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UNITED  STATES,  FOR  THE  NINTii  CIRCUIT. 


Hugh  Waters  v.  J.  B.  Campbell. 

CiBCuiT  Court,  District  of  Oreoon. 
September  3,  1877. 

1.  Abrest  by  Military  Force. — A  person  arrested  by  militaiy  force  for 

the  violation  of  section  twenty  or  twenty-one  of  the  Indian  intercourse 
act  of  June  30,  1854  (4  Stat.  732),  is  not  a  military  prisoner  subject  to 
the  articles  of  war,  but  a  citizen  charged  with  a  non-military  crime,  and 
must  be  removed  for  trial  by  the  civil  authorities  within  five  days  from 
his  arrest  or  discharge;  and  his  detention  thereafter  under  any  circum- 
stances is  unlawful. 

2.  Treatment  of  Prisoner. — A  person  under  arrest  as  above  stated  may  be 

confined  in  the  military  prison,  but  he  cannot  be  lawfully  required  to 
labor  or  perform  any  duty  other  than  taking  care  of  hia  person. 

Before  Mr.  Justice  Field,  and  Deady,  District  Judge. 

Motion  for  new  trial,  for  error  in  the  charge  of  the  court 
and  excessive  damages  in  the  verdict. 

This  action  was  brought  to  recover  damages  for  the  alleged 
false  imprisonment  of  the  plaintiff  by  the  defendant  in 
Alaska,  for  the  period  of  one  hundred  and  thirteen  days 
following  September  18,  1874.  It  was  commenced  on  June 
27,  1876,  in  the  circuit  court  of  the  state  for  the  county  of 
Clatsop;  and  on  August  8,  thereafter,  was  removed  by  the 
defendant  to  this  court. 

On  the  trial  it  appeared  that  the  defendant  at  the  time  of 
the  alleged  false  imprisonment  was  an  officer  in  the  army  of 
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the  United  States,  and. in  command  of  the  military  post  at 
Sitka  in  Alaska;  that  on  August  31, 1874,  Gen.  J.  C.  Davis, 
then  commanding  the  department  of  the  Columbia,  ordered 
the  defendant  to  send  a  detachment  of  soldiers  under  a  com- 
missioned officer  to  Wrangel,  in  Alaska,  **to  co-operate 
with  the  deputy  collector  of  internal  revenue  in  breaking  up 
the  illicit  traffic  in  liquors  *'  at  that  place,  with  directions 
that  all  persons  arrested  should  be  taken   to  Sitka  and 
*' dealt  with  according  to  law;"  the  officer  executing  this 
order  was  referred  for  his  guidance  in  the  premises  to  the 
act  of  March  15,   1864  (13  Stat.   29),    amending  section 
20  of  the  Indian  intei-course  act  of  June  30,  1834  (4  Stat. 
732),  and  also  section  21  of  the  latter,  as  well  as  the  act  of 
March  3,   1873  (17  Stat.  530);  extending  said  sections  20 
and  21  over  the  territory  of  Alaska;  that  on  September  14, 
1874,  the  defendant  ordered  Lieut.  Dyer  to  proceed  to 
Wrangel  on  the  steamer  bound  for  Portland,  Oregon,  and 
execute  the  order  of  Gen.  Davis;  that  on  September  18, 
said  Dyer  arrested  the  plaintiff  and  others  at  Wrangel  as 
I^ersons  found  engaged   there    in    introducing   spirituous 
liquors  into  the  country  contrary  to  said  section  20,  and 
sent  them  under  guard,  on  October  22,  to  Sitka,  upon  the 
steamer  going  from  Portland   to  that  place,    where  they 
arrived  on  October  24,  and  remained  in  custody  until  De- 
cember 24;  that  the  defendant  refused  to  send  the  plaintiff 
to  Portland  for  trial  on  the  return  trip  of  the  steamer  that 
conveyed  him  to  Sitka,  but  sent  him  there  as  soon  thereafter 
as  he  could,  where  he  arrived  on  January  5,  1875,  and  was 
discharged  by  the  United  States  commissioner  on  January 
9  following;  that  the  only  mode  of  communication  during 
this  period  between  Sitka  and  Wrangel  and  Portland,  Ore- 
gon, was  by  means  of  the  mail  steamer  which  made  monthly 
trips  between  Portland  and  Sitka;  that  while  the  plaintiff 
was  detained  at  Sitka,  he  was  confined  in  the  guard-house 
with  military  culprits  and  compelled  to  perform  the  labor 
usually  imposed  upon  such  persons. 

Section  20  aforesaid  prohibits  the  introduction  of  spirit- 
uous liquors  into  Alaska,  without  the  order  of  the  war  de- 
partment, under  the  penalty  of  fine  and  imprisonment.    By 
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sections  2150-1  of  the  B.  S.,  compiled  from  sections  21  and 
23  of  the  aforesaid  intercourse  act,  the  military  force  of  the 
XTmted  States  may  be  employed,  under  such  regulations  as 
the  president  may  direct,  to  arrest  persons  in  the  Indian 
country,  and  convey  them  to  the  civil  authority  for  trial; 
but  **uo  person  apprehended  by  military  force"  in  such 
case  ''shall  be  detained  longer  than  five  days  after  arrest 
and  before  removal;"  and  **alt  officers  and  soldiers  who 
may  have  any  such  person  in  custody  shall  treat  him  with 
all  the  humanity  which  the  circumstances  will  permit." 
The  act  of  March  3,  1873,  aforesaid,  is  a  part  of  the  civil 
appropriation  act  of  that  date,  by  which  the  Alaska  act  of 
July  27,  1868,  was  amended,  so  as  to  extend  over  the  terri- 
tory of  that  name  sections  20  and  21  aforesaid,  and  thereby 
make  it  "  Indian  country." 

The  cause  was  tried  in  Jane,  1877,  before  the  district 
judge,  with  a  jury,  and  a  verdict  found  for  the  plaintiff  for 
three  thousand  five  hundred  dollars. 

Among  others,  the  following  instructions  were  given  to 
the  jury: 

**  The  defendant  is  not  responsible  for  the  arrest  and 
imprisonment  of  the  plaintifi'  at  Wraugel,  unless  he  per- 
sonally directed  it  to  be  done.  In  detailing  Lieutenant 
Dyer  to  proceed  to  Wrangel  and  execute  the  order  from 
General  J.  G.  Davis,  the  commander  of  the  departm^t, 
the  defendant  did  not  direct  or  make  himself  responsi- 
ble for  the  arrest  or  imprisonment  of  any  one.  In  so 
doing  he  but  performed  his  duty.  If  in  the  execution 
of  this  order  Dyer  arrested  the  plaintiff  at  Wrangel,  and 
imprisoned  him  there,  the  defendant  is  not  responsible  for 
it.  But  if,  as  has  been  testified  by  the  witness  John  A.  Carr, 
the  defendant  went  further  and  personally  directed  Dyer  to 
arrest  nnd  imprison  the  plaintiff,  then  he  is  responsible  for  it. 
*  *  *  The  defendant  is  responsible  for  the  imprison- 
ment and  treatment  of  the  plaintiff  while  at  Sitka,  the  port 
tinder  his  immediate  command.  This  he  admits  and  justi- 
fies. The  defendant  was  authorized  to  arrest  the  plaintiff 
if  he  had  probable  cause  to  believe  that  he  was  guilty  of  in- 
troducing spirituous  liquors  into  Alaska  contrary  to  section 
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20  of  the  Indian  intercourse  act  of  May,  1834 — that  is, 
without  the  sanction  of  the  war  department. 

"The  offiqial  report  of  Major  Rodney,  made  in  August, 
after  an  inspection  of  the  plaintifiTs  premises  at  Wrangel, 
and  the  affidavits  of  John  Yierria  and  J.  M.  Edgar,  taken, 
by  Dyer  at  that  place,  contains  probable  cause  for  the  arrest. 
The  facts  stated  in  these  writings  show  that  the  plaintiff  was 
engaged  in  the  violation  of  this  law.  But  the  defendant  was 
bound  to  commence  the  removal  of  the  plaintiff  for  trial  by 
the  civil  authorities  within  five  days  from  the  time  he  took 
him  into  custody,  and  therefore  the  imprisonment  of  the 
plaintiff  at  Sitka  became  false  and  unlawful  after  that  period. 

''It  is  maintained  by  counsel  that  under  article  69  of  the 
articles  of  war,  which  reads :  *  Any  officer  who  presumes, 
without  proper  authority,  to  release  any  person  committed 
to  his  charge,  or  suffers  any  person  so  committed  to  escape, 
shall  be  punished  as  a  court-martial  may  direct,'  the  de- 
fendant was  directed  to  keep  the  plaintiff  in  custody  at 
Sitka,  until  directed  by  the  commander  of  the  department 
to  dispose  of  him  otherwise.  But  in  my  judgment  this 
article  of  war  is  not  applicable  to  the  plaintiff.  For  although 
arrested  by  military  force  he  was  not  a  military  prisoner — 
not  a  part  of  the  army  of  the  United  States,  and  therefore 
not  subject  to  the  articles  of  war.  In  taking  the  plaintiff 
int^  custody,  the  defendant  was  acting  as  a  civil  officer  in 
enforcing  an  act  of  congress  against  a  citizen.  This  act 
provided  what  disposition  should  be  made  of  the  prisoner. 
He  was  not  arrested  for  a  military  crime  nor  to  be  tried  by 
the  military  authority.  The  military  force  was  used  to  ac- 
complish his  arrest,  because  there  was  no  civil  officers  in 
the  territory,  but  the  act  authorizing  his  arrest  also  required 
that  he  should  be  removed  for  trial  by  the  civil  authority 
within  five  days  therefrom.  The  order  of  General  Davis 
under  which  this  arrest  was  made  was  evidently  prepared 
with  this  act  in  view,  for  it  not  only  refers  to  it,  but  pro- 
vides that  'All  persons  arrested  will  be  taken  to  Sitka, 
and  dealt  with  according  to  law.' 

"If  it  was  impossible  for  the  defendant  to  commence  the 
removal  of  plaintiff  for  trial  by  the  civil  authority  within 
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five  days  from  the  time  he  received  him  into  his  custody, 
there  was  no  alternative  but  ib  discharge  him.  His  power 
over  the  plaintiff  under  this  arrest  was  gone  and  thereafter 
the  imprisonment  became  illegal. 

"This  question  was  considered  in  the  district  court  in  the 
case  In  re  John  A.  Carr,  3  Sawyer,  316.  In  that  case  Carr 
was  brought  from  Sitka  on  a  habeas  corpus  and  discharged 
upon  the  ground  that  he  had  been  detained  by  this  defend- 
ant more  than  five  days  after  his  arrest  there.  In  deciding 
the  question  the  court  said :  '  The  petitioner  having  been 
detained  over  five  days,  indeed  nearly  ninety,  before  any 
attempt  was  made  to  remove  him  for  trial  by  the  civil 
authorities,  his  detention  thereafter  became  unlawful  and 
unauthorized.  The  statute  is  peremptory  upon  the  subject, 
and  with  good  reason — *  Provided,  that  no  person,  appre- 
hended by  military  force  as  aforesaid,  shall  be  detained 
longer  than  five  days  after  the  arrest  and  before  the  re- 
moval.' If  the  removal  cannot  be  commenced  in  that  time 
the  prisoner  must  be  discharged.  It  was  supposed  by  con- 
gress, as  this  proviso  manifests,  that  these  arrests  would 
often  be  made  at  remote  and  out  of  the  way  places,  where 
the  prisoner  would  be  comparatively  helpless,  without  ac- 
cess to  counsel  or  friends,  and  if  the  officer  whose  custody 
he  was  in  was  to  be  the  judge  of  when  he  would,  or  conven- 
iently could,  remove  him  to  the  civil  authorities  for  trial, 
it  might  sometimes  happen  that  the  detention  would  be 
continued  captiously  or  maliciously,  and  the  imprisonment 
become  grossly  oppressive.'  In  Barclay  v.  Goodale  (August 
17,  1872),  sitting  in  this  court,  I  held,  after  able  argument 
and  full  consideration  of  the  premises,  that  the  defendant, 
who  had  arrested  the  plaintiff  upon  a  similar  charge  and  de- 
tained him  more  than  five  days  before  removal,  because  he 
had  no  sufficient  means  wherewith  to  do  otherwise,  was 
liable  for  false  imprisonment. 

"But  the  plaintiff  was  not  falsely  imprisoned  from  Decem- 
ber 24,  1874,  until  January  9,  1875,  while  he  was  being  re- 
moved to  this  place  for  trial  under  the  order  of  the  defend- 
ant. The  defendant  having  probable  cause  to  take  the 
plaintiff  into  custody  on  October  24,  when  he  arrived  at 
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Sitka  from  Wrangel,  had  the  same  cause  to  re-arrest  him  on 
December  24.  I  think,  therefore,  the  order  under  which 
the  plaintiff  was  finally  conveyed  here  should,  in  justice  to 
the  defendant,  be  regarded  in  the  light  of  a  new  arrest,  and 
the  imprisonment  under  it  lawful. 

"In  making  up  your  verdict,  then,  you  start  with  the  un- 
disputed fact  that  the  defendant  falsely,  wrongfully,  im- 
prisoned the  plaintiff  from  October  29  to  December  24, 
1874,  a  period  of  fifty-six  days.  *  *  *  The  plaintiff 
being  entitled  to  recover,  the  amount  of  your  verdict  must 
depend  upon  the  injury  which  he  has  sustained,  and  the 
motives  which  influenced  the  defendant.  In  estimating  the 
direct  injury  to  the  plaintiff  you  will  take  into  consideration 
his  station  in  life,  calling,  the  value  of  his  time,  and  the 
like.  You  will  also  consider  whether  the  defendant  acted 
from  good  motives,  under  a  mistake  as  to  the  law,  or  whether 
he  acted  wantonly  or  from  malice.  In  the  former  case  you 
should  confine  the  damages  to  .the  actual  loss  or  injury 
which  the  plaintiff  appears  to  have  suffered,  while  in  the 
latter  you  may  and  should  go  farther  and  fix  the  damages 
accordingly. 

'  *  The  plaintiff  being  a  non-military  person,  a  citizen  merely 
under  arrest  upon  the  charge  of  having  committed  a  non- 
military  crime,  ought  not  to  have  been  compelled  to  work 
during  his  confinement  or  to  perform  any  duty  unless  it 
was  to  take  care  of  his  person.  The  plaintiff  has  given  evi- 
dence, including  his  own  testimony,  tending  to  show  that 
he  was  harshly  and  inhumanly  treated;  that  he  was  com- 
pelled to  work  at  times  and  under  circumstances  that  would 
be  improper  even  in  the  case  of  a  soldier  committed  to  the 
guard-house  as  a  punishment  for  an  offense.  It  is  admitted 
by  the  defense  that  the  plaintiff  w^s  required  to  do  fatigue 
duty  about  the  post  in  common  with  the  soldiers  confined 
in  the  guard-house  with  him,  but  not  otherwise.  The  evi- 
dence offered  by  the  defendant  tends  to  prove  that  the 
plaintiff  was  treated  humanely  and  kindly,  and  was  not  re- 
quired to  work  or  perform  any  duty  other  than  might  prop- 
erly be  required  of  a  soldier  under  like  circumstances. 

"It  is  for  you  to  judge  between  these  conflicting  state* 
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ments.  But  in  anj  event,  it  was  wrong  to  require  the 
plaintiff  to  work  at  all  while  in  custody  awaiting  trial;  and 
that  fact  should  be  considered  by  you  in  estimating  the 
damages." 

W.  W.  Page,  H,  T.  Bivgham,  and  0.  W.  Yocum,  for  the 
plaintiff. 

JV.  Upton  and  Sufus  Mallory,  for  the  defendant. 

By  the  Court,  Mr.  Justice  Field.  We  think  there  was 
no  error  in  the  charge  of  the  court,  and  that  the  law  of  the 
case  was  delivered  to  the  jury  correctly.  But  we  think  the 
damages  found  by  the  jury  excessive,  and  there  must  be  a 
new  trial  on  that  ground,  unless  the  plaintiff  consents  to 
remit  one  thousand  five  hundred  dollars  of  the  verdict. 

The  plaintiff,  consenting  accordingly,  had  judgment  for 
two  thousand  dollars. 


B.  F.  Dowell  v.  William  Griswold, 

CiBCXJiT  Court,  District  or  Oregon. 
September  11,  1877. 

Interest  on  Verdict.  — When  an  action  is  brought  upon  an  interest-bearing 
claim,  and  there  is  a  verdict  for  the  plaintiff,  and  the  defendant  delays 
the  giving  of  judgment  by  a  motion  for  a  new  trial  or  otherwise,  the 
plaintiff  is  entitled  to  legal  interest  on  the  verdict-. 

Before  Deady,  District  Judge. 

Action  for  money  had  and  received  to  the  use  of  the 
plaintiff. 

The  plaintiff  brought  an  action  against  the  defend- 
ant to  recover  certain  sums  of  money  alleged  to  have 
been  received  by  the  defendant  from  the  treasury  of  the 
United  States  at  Washington,  to  the  plaintiff's  use.  Upon 
the  trial  of  the  action,  on  May  25,  1877,  the  plaintiff  had  a 
verdict  for  four  thousand  dollars.  The  defendant  moved 
for  a  new  trial,  and  the  district  judge,  before  whom  the 
trial  took  place,  continued  the  application  until  Mr.  Justice 
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Field  should  sit  in  the  court.  On  September  4,  the  motion 
for  a  new  trial  was  denied  by  Mr.  Justice  Field,  and  judg* 
ment  ordered  oh  the  verdict  for  the  plaintiff.  The  plaint- 
iff now  asks  interest  on  the  amount  of  the  yerdict  from  the 
finding  of  the  same  until  the  giving  of  judgment. 

Addison  C.  GibbSy  for  the  plaintiff. 
William  H,  Ufiuger,  for  the  defendant. 

Deady,  J.  No  authority  from  the  supreme  court  of  the 
state  is  cited  upon  the  point,  though  it  is  said  by  counsel  to 
bp  the  practice  in  some  of  the  circuits  to  allow  interest  on 
verdicts  and  reports  of  referees.  The  New  York  Code  (sec. 
310)  provides  that  in  all  cases  where  ^Hhe  judgment  is  for 
the  recovery  of  money,  interest  from  the  time  of  the  ver- 
dict or  report  until  judgment  is  finally  entered  shall  be 
computed  by  the  clerk  and  added  to  the  costs  of  the  party 
entitled  thereto."  Substantially  this  provision  has  been  in 
force  in  that  state  since  1844,  but  no  similar  one  is  con- 
tained in  the  statutes  of  this  state. 

Prior  to  1844,  and  in  the  absence  of  any  statute  on  the 
subject,  it  was  uniformly  held  in  New  York  that  when  the 
action  was  upon  an  interest-bearing  contract  and  the  delay 
between  the  verdict  and  the  judgment  was  caused  by  the 
defendant,  the  plaintiff  was  entitled  to  tax  interest  upon 
tlie  verdict  as  a  part  of  the  costs.  {Vredenberg  v.  HaUet 
ei  al,,  1  John.  Cas.  27;  Williams  v.  Smithy  2  Cai.  253; 
2he  People  v.  Oaine,  1  John.  343;  Henniug  v.  Van  Tyne  et 
al,  19  Wend.  101;  Ford  v.  TTie  Mayor  etc.  of  N.  Z,  3  Hill, 
426;  Btdl  v.  Keichum,  2  Denio,  189.) 

Whether  the  contract  or  transaction  upon  which  this  ac- 
tion is  brought  is  an  interest-bearing  one  or  not,  depends, 
I  suppose,  upon  the  law  of  this  state.  On  this  subject  the 
statute  of  Oregon  (p.  623,  sec.  1)  provides,  ''That  the 
rate  of  interest  in  this  state  shall  be  ten  per  centum  per 
annum,  and  no  more,  on  all  moneys,  after  the  same  becomes 
due,  on  judgments  and  decrees  for  the  payment  of  money, 
on  money  received  to  the  use  of  another,  and  retained 
beyond  a  reasonable  time  without  the  owner's  consent, 
expressed  or  implied." 
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In  my  judgment,  this  case  falls  within  the  latter  provision 
of  this  section.  This  verdict  was  given  for  money  which  in 
contemplation  of  law  was  received  by  the  defendant  to  the 
use  of  the  plaintiff,  because  in  equity  and  good  conscience 
it  belonged  to  the  plaintiff,  and  the  defendant  took  it — re- 
ceived it — with  full  knowledge  of  the  facts  that  made  it  so. 
This  being  so,  and  the  delay  being  caused  by  the  defendant 
in  interposing  a  motion  for  a  new  trial,  the  plaintiff  is  en- 
titled to  interest  on  the  verdict  at  the  legal  rate  for  the  pe- 
riod of  three  months  aud  a  half,  which  amounts  to  one 
hundred  and  sixteen  dollars  and  sixty-six  and  two  thirds 
cents. 


United  States  v.  William  Griswold. 

DiBTBiGT  Court,  Distbiot  of  Obeoom. 
OCTOBEB  9,  1877. 

1.  Action  qui  tam. — The  action  provided  for  in  aections  3490-1-2  3  of  tho 

R.  S.,  to  recover  a  penalty  and  damages  for  making  a  false  claim  against 
the  United  States  is  a  qui  tarn  one,  and  may  be  commenced  by  any  per^ 
son  who  will,  without  the  previous  authority  or  consent  of  the  district 
attorney  of  the  United  States,  and  therefore  the  complaint  in  such  an 
action  need  not  be  subscribed  by  such  district  attorney,  but  the  same  is 
sufficiently  **subscril>ed  by  the  party  or  his  attorney"  within  the  mean* 
ingof  sections  79  and  81  of  the  Or.  Civ.  Code,  when  it  is  ''subscribed"  by 
the  attorney  of  the  person  who  brings  such  action. 

2.  Arrest. — In  such  an  action  the  United  States  is  the  plaintiff,  and  the 

defendant  may  be  arrested  and  held  to  bail  without  an  undertaking  on 
the  part  of  the  plaintiff  to  the  defendant  for  damages  in  case  the  arrest 
"be  wrongful  or  without  sufficient  cause,"  as  provided  in  section  107  of 
the  Or.  Civ.  Code. 

3.  Affidavit. — If  the  facts  necessary  to  authorize  such  an  arrest  sufficiently 

appear  in  the  complaint  in  such  action  and  the  same  is  verified  by  the 
oath  of  the  informer  or  person  bringing  the  same,  it  is  an  affidavit  within 
the  meaning  of  section  3492  aforesaid,  and  an  order  for  the  arrest  of 
the  defendant  may  be  made  thereon. 

Before  Deady,  District  Judge. 
Action  to  recover  a  forfeiture  and  penalty. 
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Addison  C,  Gibbs,  and  B.  F.  DoweU,  for  the  plain  tiff. 
H.  Y.  Thompson^  for  the  defendant. 

Deady,  J.     This  action  is  brought  by  B.  F.  DoweU,  aa 
well  for  himself  as  the  United  States,  upon  section  8490  of 
the  B.  S.,  to  recover  from  the  defendant  the  sum  of  forty 
thousand  and  ninety-six  dollars  and  sixty-six  cents  alleged 
to  be  due  the  United  Sfcates;  for  that  the  said  defendant 
caused  to  be  made  and  presented  for  payment  at  the  treas- 
ury of  the  United  States  false  and  fictitious  claims,  purport- 
ing to  be  claims  for  supplies  furnished  on  account  of  the 
Oregon  Indian  war  of  1854,  to  the  amount  of  nineteen  thou- 
sand and  forty-eight  dollars  and  eighty-three  cents;  and  also 
used  false  vouchers,  rolls,  etc.,  and  combined  with  another 
for  the  purpose  of  obtaining  the  payment  of  such  claims, 
by  means  of  which  he  received  from  the  treasury  of  the 
United  States  the  said  sum  of  nineteen  thousand  and  forty- 
eight  dollars  and  eighty-three  cents  in  payment  of  the  same. 
The  complaint  was  verified  by  the  oath  of  the  informer,  and 
signed  by  Messrs.  Gibbs,  and  Stearns,  and  B.  F.  DoweU, 
attorneys  of  this  court,  as  ** attorneys  for  the  plaintiff,"  and 
was  filed  May  30,  1877. 

On  June  2,  the  district  judge,  upon  the  application  of 
"Mr.  Addison  0.  Gibbs,  of  counsel  for  the  plaintiff," 
under  section  3492  of  the  B.  S.,  and  upon  said  complaint 
so  verified,  made  an  order  for  the  arrest  of  the  defendant, 
and  fixed  his  bail  thereon  at  the  sum  of  ten  thousand  dol- 
lars, to  be  given  in  the  manner  and  with  the  effect  provided 
in  sections  108-9  of  the  Oregon  Civil  Code.  Upon  this 
order  a  writ  of  arrest  was  issued  by  the  clerk,  upon  which 
the  defendant,  on  June  4,  was  arrested  and  gave  bail  as 
therein  provided.  Afterwards  the  defendant  moved  to 
strike  the  complaint  from  the  files,  because  it  was  not  signed 
by  the  district  attorney  nor  any  one  authorized  to  repre- 
sent the  United  States,  and  for  his  discharge  and  the  ex- 
oneration of  his  bail  because  there  was  no  affidavit  filed 
prior  to  the  issuing  of  the  writ,  nor  undertaking  filed  be- 
fore the  arrest  was  made. 
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By  the  B.  S.  (section  5438),  it  is  declared  to  be  a  crime  • 
punishable  by  fine  and  imprisonment  to  make  or  present 
for  payment  any  false  or  fictitious  claims  agaiust  the  United 
States  or  to  that  end,  to  make  or  use  any  false  voucher,  etc., 
or  to  combine  with  any  person  to  obtain  payment  frotn  the 
United  States  of  any  such  claim.  Section  3490  provides 
that  if  any  person  not  in  the  military  or  naval  forces  of  the 
United  States  shall  do  or  commit  any  of  the  acts  prohib- 
ited by  section  5438,  aforesaid,  such  person  ''shall  forfeit 
and  pay  to  the  United  States  tbe  sum  of  two  thousand  dol-* 
lars,"  together  with  ''  double  the  amount  of  damages  which 
the  United  States  may  have  sustained  by  reason  of  the 
doing  or  committing  such  act,"  to  be  recoverecl  in  one 
action  with  the  costs  thereof.  Section  3491  gives  the  dis- 
trict court  within  whose  jurisdictional  limits  the  person 
doing  or  committing  such  act^  shall  be  found,  jurisdiction 
of  such  action;  and  provides  that  the  same  ''may  be 
brought  and  carried  on  by  any  person,  as  well  for  himself 
as  the  United  States,"  *  *  *  "at  the  sole  cost  and 
charge  of  such  person,  and  shall  be  in  the  name  of  the 
United  States,  but  shall  not  be  withdrawn  or  discontinued 
without  the  consent,  in  writing,  of  the  judge  of  the  court 
and  the  district  attorney,  first  filed  in  the  case,  setting  forth 
their  reasons  for  such  consent."  Section  3492  makes  it  the 
duty  of  the  several  district  attorneys  to  be  diligent  to  as- 
certain any  violations  of  said  section  3490  by  persons  found 
within  their  respective  districts,  "and  to  cAuse  them  to  be 
proceeded  against  in  due  form  of  law  for  the  recovery  of 
such  forfeiture  and  damages;"  and  provides  that  "such 
person  may  be  arrested  and  held  to  bail  in  such  sum  as  the 
district  judge  may  order,  not  exceeding  the  sum  of  two 
thousand  dollars,  aud  twice  the  amount  of  the  damages 
sworn  to,  in  the  affidavit  of  the  person  bringing  the  suit." 
Section  3493  provides  that  "The  person  bringing  said  suit 
and  prosecuting  it  to  final  judgment  shall  be  entitled  to 
receive  one  half  the  amount,  *  *  *  he  shall  recover 
and  collect;  and  the  other  half  shall  belong  to  and  be  paid 
over  to  the  United  States;"  and  such  person  shall  "receive 
to  his  own  use  all  the  costs  the  court  may  award  against 
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the  defendant,"  as  in  actions  between  priyate  parties;  bat 
he  ^'  shall  be  liable  for  all  costs  incurred  by  himself  in  the 
case,  and  shall  hare  no  chiim  therefor  on  the  United 
States.- 

These  sections  of  the  B.  S.  are  substantially  taken  from 
the  act  of  March  2,  1863  (12  Stat.  696),  entitled  "  An  act 
to  prevent  and  punish  frauds  npon  the  XTnited  States." 
The  action,  improperly  called  a  "snit" — thereby  authorized 
to  be  "brought  and  carried  on  by  any  person  as  well  for 
himself  as  the  United  States,"  is  the  action  called  at  com- 
mon law,  qid  iam,  because  the  plaintiff  therein  described 
himself  as  one — qui  tain  pi'o  domino  Rege  qnam  pro  se  ipso 
in  hoc  paiie  sequiiur —  who  as  well  for  the  king  as  for  him- 
self sues  in  this  matter.  When,  as  in  this  case,  a  statute 
imposed  a  penalty  for  the  commission  of  an  act,  and  also 
gave  such  penalty  in  part  to  whoever  would  sue  for  it,  and 
the  remainder  to  the  king  or  other  public  use,  the  action 
to  recover  such  penalty,  if  brought  by  a  private  person, 
was  brought  in  his  own  name  and  subject  to  his  control. 
Although  a  judgment  obtained  therein  was  for  the  benefit 
of  the  king  or  other  public  use  as  well  as  the  plaiatiff,  yet 
the  action  was,  to  all  intents  and  purposes,  the  private 
action  of  the  latter.     (3  Black.  160;  1  Bac.  Ab.  Ac.  q.  L) 

The  fact  that  this  action  is  required  to  be  brought  in  the 
name  of  the  United  States  and  that  it  cannot  be  withdrawn 
or  discontinued  without  the  consent  of  the  district  attorney 
and  the  judge,  it  is  still  otherwise  under  the  control  of  the 
informer.  It  is  still  an  action  which  by  the  express  authority 
of  the  statute  may  **be  brought  and  carried  on" — commenced 
and  conducted — **by  any  person,  as  well  for  himself  as  the 
United  States."  The  power  to  commence  and  conduct  this 
action,  necessarily  implies  the  right  to  do  so,  and  to  em- 
ploy attorneys  for  that  purpose,  irrespective  of  the  district 
attorney.  The  statute  has  authorized  Dowell  to  bring  this 
action  and  conduct  it  at  his  own  cost.  Although  the 
United  States  is  the  plaintiff,  Dowell  is  its  authorized  rep- 
resentative, and  not  the  district  attorney,  who  is  not  author- 
ized or  required  to  act  or  interfere  in  the  matter,  otherwise 
than  as  expressly  provided  by  the  statute.     For  all  pur- 
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poses,  except  the  discontinuance  of  the  action,  the  attorney 
employed  by  the  informer  to  commence  and  conduct  the 
same  is  the  attorney  of  the  United  States  therein.  Neither 
does  the  fact  that  the  district  attorney  is  required  to  be 
diligent  to  enforce  the  statute  against  persons  violating  it, 
make  him  the  attorney  of  the  United  States  in  this  action. 
Although  it  is  his  duty  ''to  be  diligent  in  inquiring  into 
any  Tiolations"  of  the  statute  and  to  bring  actions  therefor 
in  the  name  and  for  the  benefit  of  the  United  States,  he 
may  not,  and  therefore  congress  has  provided  this  alterna- 
tive, that  every  person  who  will  may  do  the  same  thing,  ''as 
well  for  himself  as  the  United  States;"  and  whichever — the 
informer  or  the  district  attorney — first  commences  an  action 
for  a  particular  violation  of  the  statute,  thereby  excludes 
the  other  from  so  doing.     (3  Black.  160.) 

Neither  does  the  provision  in  section  771  of  the  K.  S., 
which  makes  it  the  duty  of  the  "district  attorney  to  prose- 
cute in  his  district  *  *  *  all  civil  actions  in  which  the 
United  States  are  concerned,"  authorize  or  require  him  to 
act  as  attorney  for  the  plaintiff  in  this  action.  This  section 
is  general  in  its  terms  and  necessarily  qualified  and  re- 
strained by  the  sections  above  cited,  which  relate  to  the 
commencement  and  conduct  of  this  particular  action.  For 
that  matter  the  United  States  is  concerned  in  all  qui  tarn 
actions,  whether  brought  in  its  own  name  or  that  of  a  pri- 
vate person,  because  it  is  entitled  to  a  share  of  the  penalty 
or  forfeiture  that  may  be  recovered  therein.  But  the  rule 
of  law  is,  and  the  practice  always  has  been,  that  a  qui  tarn 
action  is  the  action  of  the  party  who  brings  it,  and  the  sov- 
ereign, however  much  concerned  in  the  result  of  it,  has  no 
right  to  interfere  with  the  conduct  of  it,  except  as  specially 
provided  by  statute. 

As  has  been  shown  this  is  a  qui  tarn  action.  The  statute 
authorizing  it  imposes  no  restraint  upon  the  power  of  the 
party  bringing  it,  except  that  he  shall  bring  it  in  the  name 
of  the  United  States  and  shall  not  dismiss  it  without  the 
consent  of  its  district  attorney  and  the  judge.  Subject  to 
these  qualifications  he  may  proceed  as  if  the  action  was  in 
name  as  well  as  fact  his  own,  which  certainly  implies  the 
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right  to  select  and  employ  counsel  to  commence  and  con- 
duct it. 

The  complaint  being  subscribed  by  attorneys  of  this 
court  as  attorneys  for  the  plaintiff,  the  presumption  is  that 
they  were  employed  by  the  person  who  brings  this  suit  to 
conduct  it.  This  being  so,  such  attorneys  are  the  attorneys 
of  the  plaintiff,  and  the  complaint  is  duly  subscribed  by  the 
attorney  of  the  party  plaintiff  within  the  requirement  of 
section  79  of  the  Or.  Civ.  Code,  and  is  therefore  not  liable 
to  be  stricken  out.  When  the  statute  authorized  Dowell  to 
bring  and  conduct  this  action  in  the  name  of  the  United 
States  it  necessarily  authorized  him  to  employ  attorneys  for 
that  purpose,  and  thereupon  the  persons  so  employed  be- 
came and  are  the  attorneys  of  the  United  States  for  that 
purpose.  The  motion  to  discharge  the  defendant  from  the 
arrest,  or,  more  properly,  ''to  vacate  the  writ' of  arrest  (See 
section  128,  Or.  Civ.  Code)  is  based  upon  the  assumption 
that  by  virtue  of  sections  914  and  915 — particularly  the  lat- 
ter— the  law  of  the  state  (Section  107,  Civ.  Code)  regulates 
and  controls  the  allowance  and  issuing  of  a  writ  of  arrest, 
and  therefore  the  writ  in  this  case  was  improperly  issued, 
because  there  was  no  prior  undertaking  or  affidavit  as  pro- 
vided in  said  section  107. 

As  to  the  affidavit,  the  complaint  contains  all  the  facts 
necessary  to  authorize  an  arrest,  and  it  is  verified  by  the 
oath  of  Dowell.  Such  a  complaint  is  an  affidavit,  and  may 
be  used  in  the  case  whenever  an  affidavit  as  to  such  facts 
are  required.  In  V.  S.  v.  Wakh,  1  Deady,  293,  which  was 
an  action  upon  a  statute  for  a  penalty,  this  court  held: 
"  Where  the  caus^  of  action  is  sufficiently  set  forth  in  the 
complaint,  and  the  cause  of  action  and  arrest  are  identical, 
there  is  no  necessity  for  an  additional  or  separate  affidavit 
to  authorize  an  arrest."  Here  the  cause  of  action  and  arrest 
are  identical,  and  the  verified  complaint,  as  to  the  facts 
stated  therein,  is  an  affidavit.  (Nef  v.  Pennoyei\  3  Saw. 
292.) 

Before  proceeding  to  consider  the  objection  as  to  the  un- 
dertaking, it  is  proper  to  state  that  section  915,  supra,  upon 
which  counsel  for  the  motion  seems  to  rely,  does  not  appear 
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to  apply  to  the  case  of  an  arrest.  Briefly,  it  provides  that 
plaintiffs  in  the  United  States  courts  shall  be  entitled  to 
the  remedies  by  ''attachment  or  other  process,  against  the 
property  of  the  defendant,"  allowed  by  the  laws  of  the  state 
for  the  courts  thereof,  such  plaintiff  first  furnishing  the  pre- 
liminary affidavits  or  proofs  and  security  required  by  such 
state  laws.  As  will  be  seen,  the  operation  of  this  section 
is  confined  to  the  remedy  by  attachment  or  other  process — 
probably  like  process — only  against  the  property  of  the  de- 
fendant, and  not  against  his  person. 

Section  914,  supra,  requires  in  effect,  that  the  mode  of 
proceeding  in  this  action  ''shall  conform  as  near  as  may 
be ''  to  the  mode  of  proceeding  in  like  cases  in  the  state 
courts.     This  is  a  general  direction,  and  only  intended  to 
secure  uniformity  in  the  practice  in  the  national  and  state 
courts,  in  civil  actions  at  law,  as  far  as  practicable.   (Indian- 
apolis etc.  V.  Horst,  93  U.  S.  300.)   But  when  congress  has 
specially  prescribed  the  mode  of  proceeding  it  does  not  ap- 
ply.    Now  section  3492,  having  specially  provided  that  the 
defendant  in  this  action  might  be  arrested,  and  held  to  bail 
by  the  district  judge,  without  requiring  the  plaintiff,  or  any 
one  for  it,  to  give  any  undertaking  or  security  for  costs  or 
damages,  the  most  reasonable  inference  is  that  it  was  not 
intended  that  any  should  be  given.     Besides,  it  is  a  settled 
rule  of  construction,  that  the  general  words  of  a  statute  do 
not  include  the  government  or  affect  its  rights,  unless  such 
purpose  be  clear  and  indisputable  upon  the  face  of  the  act. 
{Joiies  V.  U.  8.,  1  N,  &  H.  383;  U.  S.  v.  Weise,  2  Wall,  jr., 
C.  C.  72;  Bright.  Fed.  Dig.  843.)     This  was  a  well  estab- 
lished  rule  of  the  common  law,  founded  upon  considerations 
of  public  policy,  and,  therefore,  it  was  said,  that  an  act  of 
parliament  did  not  bind  the  king^  unless  particularly  named 
therein.     (1  Black.  185.)     Under  this  rule,  a  statute  of  the 
state  requiring  a  plaintiff  to  give  an  undertaking  for  costs 
and  damages  before  procuring  an  arrest,  does  not  include 
the  United  States. 
The  motions  are  denied. 
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The  Oregon  and  Washington  T.  and  L  Co.  v. 

John  H.  Rathbun  et  al. 

CiBCuiT  Court,  District  op  Oregon. 
October  25, 1877. 

1.  Place  of  Contract. — A  promissory  note  made  in  Oregon,  and  payable 

in  Scotland,  is  to  be  considered  as  if  made  in  Scotland.  (Per  Field,  J.) 

2.  Idem. — The  validity  of  a  mortgage  upon  real  property  in  Oregon  to  secure 

the  payment  of  such  a  note  is  to  be  tested  by  the  laws  of  Oregon.     (Per 
Field  and  Deady,  JJ.) 

3.  Banking   Corporations. — A  corporation    engaged   in    loaning  its  own 

money  upon  note  and  mortgage  is  not  a  banking  corporation. 

4.  Act,  Subject  of,  must  be  Expressed  in  the  Title. — An  act  entitled 

'*  An  act  to  tax  and  regulate"  certain  named  foreign  corporations,  can- 
not, under  section  20  of  article  4  of  the  Oregon  constitution,  contain  any 
provision  in  relation  to  any  other  foreign  corporation. 

Before  Deadt,  District  Judge. 

Suit  to  enforce  the  lien  of  a  mortgage.  This  cause  was 
first  heard  on  bill  and  answer  before  the  district  judge  who 
then  stated  the  case  as  follows:  "Giving  full  effect  to  the 
denials  and  statements  of  the  answer,  it  appears  that  the 
complainant  is  a  foreign  corporation,  having  its  principal 
place  of  business  in  Dundee,  Scotland,  and  had  not  at 
the  date  of  the  transactions  involved  in  this  suit,  complied 
with  the  laws  of  Oregon,  requiring  a  foreign  corporation 
before  doing  business  in  this  state,  to  appoint  an  attorney, 
authorized  to  receive  service  of  all  process  in  any  action 
against  such  corporation  (See  sections  8  and  9  of  the  act  of 
October  21,  1864,  p.  617,  of  Or.  Laws);  that  in  1874,  the 
defendant,  Eathbun,  negotiated  a  loan  of  ten  thousand 
dollars  with  the  agent  of  the  plaintiff,  at  Portland,  and  gave 
his  promissory  notes  therefor,  payable  to  the  plaintiff,  with 
interest,  at  Dundee,  together  with  a  mortgage  of  certain 
premises  situate  in  Multnomah  county,  executed  by  himself 
and  wife  to  secure  the  payment  of  the  same;  that  the  notes 
and  mortgage  were  delivered  to  said  agent,  at  Portland, 
who  thereupon  delivered  to  the  defendant,  Rathbun,  at 
the  same  place,  the  sum  of  nine  thousand  eight  hundred 
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dollars,  and  no  more.  Default  being  made  in  the  pay- 
ment of  the  notes,  this  sait  is  brought  to  enforce  the  lien 
of  said  mortgage  by  the  sale  of  the  premises  and  the  satis- 
faction of  the  debt." 

The  defendant  then  maintained  that  the  transaction  was 
void,  because:  1.  It  took  place  in  Oregon  contrary  to  the 
statutes  thereof;  and,  2.  The  loan  is  usurious  by  the  law  of 
the  state.  To  the  contrary,  the  complainant  maintained 
that  the  contract  was  made  in  Scotland,  and  to  be  performed 
there,  and  being  valid  there  is  valid  here.  The  court  held 
that  the  contract  was  formed  or  entered  into  in  Oregon, 
and  contrary  to  the  law  of  the  state  upon  the  subject  of  for- 
eign corporations  doing  business  therein,  and  was  therefore 
invalid;  citing  In  re  ComstocJe,  3  Saw.  218;  2  Kent,  459; 
Afidreioa  v.  Fond,  13  Pet.  77 ;  Wolf  v.  Johnson,  10  Wheat,  383 ; 
Story's  Con.  of  Laws,  section  304;  but  that  it  was  not 
usurious,  because  the  note  being  payable  in  Scotland,  so  far 
as  the  rate  and  payment  of  interest  is  concerned,  it  is  con- 
sidered to  be  a  contract  made  in  that  country. 

On  motion  of  the  complainant  a  rehearing  was  allowed 
by  the  district  judge,  which  took  place  before  said  judge 
and  Mr.  Justice  Field.  On  this  argument  the  latter  was  of 
the  opinion  that  the  notes,  being  made  payable  in  Scotland, 
their  validity  was  to  be  wholly  tested  by  the  laws  of  that 
country,  but  that  the  mortgage — the  transaction  upon  which 
the  suit  is  brought,  is  a  contract  made  and  to  be  performed 
in  Oregon,  and  therefore  invalid  if  made  contrary  to  the 
laws  thereof.  Thereupon  it  being  suggested  by  counsel  for 
the  complainant  that  said  sections  8  and  9  do  not  apply  to 
the  complainant  or  any  foreign  corporations,  except  those 
mentioned  in  the  title  of  the  act,  it  was  ordered  that  the 
cause  be  reargued  before  the  district  judge  upon  this  ques- 
tion, which  was  done. 

BRlia  G.  Huglies,  for  the  complainant. 
Jidins  C  Moreland,  for  the  defendant. 

Deady,  J.  Section  20  of  article  4  of  the  constitution  of  the 
state,  declares:  ''Every  act  shall  embrace  but  one  subject, 
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and  matters  properly  connected  therewith,  which  subject 
shall  be  expressed  in  the  title.  But  if  any  subject  shall  be 
embraced  in  an  act  which  shall  not  be  expressed  in  the 
title,  such  act  shall  be  void  only  as  to  so  much  thereof  as 
shall  not  be  expressed  in  the  title."  On  October  21,  1864, 
the  assembly  passed  an  act  entitled:  ''An  act  to  regulate 
and  tax  foreign  insurance,  banking,  express  and  exchange 
corporations  or  associations  doing  business  in  the  state." 

After  providing,  that  before  doing  business  in  this  state, 
the  corporations  named  must  make  a  deposit  with  the  treas- 
urer of  the  state  for  the  security  of  the  persons  transacting 
business,  with  them,  upon  which  deposit  a  tax  should  be 
paid  as  in  the  case  of  individual  property  in  the  state,  the 
act  requires,  that  **  A  foreign  corporation  before  doing  busi- 
ness in  this  state"  must  appoint  a  resident  attorney  with 
authority  to  receive  service  of  process  in  any  action  which 
may  be  brought  against  it  in  this  state.  It  appears  from 
the  journal  of  the  assembly  of  1864  that  this  act  was  intro- 
duced as  house  bill  No.  102,  and  entitled:  ''A  bill  to  tax 
foreign  insurance,  banking  and  express  companies."  In  its 
course  through  the  house  it  was  referred  to  a  committee, 
who  reported  it  back  with  two  other  bills  in  relation  to  for- 
eign corporations,  substantially  embodied  in  it,  namely:  H. 
B.  106,  "A  bill  to  license  and  tax  foreign  corporations  do- 
ing business  in  this  state,"  and  S.  B.  27,  ''A  bill  to  provide 
for  foreign  insurance  companies  giving  security  and  appoint- 
ing an  attorney  to  receive  service  of  process,  doing  business 
in  this  state,"  with  the  title  amended  as  it  now  stands,  after 
which  it  became  a  law.  The  sections  under  consideration 
are  evidently  a  part  of  the  S.  B.  27,  enlarged  so  as  to  apply 
to  any  foreign  corporation. 

For  the  complaint  it  is  contended  that  under  section  20 
aforesaid  of  the  constitution,  said  sections  8  and  9,  so  far 
as  they  purport  to  apply  to  corporations,  other  than  those 
mentioned  in  .the  title  of  the  act,  are  void;  and  that  the 
complainant  being  neither  an  "insurance,"  ** banking," 
"express,"  nor  "exchange"  corporation,  is  not  embraced  in 
the  subject  expressed  in  the  title  of  the  act,  and  therefore 
uot  within  its  constitutional  purview. 
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The  defendant  contends  that  the  complainant,  being  en- 
gaged in  loaning  money,  is  a  banking  corporation,  and 
therefore  within  the  purview  of  the  act  upon  the  complain- 
ant's own  construction  of  it;  and  that  if  this  be  held  other- 
wise, still,  the  matter  of  requiring  any  foreign  corporation 
to  appoint  a  resident  attorney  for  the  purpose  aforesaid  be- 
ing a  matter  properly  connected  with  the  subject  expressed 
in  the  title  of  the  act,  said  sections  8  and  9  are  therefore  valid 
and  the  mortgage  made  in  disregard  of  them  is  not. 

Is  the  complainant  a  "banking"  corporation  within  the 
meaning  of  that  term  as  used  in  the  act  of  October  21, 1864? 
Nothing  appearing  to  the  contrary  it  is  to  be  presumed  that 
the  word  "  banking  **  is  here  used  in  its  ordinary  significa- 
tion. It  is  not  alleged  in  terms  that  the  complainant  is  a 
banking  corporation;  but  only  that  it  is  engaged  in  the  busi- 
ness of  loaning  money  in  Oregon  upon  note  and  mortgage.. 
Neither  does  it  affirmatively  appear  whose  money  it  loans, 
but  the  reasonable  inference  is,  that  it  loans  its  own  money, 
consisting  of  its  capital  stock  contributed  by  its  sharehold- 
ers. Under  the  authorities,  this  is  oot  sufficient  to  consti- 
tnte  the  complainant  a  bank  or  corporation  engaged  in  bank- 
ing. The  complainant  having  a  certain  fund,  formed  prob- 
ably from  the  contributions  or  assessments  of  its  sharehold- 
ers, is  engaged  in  loaning  this  fund — investing  it  in  trust  for 
these  shareholders  as  its  name  implies — upon  note  and  mort- 
gage in  Oregon  and  Washington.  For  this  purpose  it  must 
be  assumed,  and  no  other,  it  was  organized.  Now,  if  this 
constitutes  it  a  banker,  then  every  individual  who  loans  his 
private  funds  in  like  manner  is  a  banker  also. 

In  Bank  for  Savings  v.  The  Collector y  3  Wall.  512,  it  is  said 
by  the  court  that,  '*  banks,  in  the  commercial  sense,  are  of 
three  kinds,  to  wit:  1.  Of  deposit;  2.  Of  discount;  3.  Of  cir- 
culation. All  or  any  two  of  these  functions  may,  and  fre- 
quently are,  exercised  by  the  same  association."  To  the 
same  eflfect  is  the  ruling  in  OuUon  v.  Savings  Institution,  17 
Wall.  118;  S.  C.  1  Saw.  699;  TliePeopley.  Uticalm.  Co.,  15 
John.  390;  Bouvier,  verba  Bank. 

So  far  as  appears,  the  complainant  is  neither  engaged  in 
the  business  of  receiving  deposits,  discounting  the  notea  of 
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others,  nor  issuing  its  own  for  circulation.  True,  discount, 
is  in  e£fcct,  a  mbde  of  loaning  money;  and  so  far  as  the  mis- 
chief intended  to  be  guarded  against  by  this  act  is  con- 
cerned, the  difiference  between  loaning  money*  by  discount- 
ing the  notes  of  third  persons  and  doing  so  directly,  upon 
the  note  and  mortgage  of  the  borrower,  may  be  immaterial. 
But  the  difference  itself  is  substantial,  afid  according  to 
established  definitions,  distinguishes  between  banking  and 
the  mere  loan  of  money. 

Upon  the  question  whether  said  sections  8  and  9  go  be- 
yond the  subject  expressed  in  the  title  of  the  act  there  is 
not  much  room  for  argument.  The  judicial  exposition  of 
the  constitution  of  the  state  belongs  to  the  courts  thereof; 
and  their  interpretation  of  that  instrument  furnishes  the 
rule  of  decision  for  the  national  courts.  The  only  time 
that  section  20  of  article  4,  8upra^  has  been  before  the  su- 
preme court  of  the  state  for  construction  is  in  Simpson  v. 
Bailey,  3  Or.  516,  where  it  is  said  that  the  object  of  the  pro- 
vision is  **  to  prevent  matters,  wholly  foreign  and  discon- 
nected from  the  subject  expressed  in  the  title,  fropi  being 
Inserted  in  the  body  of  the  act."  A  more  limited  operation 
than  this  has  not  been  claimed  for  the  provision.  It  is  a 
very  necessary  and  wholesome  restraint  upon  improper  legis- 
lation, and  ought  not  to  be  frittered  away  or  unduly  circum- 
scribed in  its  operation  by  considerations  of  convenience  or 
expediency. 

In  Simpson  v.  Bailey,  supra,  it  is  assumed  rather  than 
said,  that  the  provision  is  mandatory;  and  so  a  similar  one 
has  been  held  in  other  states  of  the  union,  except  California 
and  Ohio,  where  considerations  like  the  one  suggested  seem 
to  have  induced  the  courts  to  declare  it  only  directory — 
practically  null.  (Cooley's  C.  L.  150.)  It  will  be  noticed 
that  the  word  **  subject,"  where  it  occurs  the  second  time 
in  said  section  20,  is  printed  in  the  compilations  of  1864 
and  1876  in  the  plural;  and  assuming  this  to  be  the  correct 
reading,  the  complainant  maintains  that  not  only  the  prin- 
cipal subject  of  the  act,  but  **the  matters  properly  con- 
nected therewith,"  if  any,  must  be  expressed  in  the  title. 
The  case  of  Simpson  v.   Bailey  appears  to  have  been  de- 
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cided  upon  the  assumption  that  the  word  is  used  in  the 
constitntiou  in  the  singular.  In  the  Sess.  Laws  of  18G0 
the  constitution  is  published  with  this  word  in  the  singular 
number.  It  is  so  written  in  the  original  report  of  the  legis- 
lative committee  of  the  constitutional  conventions  and  from 
a^copy  of  the  section  duly  certified  by  the  secretary  of  state, 
it  appears  that  the  word  is  used  in  the  singular  number  in 
the  enrolled  copy  of  the  constitution. 

The  subject  of  this  act  as  expressed  in  the  title  is  the 
taxation  and  regulation  of  certain  foreign  corporations,  of 
which  the  complainant  is  not  one.  The  body  of  the  act 
goes  farther,  and  provides  in  effect  that  all  foreign  corpora- 
tions, before  doing  business  in  this  state,  shall  appoint  a 
resident  attorney  therein.  Is  this  regulation  a  matter  prop- 
'erly  connected  with  the  subject  expressed  in  the  title  ?  So 
far  as  the  corporations  named  in  the  title  are  concerned,  un- 
doubtedly it  is.  Indeed,  as  to  them,  we  may  safely  go 
farther,  and  say  that  it  is  a  part  of  the  subject  expressed  in 
the  title — the  regulation  of  **  foreign  insurance,  banking, 
express  and  exchange  corporations  "  doing  business  in  Ore- 
gon. But  as  to  corporations  not  so  named  the  case  is  dif- 
ferent. They  are  different  and  distinct  subjects,  and  the 
regulation  of,  them  in  any  particular  is  not  a  mere  matter 
which  in  some  way  pertains  to  and  may  therefore  properly 
be  connected  with  legislation  concerning  those  named  in  the 
title.  There  is  no  relation  or  connection  between  the  com- 
plainant and  any  of  the  corporations  named  in  the  title  of 
the  act,  and  therefore  a  regulation  concerning  it  is  not  a 
matter  properly  connected  with  or  incident  to  a  regulation 
concerning  them.  Cattle,  sheep  and  hogs  are  distinct  ob- 
jects. One  does  not  pertain  to  or  depend  upon  the  other. 
But  some  regulation  applicable  to  them  all — for  instance, 
concerning  their  going  at  large — might  well  be  the  subject 
of  a  legislative  act.  But  an  act  entitled  an  act  concerning 
sheep  and  hogs  cannot  contain  a  valid  provision  concerning 
cattle,  because  the  latter  has  no  connection  with  the  former 
and  is  no  part  of  the  subject  expressed  in  the  title. 

In  Mewherter  v.  Price,  11  Ind.  199,  it  was  held  that  **an 
act  concerning  promissory  notes  and   bills  of   exchange,'' 
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"which  contained  a  provision  concerning  ''other  instruments 
in  writing,"  was  so  far  void,  because  the  subject — other  in- 
struments in  writing — was  not  expressed  in  the  title.  ][See, 
also,  Cooley's  C.  L.  149,  and  cases  there  cited.)  So  in  the 
case  under  consideratiop.  The  act  is  broader  than  the 
title,  and  so  far  is  void.  The  subject  of  the  act  was  re- 
stricted bj  the  title  to  certain  corporations  of  which  the 
complainant  is  not  one,  and  therefore  no  regulation  con- 
cerning it  can  be  embodied  in  the  act.  The  constitution 
has  made  the  title  the  limit  of  what  the  act  may  contain, 
and  the  court  has  no  power  to  enlarge  its  scope.  When 
sections  8  and  9  were  taken  from  S.  B.  27  aforesaid  and 
made  applicable  to  all  foreign  corporations,  by  some  over- 
sight the  title  of  the  bill  was  not  enlarged  accordingly,  and 
therefore  so  far  as  they  go  beyond  the  purview  of  such  title 
they  are  void. 

I  trust  it  is  not  necessary  to  apologize  for  holding  this 
act  of  the  legislature  partially  void,  or  rather  restraining 
the  generality  of  the  language  of  sections  8  and  9  thereof, 
so  as  to  confine  their  operation  within  the  scope  of  the  title 
— the  true  index  of  the  legislative  intention.  It  is  only  to 
be  regretted  that  the  matter  had  not  been  first  passed  upon 
by  the  supreme  court  of  the  state,  so  that  this  court  might 
have  had  an  authoritative  precedent  for  a  guide.  In  a 
plain  case  like  this  it  is  as  much  the  duty  of  the  court  to 
declare  an  act  of  the  legislature  invalid  as  to  reform  or  set 
aside  a  contract  for  mistake  or  fraud.  In  so  doing  it  but 
upholds  and  obeys  that  supreme  law — the  constitution — to 
which  both  courts  and  legislatures  are  bound  to  conform 
their  conduct.  There  must  be  a  decree  for  the  complainant 
for  the  relief  sought. 


Dist.  Or.]  DowELL  v.  Gbiswold.  89 

]877.]  Opinion  of  the  Gonrt— Deady,  J. 


B,  F.  DowELL  V.  William  C.  Griswold. 

CiBCDiT  Court,  District  op  Oreoon. 
November  26,  1877. 

1.  JuRisDicnoK. — The  circuit  court  has  not  jurisdiction  of  a  case  irrespect- 

ive of  the  citizenship  of  the  parties,  unless  it  arises  out  of  a  law  of  the 
United  States;  nor  is  an  averment  that  an  action  arises  out  of  such  law 
sufficient  to  confer  jurisdiction,  but  it  must  appear  from  the  facts  stated 
that  it  does  so  arise. 

2.  Idem.  "An  averment  that  the  trial  of  an  action  will  necessarily  involve 

the  construction  of  certain  acts  of  congress  does  not  show  that  such 
action  arises  out  of  such  laws. 

3.  Idem. — The  original  jurisdiction  conferred  upon  the  circuit   courts  by 

section  1  of  the  act  of  March  3,  1875  (18  Stat  470),  does  not  include  an 
action  arising  out  of  the  contracts  or  dealings  of  the  parties  although 
upon  its  trial  a  question  may  arise  involving  the  proper  construction  of 
a  law  of  the  United  States. 

Before  Deady,  District  Judge. 

A.  G.  Gibbs,  for  the  plaintiff. 

W.  Lair  Hill  and  H.  J.  Thompson,  for  tbe  defendant. 

Deady,  J.  This  action  was  commenced  on  October  1, 
1877,  to  recover  from  the  defendant  the  sum  of  two  thou^ 
sand  and  eighty-one  dollars  and  thirty-two  cents,  as  money 
had  and  received  by  him  to  the  use  of  the  plaintiff.  The 
complaint  alleges  that  the  plaintiff  is  a  citizen  of  Oregon, 
and  the  defendant  of  New  York. 

The  cause  of  action  appears  to  have  arisen  as  follows: 
The  United  States  being  indebted  to  sundry  persons  for 
services  and  supplies  furnished  to  the  expedition  of  1854  to 
aid  the  emigrants  on  the  southern  route  to  Oregon  and  in 
the  Oregon  Indian  war  of  1855-6,  employed  the  plaintiff  to 
collect  the  same,  giving  him  a  power  of  attorney  for  that 
purpose,  and  agreeing  that  he  should  have  a  certain  portion 
of  whatever  he  might  obtain  upon  such  claims  in  full  satis- 
faction of  his  services  and  expenses  on  that  account.  In 
pursuance  of  such  authority  and  agreement,  the  plaintiff 
performed  valuable  sei-vices  in  that  behalf,  and  did  all  that 
was  necessary  to  secure  the  allowance  and  payment  of  such. 
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claims,  ivben  the  defendant  with  fall  knowledge  of  the  facts 
fraudulently  purchased  said  claims  of  said  persons,  and 
conspired  with  certain  officers  of  the  treasury  department 
to  prevent  said  plaintiff  from  obtaining  payment  of  the 
same,  and  thereby  was  enabled  to  and  did  collect  them 
himself,  and  recoyered  and  retained  that  portion  belonging 
to  the  plaintiff  as  compensation  for  his  services  and  ex- 
penses Hs  aforesaid.  The  defendant  pleaded  in  abatement 
that  he  is  not  a  citizen  of  New  York,  but .  is,  and  prior  to 
this  action  was,  a  citizen  of  Oregon.  The  plaintiff  de- 
murred to  the  plea,  and  assigned  as  cause  of  demurrer: 
1.  That  the  plea  does  not  state  facts  sufficient  to  constitute 
a  defense;  2.  ''That  the  plea,  if  true,  would  not  oust  the 
court  from  jurisdiction  in  this  action,  as  the  complaint 
avers  other  complete  jurisdictional  facts." 

The  "other  complete  jurisdictional  facts  "is  an  allega- 
tion in  the  complaint  that  the  cause  of  action  arises  under 
the  laws  of  the  United  States,  and  necessarily  involves  the 
construction  of  two  certain  acts  of  congress  therein  named, 
to  wit,  the  act  of  July  17,  1854  (10  Stat.  307),  providing 
for  the  payment  of  the  expenses  of  the  Bogue  river  Indian 
war  of  1853,  and  the  act  of  February  2, 1871  (16  Stat.  401), 
providing,  among  other  things,  for  the  payment  of  the  ex- 
pedition aforesaid  to  aid  the  emigrants. 

Assuming  that ''  complete  "  facts  are  only  facts,  the  ques- 
tion made  by  the  demurrer  is,  whether  or  not  this  action 
arises  under  a  law  of  the  United  States.  The  constitution 
(art.  3,  sec.  2)  provides  that  ''the  judicial  power  of  the 
United  States  shall  extend  to  all  cases  in  law  and  equity 
arising  under  this  constitution,  the  laws  of  the  United 
States  and  treaties  made  or  which  shall  be  made  under  their 
authority."  By  the  act  of  March  3,  1875  (18  Stat.  470), 
this  judicial  power  was  first  fully  vested  in  the  circuit  courts 
in  all  cases  of  original  cognizance  where  the  matter  in  dis- 
pute exceeds  the  value  of  five  hundred  dollars. 

The  allegation  in  the  complaint  that  the  cause  of  action 
arises  under  the  laws  of  the  United  States,  and  necessarily 
involves  the  construction  of  certain  acts  of  congress,  is 
only  a  conclusion  of  law.     Unless  the  facts  stated  show 
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how  it  arises  under  such  laws  the  allegation  is  insufficient 
to  confer  jurisdiction  by  reason  of  the  character  of  the 
cause  without  refeieuce  to  that  of  the  parties. 

Upon  the  facts  stated  it  cannot  be  said  that  this  action 
arises  under  either  of  the  acts  of  congress  mentioned  in 
the  complaint,  and  no  other  has  been  suggested  out  of 
which  it  could  arise.  The  indebtedness  on  the  part  of  the 
United  States  to  the  several  persons  for  whom  the  plaintiff 
was  acting  as  agent  may  be  said  to  have  arisen  out  of  these 
acts.  By  them  the  United  States  recognized  and  assumed 
the  payment  of  their  several  claims,  or  so  much  thereof  as 
might  be  found  ''just  and  equitable."  But  the  liability  of 
the  defendant  in  this  action  grows  out  of  his  alleged  mis- 
conduct in  obtaining  for  himself  from  the  United  States, 
contrary  to  equity  and  good  conscience,  the  portion  of  such 
indebtedness  which  belonged  to  the  plaintiff,  as  a  compen- 
sation for  his  services  and  expenses  rendered  and  incurred 
in  and  about  the  same;  or,  as  was  said  by  this  court  in 
Dowdl  V.  Giisioold  (April  1,  1877):  ''Griswold's  liability 
arises  out  of  his  own  conduct — the  obtaining  this  money 
from  the  United  States,  upon  which  the  plaintiff  had  a  lien, 
if  not  by  fraud,  at  least  wrongfully,  and  with  notice  of  the 
facts." 

This  act  is  of  recent  date,  and  no  case  has  been  cited 
giving  construction  to  its  language,  ''arising  under  the 
constitution  or  laws  of  the  United  States."  But  similar 
language  contained  in  the  patent  act  of  July  4,  1836,  has 
been  repeatedly  held  not  to  confer  jurisdiction  of  suits  be- 
tween patentees  and  third  persons  growing  out  of  the  deal- 
ings and  contracts  of  the  parties  thereto,  with  reference  to 
the  subject  of  the  patent.  Section  17  of  that  act  (5  Stat. 
124)  provided:  "That  all  actions,  etc.,  arising  under  any 
law  of  the  United  States  granting  or  confirming  to  invent- 
ors the  exclusive  right  to  their  inventions  or  discoveries, 
shall  be  originally  cognizable,  as  well  in  equity  as  at  law, 
by  the  circuit  courts  of  the  United  States,"  etc. 

In  IVilson  v.  Sand  ford  et  aZ.,  10  How.  100,  it  was  held 
by  the  supreme  court  that  a  suit  to  set  aside  a  contract  for 
the  use  of  a  patent — Woodworth's  planing  machine — and 
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to  obtain  an  injunction  against  the  future  use  of  the  same, 
because  the  contract  was  forfeited  by  the  refusal  of  the  de- 
fendant to  comply  with  its  conditions  did  not  arise  under 
this  act,  but  out  of  the  contract  of  the  parties  concerning 
the  subject  of  the  patent.  To  the  same  effect  is  Groodyearv, 
Hie  hidia  Rubber  Co.,  4  Blatch.  63;  Nesmith  v.  Calvert,  1 
W.  &  M.  37,  and  Blanchard  v.  Sprague,  1  Clif.  298. 

But  it  is  also  alleged  as  a  ground  of  jurisdiction  that  the 
trial  of  this  action  will  "necessarily  involve"  the  construc- 
tion of  the  acts  of  congress  aforesaid.  Whether  this  is  so 
or  not,  at  this  stage  of  the  proceedings,  cannot  be  told.  But 
in  my  judgment  an  action  cannot  be  said  to  arise  under  a 
law  of  the  United  States,  simply  because  its  construction 
in  some  respect  is  or  may  be  incidentally  involved  in  the 
trial  of  it. 

For  instance :  In  an  action  between  citizens  of  the  same 
state  upon  any  ordinary  contract,  a  transcript  of  the  record 
of  the  jadgment  of  a  sister  state  may  be  offered  in  evidence 
to  prove  that  the  matter  is  res  judicata,  and  thereupon  the 
question  may  arise  whether  the  same  is  authenticated  in  the 
manner  prescribed  by  the  law  of  the  United  States  on  that 
subject.  (1  Stat.  122;  sec.  905  B.  S.)  The  determination 
of  this  question  necessarily  involves  the  construction  of  the 
national  law.  But  it  can  hardly  be  contended  that  under  the 
act  of  1875,  supra,  whenever  such  a  question  is  liable  to 
arise  in  any  action,  it  may,  therefore,  be  brought  in  the 
circuit  court  of  the  United  States,  without  reference  to  the 
character  of  the  parties,  as  a  case  arising  under  the  laws  of 
the  United  States.  Such  a  case  does  not  arise  under  a  law 
of  the  United  States,  but  the  contract  of  the  parties,  and 
the  general  principles  and  rules  of  law  applicable  to  such 
transactions.  The  supposed  question  arising  in  the  course 
of  the  trial  under  the  United  States  law  is  only  incidental, 
and  at  most,  contingent  upon  circumstances  which  do  not  lie 
at  the  bottom  of  or  affect  the  real  merits  of  the  case. 

Of  course,  the  judicial  power  of  the  United  States  extends 
to  such  questions,  but  it  would  appear  that  the  only  mode 
yet  provided  for  its  exercise  is  by  an  appeal  to  the  supreme 
court  from  the  final  judgment  of  the  state  court,  as  provided 
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in  section  26  of  the  old  judiciary  act.  (Sec.  709  B.  S.) 
Indeed  it  is  not  apparent  how  else  it  could  be  exercised 
than  upon  appeal,  as  .in  many,  if  not  most  of  such  cases,  it 
is  impossible,  or  at  least  very  inconvenient,  to  foresee  £ind 
determine  in  advance  whether  any  such  question  will  arise 
or  not. 

I  know  that  in  Cohens  v.  Virginia,  6  Wheat.  378,  the  su- 
preme court  in  construing  the  language  of  the  constitution 
defining  the  judicial  power  of  the  United  States,  ruled  that 
a  case  '^  may  truly  be  said  to  arise  under  the  constitution 
or  law  of  the  United  States  whenever  its  correct  decision 
depends  upon  the  correct  construction  of  either;"  and  that 
upon  this  authority,  which  has  never  been  shaken,  a  case 
which  involves  a  question  depending  for  its  solution  upon 
the  proper  construction  of  a  law  of  the  United  States,  is  a 
case  arising  under  such  law,  and  therefore  within  the  ju- 
dicial power  of  the  national  government. 

But  the  court  was  construing  this  language  with  reference 
to  the  extent  of  the  grant  of  such  power  and  its  appellate' 
jurisdiction  under  section  25,  mpra,  which  expressly  in- 
cludes a  case  where  upon  a  trial  in  a  state  court  a  question 
arises  under  a  law  of  the  United  States,  and  is  decided 
adversely  to  the  plaintiff  in  error.  The  jurisdiction  con- 
ferred upon  this  court  by  the  act  of  1875,  supra,  in  cases 
arising  under  a  law  of  the  United  States  is,  however,  origi- 
nal, and  not  appellate.  A  case  does  not  arise  under  such  a 
law  within  the  scope  of  that  jurisdiction,  unless  the  very 
right  of  the  party  springs  out  of  or  has  its  origin  in  such 
law.  As  was  said  by  the  supreme  court  in  the  case  of  Os- 
borne V.  U.  S.  Bank,  9  Wheat.  824:  **The  questions  which 
the  case  involves  must  determine  its  character,  whether 
these  questions  be  made  in  the  cause  or  not." 

As  the  law  stands,  if  in  the  progress  of  any  dase  it  ap- 
pears that  the  right. of  either  party  or  the  mode  of  estab- 
lishing or  enforcing  it  incidentally  touches  upon  or  is  up- 
held or  limited  by  a  law  of  the  United  States,  so  far  and 
thenceforth  it  becomes  a  case  arising  under  such  law,  and 
therefore  falls  within  the  purview  of  the  judicial  power  of 
the  United  States.     How  this  power  is  to  be  exercised,  in 
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such  a  case  is  a  question  for  congress.  Doubtless  it  may 
provide,  that  it  shall  be  exercised  by  the  circuit  courts  on 
appeal  from  the  final  judgment  of  the  state  court,  or  that  the 
action  may  be  commenced  in  or  removed  to  such  courts 
upon  a  showing  that  a  question  arising  under  a  law  of  the 
United  States,  and  necessary  to  its  determination,  is  in- 
volved therein.  {Osborne  v.  U.  S,  Bank,  9  Wheat.  119; 
Story  on  Con.  sec.  1648;  The  Federalist,  No.  82.) 

But  as  at  present  advised,  it  appears  to  me  in  the  light  of 
the  ruling  in  Wilson  v.  Sandfordy  supra,  that  no  provision 
has  yet  been  made  for  the  exercise  of  the  judicial  power  of 
the  United  States  in  such  a  case  by  an  original  proceeding 
in  the  circuit  court.  It  does  not  appear,  from  the  state- 
ment of  the  plaintiff's  case,  how  his  right  arises  under  a 
law  of  the  United  States,  or  that  even  any  question  under 
such  law  will  arise  in  the  progress  of  the  trial. 

The  demurrer  was  overruled. 

At  the  same  time  that  the  demurrer  was  submitted,  the 
issue  of  fact  made  by  the  plea  in  abatement  was  submitted 
to  the  court  for  trial  without  the  intervention  of  a  jury. 
Upon  the  evidence,  I  find  that  the  plea  is  true,  and  that 
the  defendant  at  the  commencement  of  this  action  was  a 
citizen  of  Oregon. 


The  Wallamet   Falls   Canal   and  Lock  Co.  v. 

Jonathan  Kittridge. 

Circuit  Court,  District  of  Oregon. 
December  10,  1877. 

1.  Corporation,  Termination  of, — The  corporation  act  of  Oregon,  section 

16  (Or.  Laws.,  p.  528),  declares  that  if  any  corporation  shall  neglect  and 
cease  to  carry  on  its  business  for  any  period  of  six  months,  its  corporate 
powers  shall  cease:  Held,  that  such  neglect  did  not  terminate  the  exist* 
ence  of  the  corporation  as  by  lapse  of  time,  but  that  it  was  a  cause  of  for- 
feiture of  the  corporate  privileges  of  which  no  one  but  the  state  oould 
complain  or  take  advantage. 

2.  Corporation,  Dissolution  of. — The  corporation  act  aforesaid,  section 

19,  provides  that  a  majority  of  the  stockholders  may  authoidze  the  dis- 
solution of  a  corporation:  i/e^/,  that  a  vote  of  the  stockholders,  author- 
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izing  a  dissolution,  did  not  of  itself  dissolve  the  corporation,  nor  compel 
the  directors  to  do  so;  and  that  the  act  of  dissolution  must  proceed  from 
the  directors,  who  alone  can  exercise  the  corporate  powers. 
3.  Dissolution  of  Corporation. — Section  19  of  the  corporation  act  of  Ore- 
gon (Or.  Laws,  p.  638),  empowers  the  majority  of  the  stockholders  to 
authorize  the  dissolution  of  the  corporation  ''and  the  settling  of  its  busi- 
ness and  disposition  of  its  property  and  dividing  of  its  capital  stock 
in  any  manner  it  may  see  proper:"  Heldf  1.  That  the  authority  to  the 
directors  to  dissolve  the  corporation  carried  with  it  the  incidental  power 
to  collect  and  distribute  its  assets  and  wind  up  its  affairs;  and,  2.  That 
a  vote  of  the  directors  declaring  the  corporation  dissolved  only  operates 
to  prevent  it  from  engaging  in  new  business,  but  the  corporation  con- 
tinues to  exist,  notwithstanding  the  declaration  of  dissolution,  for  the 
purpose  of  collecting  and  distributing  its  assets  and  winding  uy  its  affairs. 

Before  Deady,  District  Judge. 

Action  upon  a  bond  to  secure  the  performance  of  a  con- 
tract. 

WiUiam  Strong,  for  the  plaintiff. 
Charles  B,  Upton,  for  the  defendant. 

Deady,  J.  The  plaintiff  is  a  corporation  formed  under 
the  laws  of  Oregon,  to  construct  a  canal  and  locks  at  the 
Wallamet  falls,  near  Oregon  city.  The  defendant  is  a  citi- 
zen of  California  and  a  party  with  F.  L.  A.  Pioche,  John 
Morris,  E.  N.  Bobinson,  and  A.  H.  Jordan,  to  a  bond  given 
on  March  20,  1871,  conditioned  for  the  performance  of  a 
contract  of  the  same  date,  between  the  plaintiff  and  said 
Morris,  Bobinson  and  Jordan,  for  the  construction  of  said 
work  by  the  latter.  The  contractors  having  failed,  as  it  is 
alleged,  to  complete  the  canal  and  locks  according  to  the 
contract,  this  action  was  brought  on  September  7,  1874, 
against  the  defendant  to  recover  the  penalty  of  said  bond, 
— thirty  thousand  dollars.  Among  other  defenses,  the 
amended  answer,  filed  May  17,  1876,  contains  the  follow- 
ing: 

1.  That  since  the  commencement  of  this  action,  the 
plaintiff,  at  a  meeting  of  its  stockholders,  called  for  that 
purpose,  "authorized  dissolution  of  said  corporation  with- 
out authorizing  or  providing  for  settling  its  business,  and 
said  corporation  has  thereby  ceased  to  exist.'* 
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2.  That  on  May  1,  1876,  the  plaintiflF  ceased  to  carry  on 
the  business  for  which  it  was' formed,  and  has  not  since 
transacted  or  carried  on  any  of  such  business,  and  has 
ceased  to  exist. 

The  plaintiff  demurs  to  these  pleas  as  not  constituting  a 
defense  to  the  action.  The  first  of  them  is  founded  upon 
section  19  of  the  corporation  act  (Or.  Laws,  p.  528),  which 
provides  that  a  corporation,  at  a  meeting  of  its  stockhold- 
ers, called  for  such  purpose,  may,  by  a  vote  of  the  majority 
of  its  stock,  among  other  things,  authorize  the  dissolution 
of  such  corporation  and  the  settling  of  its  business  and  the 
disposing  of  its  property  and  dividing  its  capital  stock  in  any 
manner  it  may  see  proper.  The  second  plea  is  founded  on 
section  16  of  said  act  (Or.  Laws,  supra),  which  provides 
that  if  any  corporation  organized  thereunder,  "shall  for 
any  period  of  six  months  after  the  commencement  of  its 
business,  neglect  and  cease  to  carry  on  the  same,  its  cor- 
porate powers  shall  also  cease." 

It  is  admitted  by  counsel  for  the  defendant  that  a  for- 
feiture of  the  plaintiff's  corporate  powers  cannot  be  set  up 
to  defeat  this  action.  But  it  is  claimed  that  the  non-exist- 
ence of  a  corporation  may  always  be  pleaded  to  an  action 
professed  to  be  brought  by  it;  as  that  it  was  never  duly 
created  or  had  ceased  to  exist  by  lapse  of  time;  and  that 
under  the  provision  cited  from  section  16,  supra,  whenever 
a  corporation  neglects  to  use  its  powers  for  any  one  period 
of  six  months  it  ceases  to  exist,  the  same  as  if  its  corporate 
life  had  then  expired  by  lapse  of  time. 

But  in  my  judgment  the  language — "its  corporate  powers 
shall  cease,'*  is  the  substantial  equivalent  of  the  phrase  "its 
corporate  powers  shall  be  forfeited."  In  either  case  the 
statute  does  not  execute  itself.  An  inquiry  must  be  made 
to  ascertain  whether  the  corporation  has  kept  the  condi- 
tions subsequent  upon  which  its  creation  was  authorized 
and  permitted.  If  th&re  has  been  a  failure  to  keep  any 
such  condition  no  one  can  allege  it  or  take  advantage  of  it 
but  the  state  which  created *or  authorized  the  corporation. 
In  this  respect  a  corporation  is  like  an  estate  in  fee.  If  a 
condition  subsequent  is  annexed  to  such  an  estate,  no  one 
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but  the  grantor  or  his  snccessors  can  take  advantage  of  its 
non-performance.     {Schvlenherg  v.  Haniman,  21  Wall.  63.) 
Upon  the  question  of  whether  the  words — **its  corporate 
powers  shall  cease,"  import  a  forfeiture  of  the  corporate 
existence  rather  than  an  actual  termination  of  the  same,  as 
by  lapse  of  time,  the  case  of  Lessee  of  Frost  et  al.  v.  FrosU 
burg  CfHxl  Co.,  24  How.  283,  is  in  point.     There  the  law 
provided  that  in  case  four  fifths  of  the  capital  stock  of  a 
corporation  became  concentrated  in  the  hands  of  less  tban 
five  persons  **  the  corporate  powers  and  privileges  shall 
cease  and  determine,"  and  it  appearing  that  the  stock  of  the 
corporation  defendant  was  so  owned,  the  court  held  that  it 
was  a  cause  of  forfeiture  of  which  a  private  party  could  not 
take  advantage;  saying,  '^That  is  a  question  for  the  sover- 
eign power,  which  may  waive  it  or  enforce  it  at  its  pleasure." 
In  Chesapeake  etc.  Canal  Co.  v.  Ohio  It.  Co.,  4  Gill  &  John. 
1,  it  was  held  that  a  violation  of  a  provision  in  a  charter  of 
a  corporation,  to  the  efiect  that  on  a  breach  of  a  certain 
condition  such  corporation  should  not  be  entitled  to  any 
privilege  under  the  act  of  incorporation,  and  that  all  its  in- 
terest thereunder  should  be  forfeited  and  cease,  did  not  ipso 
facto  work  a  dissolution  of  the  corporation.     See,  also,  to 
the  same  effect,  Tfie  People  v.  The  Manhattan  Bank,  9  Wend. 
382;  Bradt  v.  Benedict,  93;   Meckles  v.  RocJiester  Bank,  11 
Paige,  118.     That  this  provision  in  section  16,  supra,  con- 
cerning the  non-user  of  corporate  powers,  is  a  condition 
subsequent  and  not  a  limitation  upon  the  existence  of  the 
corporation,  is  further  shown  by  the  Code  of  Civ.  Pro., 
which  provides  (Sec.  353,  sub.  4)  that  an  action  may  be 
maintained  in  the  name  of  the  state  ''for  the  purpose  of 
avoiding  the  charter  or  annulling  the  existence  of  such,  cor- 
poration,    *    *     *     *     whenever  it  has  forfeited  its  priv- 
ileges or  franchises,  by  failure  to  exercise  its  powers." 

Here,  the  state  has  provided  a  direct  judicial  proceeding 
to  annul  the  existence  of  a  corporation  which  has  failed  to 
exercise  its  powers  for  such  a  period  and  under  such  cir- 
cumstances as  causes  a  forfeiture  of  its  privileges — the  very 
case  described  in  section  16,  supra.  Indeed,  this  declaration 
of  the  statute  is  simply  intended  to  define  and  make  certain , 
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what  kind  and  dnration  of  neglect  or  non-user  of  the  cor- 
porate powers  shall  be  a  sufficient  cause  of  their  forfeiture. 
Without  the  statute  the  question  in  each  case  was  involved 
in  the  uncertainty  of  determining  whether,  under  all  the 
circumstances,  the  neglect  was  willful  and  material.  (A.  & 
A.  on  Cor.  776.)  But  now  the  statute  furnishes  a  certain 
and  prescribed  rule.  A  neglect  to  exercise  the  powers  of 
the  corporation  for  six  months  works  a  forfeiture  without 
reference  to  the  cause  or  consequence  of  such  neglect.  But 
this  action  can  only  be  brought  in  the  name  of  the  state 
and  upon  leave  granted  by  the  judge  of  the  court.  Neither 
the  forfeiture  nor  the  fact  of  non-user  can  be  set  up  by  a 
private  person  for  any  purpose.  It  must  first  be  judicially 
ascertained  and  declared  on  the  complaint  of  the  state. 
(A.  &  A.  on  Cor.,  sec.  777.)  The  demurrer  to  this  defense 
is  sustained. 

The  first  of  these  defenses  is  also  bad.  A  majority  of 
the  stock  at  a  stockholders'  meeting  may  authorize  the  dis- 
solution of  the  corporation;  but  I  do  not  think  they  can  or 
thereby  do  dissolve  it  or  compel  the  directors  to  do  so. 
Tlie  power  of  dissolution,  like  the  other  powers  of  the  cor- 
poration, are  vested  in  the  directors  and  exercised  by  them. 
(Or.  Laws,  p.  526,  sec.  9.)  True,  the  exercise  of  this  power 
by  the  directors  must  first  be  authorized  by  the  stock- 
holders, but  a  dissolution  does  not  result  from  such  author- 
ization, or  necessarily  follow  it.  It  may  be  made  with  a 
view  of  meeting  future  contingencies,  and  in  any  event  it 
must  depend  upon  the  subsequent  action  of  the  directors, 
who  may,  for  any  reason  sufficient  to  themselves,  decline  or 
forbear  to  use  the  authority  conferred  upon  them  by  the 
stockliolders.  If  B.  authorizes  A.  to  execute  a  deed  it  is 
not  thereby  executed.  The  authority  and  the  execution  of 
it  are  distinct.  Both  the  vote  of  the  stockholders  and  the 
action  of  the  directors  are  necessary  to  produce  a  dissolu- 
tion of  the  corporation;  but  the  immediate  act  of  dissolu- 
tion must  proceed  from  the  directors. 

The  inconvenience,  if  any,  of  a  disagreement  between  the 
stockholders  and  directors  upon  the  necessity  or  expediency 
of  a  dissolution,  can  be  remedied  at  the  annual  election  of 
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directors,  when  the  majority  of  the  stockholders  may 
choose  a  board  who  will  couform  to  their  wishes  ia  the 
matter. 

December  17,  1877.  The  defendant  having  amended  his 
said  fii-st  plea,  upon  a  demurrer  thereto  the  same  was  held 
insufficient. 

Deady,  J.  The  amended  plea  alleges  that  the  plaintiff, 
by  the  act  of  its  directors  done  in  pursuance  of  a  majority 
vote  of  its  stockholders,  became  and  was  duly  dissolved  and 
thereby  ceased  to  exist  without  said  vote  '^  authorizing  or 
providing  for  settling  its  business." 

The  plea  does  not  conclude  that  by  reason  of  the  facts 
stated  therein  this  debt  became  and  is  extinguished,  but 
upon  the  argument  of  the  demurrer  it  was  maintained  by 
counsel  for  the  defendant  that  such  was  the  legal  effect  of 
the  transaction.  The  argument  for  the  plea  is,  that  the 
stockholders  may  vote  to  authorize  the  dissolution  of  a  cor- 
poration  without  at  the  same  time  authorizing  a  settlement 
of  its  business,  a  disposition  of  its  property  or  division  of 
its  capital  stock;  and,  that  in  such  case,  if  the  corporation 
is  dissolved  by  the  directors  in  pursuance  of  such  authority, 
its  debts  are  extinguished  and  its  property  escheats  to  the 
state  or  reverts  to  the  grantors.  At  common  law,  upon  the 
death  or  dissolution  of  a  corporation  its  real  property  re- 
verted to  the  donors  and  its  personal  property  escheated  to 
the  king,  while  the  debts  due  to  and  from  it  were  thereby 
extinguished  and  all  actions  pending  for  or  against  it  at  the 
time,  abated.     (A.  &  A.  on  Oor.  sees.  179,  195.) 

This  doctrine  had  its  origin  when  corporations  were  either 
municipal  or  ecclesiastical,  and  being  dissolved  for  non-use 
or  abuse  of  their  powers,  their  real  property,  which  was 
usually  acquired  as  a  donation  to  public  or  pious  uses,  was 
held  to  revert,  upon  the  cessation  of  the  use,  to  the  donors 
and  their  personal  property  to  escheat  to  the  king  for  want 
of  owners.  In  these  cases  there  were  no  stockholders  or 
natural  persons  who  were  entitled,  equitably  or  otherwise, 
to  the  assets  of  the  deceased  corporations,  and,  as  in  the 
case  of  an  individual  dying  without  heirs,  the  personalty 
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went  to  the  kiDg;  but  to  prevent  the  realty  from  escheating 
to  the  king,  it  was  held  to  revert  to  the  donor  upon  the 
theory  that  the  grant  being  made  to  the  corporation  for  a 
public  or  private  use,  was  made  only  for  its  life.  (A.  &  A. 
on  Cor.  sec.  195.)  But  this  rule  so  far  as  the  modern  busi- 
ness and  commercial  corporation  is  concerned,  has  become 
practically  obsolete.  Its  unjust  operation  upon  the  rights 
of  creditors  and  stockholders  has  been  generally  prevented 
by  statute.  And  in  equity  the  assets  of  such  a  corporation 
which  represent  not  the  donations  of  the  prince  or  its  pious 
founder,  but  the  contributions  of  its  stockholders  are  held, 
independent  of  statute,  to  constitute  a  trust  fund  into  whose- 
soever hands  they  may  come  for  the  benefit  of  creditors  and 
stockholders.  {Cnnau  v.  Arkansas,  15  How.  311;  Bacon  v. 
Boherisony  18  Id.  480;  2  Kent,  307,  a;  A.  &  A.  on  Cor.  sec. 
779  a.) 

Admitting,  however,  that  in  the  absence  of  any  statute 
provision  to  the  contraiy,  the  common  law  rule,  that  the 
civil  death  of  a  corporation  extinguishes  all  debts  due  to  or 
from  it,  still  applies  to  actions  at  law,  yet  it  being  manifest 
that  corporations  like  the  plaintiff  are  not  within  the  reason 
of  the  rule  and  that  the  same  has  been  generally  superseded 
by  legislation,  the  provisions  of  section  19,  supra,  ought  to 
be  so  construed,  if  possible,  as  to  keep  the  case  out  of  the 
rut  of  what  Ch.  Kent,  calls  the  now  ** obsolete  and  odious" 
rule  of  the  common  law  and  accomplish  the  manifest  purpose 
of  the  legislature,  that  is,  to  allow  a  corporation  to  termin- 
ate its  existence  and  collect  and  distribute  its  assets  in  its 
own  name,  whenever  and  in  any  manner  the  stockholders 
may  deem  best. 

Now  this  plea  of  the  defendants  does  not  allege  that  the 
act,  resolution  or  proceeding  of  the  directors  dissolving 
this  corporation  did  not  provide  for  the  collection  of  its 
assets,  including  this  debt.  But  it  is  assumed  that  unless 
the  vote  of  the  stockholders  expressly  authorized  such  col- 
lection as  well  as  the  dissolution,  the  directors  could  not 
provide  for  the  former,  although  they  might  declare  the  dis- 
soliition.  Upon  this  view  of  the  matter,  which  seems  to  be 
based  upon  the  idea  that  the  dissolution,  settlement  of  busi- 
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ness^  disposition  of  property  and  division  of  capital  pro- 
vided for  in  tbe  statute,  are  distinct  and  independent  sub- 
jects the  more  reasonable  conclusion  seems  to  be  that  the 
stockholders  cannot  authorize  a  dissolution  of  the  corpora- 
tion unless  they  also  expressly  authorize  the  settlement  of 
its  business,  etc. 

Bat  I  think  the  mo^t  reasonable  and  practical  construc- 
tion of  the  section  is,  that  the  power  to  authorize  the  settle- 
ment, disposition  and  division  mentioned  is  a  mere  ampli- 
fication or  unfolding  of  the  power  to  authorize  the  dissolu- 
tion, which  has  been  inserted  therein  out  of  abundance  of 
caution,  and  that  the  stockholders  may  authorize  the  direc- 
tors to  dissolve  the  corporation,  and  that  by  a  necessary 
implication  such  authority  gives  them  power  to  provide  for 
the  winding  up  of  its  affairs.  The  authority  to  dissolve  the 
corporation  implies  the  power  to  provide  for  the  necessary 
consequences  of  such  dissolution,  the  collection  and  dis- 
tribution of  its  assets  among  its  creditors  and  stockholders 
according  to  their  respective  rights.  But  the  stockholders 
may,  if  they  see  proper,  go  farther  and  prescribe  the  mode 
of  doing  this,  subject  of  course  to  the  legal  rights  of  such 
creditors  and  stockholders.  The  rights  of  creditors  are  to 
be  considered  in  this  matter  as  well  as  those  of  the  corpora- 
tion or  stockholders.  A  corporation  may  be  largely  in  debt, 
and  its  stockholders  may  be  liable  to  it  for  a  like  amount 
upon  their  subscriptions  to  the  capital  stock.  The  statute 
ought  not  to  be  construed  so  as  to  permit  the  stockholders 
to  secure  the  dissolution  of  the  corporation  without  the  set- 
tlement of  its  business,  and  thereby  extinguish  this  indebt- 
edness, to  the  manifest  wrong  and  injury  of  the  creditors 
and  their  own  unjust  gain. 

It  is  very  doubtful  whether  a  corporation  can  be  dissolved 
outright  under  this  section,  at  least  unless  the  scheme 
or  declaration  of  dissolution  provides  completely  and 
effectually  for  the  full  and  just  settlement  of  its  affairs. 
The  object  of  the  section  is  to  enable  the  stockholders  of 
a  corporation  to  bring  its  business  to  a  close  before  the  ex- 
piration of  the  time  for  which  it  was  incorporated,  without 
incurring  the  penalty  or  inconvenience  of  forfeiture  for  non- 
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user.  In  the  absence  of  any  specific  directions  to  the  con- 
trary, the  dissolution  takes  effect  at  once  only  so  far  as  to 
deprive  the  corporation  of  the  power  of  engaging  in  new 
business;  but  for  the  purpose  of  completing  unfinished  busi- 
ness and  winding  up  its  affairs,  it  continues  to  exist  as  long 
as  may  be  necessary,  or  until  it  expires  by  lapse  of  time,  or 
is  declared  dissolved  by  the  judgmeift  of  a  competent  court. 

In  conclusion,  I  think  this  plea  bad:  1.  Because  it  does 
not  appear  therefrom  but  that  the  directors  upon  provid- 
ing for  the  dissolution  of  the  corporation,  also  specifically 
provided  for  the  prosecution  of  this  action,  and  the  disposi- 
tion of  any  judgment  that  might  be  obtained  in  it;  and,  2. 
Because,  even  if  it  appeared  that  no  special  provision  was 
made  concerning  this  claim,  the  corporation  continues  to 
exist,  notwithstanding  the  declaration  of  dissolution  for  the 
purpose  of  collecting  and  distributing  its  assets  and  wind- 
ing up  its  affairs. 

The  demurrer  is  sustained. 


In  re  Swearinger  and  Lamar. 

District  Court,  District  op  Nevada. 
Decembeb  13,  1877. 

1.  Homestead  Law — Construction. — ^The  first  section  of  the  Nevada  home- 

stead act  is  a  literal  copy  of  the  first  section  of  the  California  homestead 
act  of  I860,  which,  when  copied,  had  been  so  construed  as  to  deny  the 
right  of  homestead  exemption  to^  a  tenant  in  common  in  the  common 
property,  but  the  constitutions  of  the  two  states  in  regard  to  such  ex- 
emptions are  different:  HeUiy  the  language  of  the  law  being  free  from 
ambiguity,  and  the  intention  of  the  legislature  and  the  framers  of  the 
constitution  of  Nevada  plain,  that  in  construing  the  law  of  Nevada  the 
court  was  not  bound  to  adopt  the  construction  of  the  courts  of  Cali- 
fornia. 

2.  Same — Tenants  in  Common. — The*  interest  of  a  tenant  in  common  in 

the  dwelling-house  and  land  actually  occupied  by  him  as  a  homestead, 
not  exceeding  five  thousand  doUara  in  value,  is  by  the  constitution  and 
law  of  Nevada  exempt  from  forced  sale. 

Before  Hillyer,  District  Judge. 
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This  is  a  proceeding  by  the  assignee  of  the  bankrupts  to 
compel  Swearinger  to  surrender  possession  of  certain 
premises,  which  the  latter  claims  as  a  homestead.  At 
the  time  Swearinger  and  Lamar  were  adjudicated  bank- 
rupts, in  January,  1877,  they  were  partners  in  the  business 
of  ranching,  and  tenants  in  common  of  the  premises  now 
in  question.  For  about  two  years  before,  the  respondent 
Swearinger  had  been  residing  with  his  family  on  these 
premises,  having  no  other  home.  In  October,  1876,  with 
the  consent  of  Lamar,  Swearinger  filed  and  recorded  a 
declaration  of  homestead,  embracing  the  whole  premises, 
and  it  was  understood  that  if  Swearinger  held  the  whole  as 
a  homestead  he  should  give  Lamar  something  for  his  share. 
The  respondent,  in  his  answer,  now  claims  to  hold  as  his 
homestead,  one  hundred  ahd  twenty  acres  of  the  whole 
tract,  and  offers  to  give  the  assignee  possession  of  the 
rest. 

C.  H.  Belknop,  for  the  assignee. 

J.  H.  Windle  and  S.  D.  King,  opposed. 

HiLLYER,  J.  The  contention  in  this  case  is  as  to  the  true 
construction  of  the  first  section  of  the  law  of  Nevada,  com- 
monly called  the  homestead  act.  Under  that  section,  can 
a  homestead  be  exempted  from  forced  sale  when  the  dwell- 
ing-house and  land  claimed  are  owned  and  possessed  by 
the  debtor  as  a  tenant  in  common  with  another? 

At  the  outset,  counsel  for  the  assignee  invokes  a  well- 
known  rule  of  construction,  which,  he  claims,  is  decisive. 
The  first  section  of  the  Nevada  homestead  act  (1  Comp. 
Law,  60),  is  an  exact  copy  of  the  first  section  of  the  Cali- 
fornia act  of  1860.  The  courts  of  California  have,  from 
the  first  decision  in  1855,  held  that  no  homestead  could  be 
carved  out  of  a  tenancy  in  common,  and  counsel  insists 
that  this  construction  was  adopted  when  the  section  was 
copied.  The  thing  to  be  ascertained  is  the  intention  of  the 
legislature  of  Nevada,  **but  this  intention  is  to  be  searched 
for  in  the  words  which  the  legislature  has  employed  to 
convey  it."  (7  Cr.  52.)  Before  rules  of  construction  are  in- 
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yoked,  there  must  be  somethiDg  to  construe.  If  the  words 
used  express  clearly  the  sense  and  intention  of  the  law  they 
must  always  govern.  For  it  is  not  permitted  to  interpret 
what  is  plain  and  manifest,  as  it  stands  in  no  need  of  in* 
terpretation.  (Smith's  Comp.,  sec.  545.)  It  would  be  hard 
to  find  language  freer  from  uncertainty  or  ambiguity  than 
that  of  the  law  now  under  consideration  to  express  the  un- 
doubted intention  of  the  law-giyers  to  protect  the  home  of 
a  family  from  forced  sale.  **  The  homestead  consisting  of 
a  quantity  of  land,  together  with  the  dwelling-house  there- 
on, shall  not  be  subject  to  forced  sale,"  etc.  These  are  the 
words.  To  my  mind  they  present  a  sense  too  obvious  to 
admit  of  more  than  one  interpretation,  and  there  is  no  oc- 
casion to  go  further  and  inquire  how  they  may  have  been 
restrained  in  their  meaning  by  the  courts  of  another  state. 
Were  this  otherwise,  the  constitution  of  Nevada  is  so  much 
more  explicit  than  that  of  California,  in  the  section  pro- 
viding for  a  homestead  exemption,  that  it  must  receive 
great  consideration  in  construing  any  law  passed  in  pur- 
suance of  its  provisions.     (Nev.  Con.  art.  4,  sec.  30.) 

In  the  case  of  Hawthorne  v.  Smithy  3  Nov.,  the  court 
say,  speaking  of  section  82:  ''It  is  evident  the  constitution 
intended  that  at  all  times  the  homestead  should  be  exempt 
from  forced  sale,  except  in  a  few  enumerated  instances. 
It  is  equally  evident  the  legislature  intended  to  carry  out 
this  policy;"  and  in  that  case  it  was  held  that  registration 
of  the  homestead  might  be  made  after  an  attachment  levied 
on  it,  and  indeed  at  any  time  before  actual  sale.  In  so 
holding,  the  supreme  court  of  Nevada  disregarded  the  de- 
cisions of  the  courts  of  California  upon  a  precisely  similar 
provision  of  the  homestead  law  of  that  state,  to  the  effect 
that  registration  was  a  condition  precedent  to  exemption 
from  sale,  and  that  liens  attaching  before  such  registration 
were  valid.  (Estate  of  lieed,  23.Cal.  410;  McQuade  v. 
Whaley,  31  Id.  526;  see,  also.  Estate  of  Walley,  11  Nev.  260; 
Noble  V.  Hookf  24  Cal.  638.)  If  then  the  language  of  the 
law  and  constitution  of  Nevada  is  free  from  ambiguity;  if 
there  is  no  room  for  doubt  about  the  intention  with  which 
that  language  was  used,  that  intention  must  govern  in  spite 
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of  the  decisions  of  the  courts  of  another  state,  which  do 
violence  to  that  language  and  intention.  (Fan  Doren  v. 
Tjader,  1  Net.  380;  LittU  v.  Smithy  4t  Scam.  402;  Gray  v. 
Askew,  3  Ohio,  466,  480.) 

**  A  homestead,"  says  the  constitution,  **  as  provided  by 
law,  shall  be  exempt  from  forced  sale,"  etc.  ''  The  home- 
stead," says  the  law,  '*  consisting  of  a  quantity  of  land, 
with  the  dwelling-house  thereon,  *  *  *  shall  not  be 
subject  to  forced  salp."  *  «  *  There  is  nothing  here, 
surely,  denying  the  benefits  of  the  exemption  to  a  tenant  in 
common.  Indeed,  the  courts  which  have  made  the  denial 
do  it  not  upon  what  the  law-giver  has  said,  but  what  he  has 
not  said.  If  a  tenant  in  common  can,  as  a  matter  of  fact, 
have  a  home  on  the  lands  held  in  common,  the  language 
used  applies  to  him  as  fairly  as  it  does  to  any  one.  The 
homestead  is  one  thing,  the  title  to  it  another.  Nor  is  there 
anything  in  the  spirit  and  policy  of  homestead  exemptions 
which  does  not  apply  with  as  full  force  to  a* tenant  in  com- 
mon as  to  any  other  person. 

Two  reasons  have  been  given  for  denying  a  homestead  to 
tenants  in  common,  under  general  homestead  laws  sub- 
stantially like  that  of  Nevada:  1.  In  states  whose  laws  re- 
quire the  claimant  to  be  the  owner  of  the  property,  because 
it  requires  the  title  of  all  the  tenants  to  constitute  an  owner- 
ship; 2.  That  the  statute  did  not  contemplate  carving  home- 
steads out  of  tenancies  in  common,  ''because  it  has  not 
provided  any  mode  for  their  separation  and  ascertainment." 
(Wolf  V.  FleischacktT,  5  Cal.  244;  Thurston  v.  Maddocks,  6 
All.  427.)  The  Nevada  law  omits  the  word  owner  in  pre- 
scribing the  qualification  of  those  who  may  claim  the  exemp- 
tion, so  that  the  first  objection  loses  nearly,  if  not  quite, 
all  its  force  here. 

The  second  reason  hardly  seems  a  satisfactory  one  for 
refusing  to  obey  a  plain  and  positive  injunction  of  the  law- 
makers, even  if  the  difficulties  are  great.  But  I  think,  that 
on  examination,  the  supposed  difficulties  will  be  found 
chiefly  imaginary.  The  law  does  not  attempt  to  guarantee 
a  perfect  title  to  tlie  premises,  or,  necessarily,  an  exclusive 
ownership  and  possession,  but  it  protects  whatever  right. 
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title  and  interest  the  debtor  has  from  forced  sale.  The  ob« 
ject  of  the  law  is  to  protect  from  forced  sale  the  homestead 
in  which  liyes  the  family  of  a  man  who  is  so  poor  as  to 
need  such  protection.  Now  a  homestead,  owned  and  occu- 
pied in  conjunction  with  a  co-tenant,  is  as  mnch  a  shelter 
to  the  family  of  a  poor  man,  as  if  the  land  were  owned  in 
severalty.  The  co-tenants  may  have  rights  to  adjust  among 
themselves,  but  a  creditor  has,  if  possible,  less  interest 
than  he  would  have  if  his  debtor  owned  the  land  separately 
instiead  of  jointly. 

In  the  case  of  Spencer  y.  Oeiaaman,  37  Cal.  96,  one  having 
possession  of  certain  premises,  while  the  title  in  fee  was  io 
a  stranger,  filed  a  declaration  of  homestead  thereon,  and 
afterwards  acquired  the  title  in  fee.  In  holding  this  decla- 
ration good.  Sawyer,  C.  J.,  delivering  the  opinion  of  the 
court,  says:  '^  There  is  no  question  made  as  to  its  being  a 
homestead  if  a  party  having  a  naked  possession  only,  the 
title  being  in  a* stranger,  can  acquire  a  homestead  right  in 
the  land  so  possessed.  The  statute  does  not  specify  the 
kind  of  a  title  a  party  shall  have  in  order  to  enable  him  to 
secure  a  homestead.  It  says  nothing  about  title.  The 
homestead  right  given  by  the  statute  is  impressed  on  the 
land  to  the  extent  of  the  interest  of  the  claimant  in  it,  not 
on  the  title  merely.  The  actual  homestead  as  against  every- 
body who  has  not  a  better  title,  becomes  impressed  with 
the  legal  homestead  right  by  taking  the  proceedings  pre- 
scribed by  the  statute.  The  estate  or  interest  of  the  occu- 
pant, be  it  more  or  less,  thereby  becomes  exempt  from 
forced  sales."  This  view  of  the  law,  the  correctness  of 
which  I  think  cannot  be  doubted,  will  give  a  tenant  in  com- 
mon a  homestead  to  the  extent  of  his  interest  in  the  prem- 
ises claimed.  It  seems  to  me  to  overthrow  the  ease  of  Wolf 
V.  JFleischacker,  as  an  authority  to  the  contrary,  and  that  case, 
if  still  followed  in  California,  must  be  so  solely  because  it 
has  become  a  rule  of  property.  It  must  be  borne  in  mind 
that  the  law  does  not  give  the  claimant  any  title  whatever 
to  the  homestead  which  it  protects.  A  person,  who,  with 
his  family,  is  actually  in  possession  of  a  dwelling-house  as 
a  home,  cannot  be  disturbed  in  such  possession  by  a  forced 
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sale.  Bnt  if  another  has  a  better  title  to  the  premises,  or 
any  part  of  them,  the  claimant  gains  nothing  by  having 
dedicated  them  as  a  homestead.  In  the  case  of  tenants  in 
common,  the  law  can  be  complied  with  without  disturbing 
in  any  way  their  relations  to  the  property  and  each  other. 
When  the  homestead  of  one  tenant  is  protected  from  sale, 
it  can  only  be,  as  in  all  other  cases,  to  the  extent  of  his 
interest.  No  specific  portion  of  the  common  lands  can 
be  secured  by  the  selection  and  recording  of  the  homestead. 
The  interest  of  the  co-tenant  cannot  be  affected  in  that  way. 
The  parties  continue,  after  the  interest  of  one  is  secured  as 
a  homestead,  as  before,  to  be  tenants  in  common  of  the 
whole  premises.  The  authorities  on  this  question  are  con- 
flicting. In  favor  of  the  exemption  to  tenants  in  common, 
are  mUiams  v.  Wethei-ed,  37  Tex.  130;  Id.  429;  Greemvood 
V.  MaddoXy  27  Ark.  648;  Tuiirant  v.  Staain,  15  Kan.  146; 
Bnrthohmeio  v.  Wei-t,  2  Dill.  290;  Thoimy,  Thorn,  14  Iowa, 
49;  McClary  v.  Bixbyy  36  Ver.  254;  and  see,  also,  8myth  on 
Homesteads,  sec.  120;  Freeman  on  Executions,  sec.  243. 

In  California  a  tenant  in  common  or  joint  owner  of  per- 
sonal property  may  hold  his  share  exempt  from  execution. 
{Sei-vanii  v.  Lnsk,  43  Cal.  238;  so  in  New  York,  Radcliff  v. 
Wood,  25  Barb.  52.  Opposed  are  Wolf  v.  Fleischacker, 
supra;  Thurston  v.  Maddock,  supra,  and  cases  in  Indiana  and 
Wisconsin.)  My  own  conclusion  is,  that,  under  the  consti- 
tution and  laws  of  Nevada,  the  actual  homestead  of  every 
head  of  a  family,  of  less  value  than  five  thousand  dollars,  is 
protected  from  forced  sale;  that  there  is  nothing  in  such 
constitution  or  laws  restricting  the  benefit  of  exemption  to 
those  who  have  any  particular  kind  of  title;  that  any  inter- 
est the  claimant  may  have  in  the  dwelling-house  and  land 
constituting  his  actual  home  which  would  otherwise  be  sub- 
ject to  forced  sale,  is  by  the  laws  exempted  from  such  sale; 
and,  consequently,  that  under  such  circumstances  the  in- 
terest of  a  tenant  in  common  is  exempt. 

In  the  case  at  bar  the  respondent,  with  the  consent  of  his 
co-tenant,  Lamar,  has  been  occupying  the  dwelling-house 
and  land  claimed  as  his  homestead.  He  and  his  family  have 
no  other  home.  As  tenant  in  common  he  is  rightfully  in  pos- 
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session  so  long  as  be  does  not  exclude  his  co'-fcenant.  This 
home,  such  as  it  is>  and  subject  to  the  rights  of  the  co-ten- 
ant, is  exempt  from  forced  sale.  The  interest  of  Swearinger 
in  the  premises  did  not  pass  to  the  assignee  in  bankruptcy. 
The  interest  of  Lamar  did  pass,  thus  making  the  assignee 
a  tenant  in  common  of  the  whole  premises  to  the  extent  of 
an  undivided  one  half  iuterest.  Swearinger  and  the  assignee 
being  entitled  as  tenants  in  common  to  a  united  possession 
of  the  premises,  neither  can  exclude  the  other.  The  request 
or  consent  of  Lamar  to  the  occupation  of  the  premises 
claimed  did  not  amount  to  a  parol  partition  and  was  not  in- 
tended to  be  one.  Since  the  estate  of  a  tenant  in  common 
is  subject  to  the  same  dispositions  and  incidents  as  an  estate 
in  severalty,  the  assignee  can  sell  the  interest  of  Lamar  in 
the  whole  premises,  and  the  purchaser  will  be  entitled  to  a 
share  in  the  possession  with  Swearinger.  Doubtless  the  as- 
signee could,  if  such  course  is  advisable,  proceed  for  a  par- 
tition of  the  premises  either  in  this  court  or  the  courts  of 
the  state.  The  interest  of  Swearinger  in  the  premises  was 
not  purchased  with  partnership  funds,  and  is  not  partner- 
ship property,  if  that  fact  would  in  any  way  affect  the  result. 
A  decretal  order  will  be  entered  adjudging  the  assignee 
Smith  to  be  the  owner  of  an  undivided  one  half  interest  in 
the  premises  described  in  his  petition,  as  a  tenant  in  com- 
mon with  Swearinger,  and  directing  that  he  be  let  into  pos- 
session accordingly,  also  adjudging  the  interest  of  Swearin- 
ger to  be  exempt  as  a  homestead. 


In  re  Parker  and  Morris,  in  Bankruptcy. 

DisTBiCT  Court,  District  op  Oregon. 
January  12,  1878. 

1.  Team,  wh^n  Exempt.  ^A  bankrupt  is  not  entitled  to  a  wagon  and  team 
as  exempt  from  the  operation  of  the  bankrupt  act  under  section  14 
thereof,  and  section  279,  subdivision  3,  of  the  Or.  Civ.  Code,  unless  he 
personally  follows  some  trade,  occupation  or  profession,  to  the  carrying 
on  of  which  such  wagon  and  team  is  necessary;  nor  unless  he  habitually 
earns  his  living  by  such  trade,  occupation  or  profession. 
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2.  £x£MPno£f. — The  business  of  mere  buying  and  selling  or  directing  or  em- 
ploying the  labor  of  others,  is  not  a  trade,  occupation  or  profession 
within  the  statute;  the  statute  was  made  for  the  benefit  of  those  who 
live  by  their  own  labof  and  require  therefor  the  use  of  some  of  the  arti- 
cles enumerated  therein. 

3b  Exchange  of  Properi*y. — An  insolvent  person  exchanged  five  hundred 
dollars'  worth  of  wheat  for  a  wagon  and  team,  with  a  view  to  claiming 
the  latter  as  exempt  from  the  operation  of  the  bankrupt  act:  Held^  that 
under  sections  5129  and  5046  of  the  bankrupt  act,  the  transaction  was  void, 
and  the  title  to  the  wheat  vested  in  the  assignee:  StwbUf  that  the  assignee 
may  elect  to  take  the  wagon  and  team  as  the  pri6e  or  value  of  the  wheat, 
and  thereby  affirm  the  exchange. 

Before  Deady,  District  Judge. 

Exceptions  to  assignee's  report  setting  apart  property  to 
the  bankrupt. 

R.  S,  Strahan^  for  the  bankrupt. 
M.  W.  Fechheimei\  for  the  assignee. 

Deady,  J.  On  June  5,  1877,  Allen  Parker,  of  Albany, 
was  adjudged  a  bankrupt  upon  his  own  petition  filed  upon 
the  same  day. 

The  bankrupt  excepts  to  the  report  of  the  assignee  con- 
cerning property  set  apart  under  section  14  of  the  bankrupt 
act,  because  there  was  not  set  apart  to  him  a  certain  wagon, 
team  and  harness,  belonging  to  the  estate,  of  the  value  of 
five  hundred  dollars.  The  bankrupt  alleges  that  at  the  date 
of  the  adjudication  ''  he  was  engaged  in  the  business  of 
farming,  hauling  and  storing  grain  and  general  jobbing  and 
hauling  in  Linn  county,  *  *  *  and  tbat  by  said  busi- 
ness he  habitually  earned  bis  living;  and  that  a  wagon  and 
team  were  and  are  necessary  to  enable  him  to  carry  on  his 
said  occupations;"  that  at  the  date  aforesaid  he  "  owned  a 
wagon,  team  and  harness "  *  *  *  of  the  value  of  five 
hundred  dollars;  and  then  and  still  uses  the  same  in  his 
business  by  which  he  habitually  earned  and  now  earns  his 
living,  and  that  the  same  was  and  is  necessary  for  that  pur- 
pose. The  assignee  denies  that  the  bankrupt  at  the  date  of 
the  adjudication  was  engaged  in  any  business  other  than 
that  of  a  warehouseman  as  a  member  of  the  firm  of  Parker 
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&  Morris,  and  alleges  that  the  bankrupt  a  few  days  before 
filing  his  petition  in  bankruptcy,  and  with  the  intent  to 
commit  a  fraud  upon  the  bankrupt  act,  purchased  said 
wagon  and  team  with  the  design  of  claiming  it  as  exempt 
tinder  the  bankrupt  act. 

From  the  evidence  it  satisfactorily  appears  that  at  the 
time  of  the  adjudication  the  bankrupt  owned  a  farm  near 
Albany,  and  was  also  a  partner  in  a  wheat  warehouse  at 
that  place.  In  the  fall  of  1876  he  rented  the  farm,  and  from 
thenceforth  until  the  filing  of  his  petition  in  bankruptcy  his 
only  business  was  that  of  a  warehouseman.  In  March,  1877, 
the  bankrupt  was  aware  of  his  insolvency,  and  contemplated 
going  into  bankruptcy  unless  an  arrangement  could  be  made 
with  his  creditors.  About  May  1,  the  bankrupt,  under  ad- 
vice of  counsel,  purchased  the  property  in  question  from 
his  father-in-law  with  wheat  due  him  in  the  October  follow- 
ing, for  the  express  purpose  and  with  the  design  of  claiming 
the  same  as  exempt  from  the  operation  of  the  bankrupt  act. 
It  also  appears  that  after  the  purchase  of  the  team  it  was 
used  more  or  less  by  the  adult  son  of  the  bankrupt  in  team- 
ing about  Albany,  he  receiving  his  board  from  his  father 
and  allowing  him  two  dollars  per  day  of  the  proceeds,  which 
were  about  three  dollars,  for  the  use  of  the  same. 

Under  said  section  14  the  assignee  set  apart  to  the  bank- 
rupt about  three  hundred  dollars  worth  of  property;  and  it 
is  now  claimed  that  this  wagon  and  team  are  also  exempt 
under  the  provision  of  said  section,  which  excepts  from  the 
operation  of  the  act  all  property  exempt  from  execution  by 
the  law  of  this  state;  namely,  section  279,  sub.  3,  of  the 
Oregon  Civil  Code,  which,  among  other  things,  provides 
that  'Uhe  tools,  implements,  apparatus,  team,  vehicle, 
harness,  or  library  necessary  to  enable  any  person  to  carry 
on  the  trade,  occupation,  or  profession  by  which  such  per- 
son habitually  earns  his  living,  to  the  valueof  four  hundred 
dollars,"  shall  be  exempt  from  execution. 

In  any  view  of  the  matter  it  is  plain  that  all  this  prop- 
erty is  not  exempt  from  the  operation  of  the  act,  because  it 
is  of  the  value  of  five  hundred  dollars — one  hundred  dol- 
lars more  than  the  law  allows.      But  if  the  bankrupt  is 
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entitled  to  a  team,  harness  and  wagon  of  the  value  of  four 
hundred  dollars,  and  there  is  none  belonging  to  his  estate 
of  only  that  value,  I  suppose  so  much  of  this  as  does  not 
exceed  that  sum  may  be  set  apart  to  him.  Upon  these  facts 
does  it  appear  that  the  bankrupt,  at  or  shortly  before  the 
filing  of  his  petition  in  bankruptcy,  was  a  person  who  ha- 
bitually earned  his  living  at  an  occupation,  which  the 
possession  of  this  team  was  necessary  to  enable  him  to  *fol- 
low  or  *'  carry  on  ?"  In  an  able  argument,  citing  numerous 
authorities  on  the  subject  of  exemptions,  counsel  for  the 
bankrupt  maintains  that  he  was.  But  none  of  th^e  cases 
arose  under  a  statute  like  that  of  Oregon.  Under  this 
statute  the  person  claiming  the  exemption  must  habitually, 
not  occasionally,  now  and  then,  earn  his  living,  not  merely 
some  of  it,  by  some  trade,  occupation,  or  profession.  The 
word  business  is  not  in  the  statute.  In  this  respect  it  does 
not  appear  to  have  been  made  for  the  benefit  of  those  who 
do  not  live  by  their  own  labor,  and  therefore  do  not  require 
the  use  of  the  particular  articles  enumerated  therein.  The 
mere  business  of  buying  and  selling,  or  directing  or  em- 
ploying the  labor  of  others,  does  not  appear  to  be  within 
its  scope.  The  pursuit  must  be  one  which  in  some  way  in- 
volves the  personal  labor  and  skill  of  the  debtor,  and  the 
article  claimed  as  exempt  must  be  something  which  is 
necessary — suitable  and  convenient,  to  say  the  least — to 
enable  him  to  follow  and  carry  it  on. 

In  this  case  the  debtor's  occupation  was  that  of  a  ware- 
houseman. True,  he  also  owned  a  farm,  but  he  was  not 
engaged  in  farming  since  January  1,  1877;  and  it  is  quite 
doubtful  whether  he  had  followed  the  occupation  of  a  farmer 
for  the  three  years  in  which  he  had  been  engaged  in  the 
business  of  a  warehouseman.  Now,  while  a  warehouseman 
may  own  and  employ  teams  in  hauling  wheat  to  and  from 
his  warehouse,  or  otherwise,  it  is  not  necessary  for  him  to 
do  so  to  enable  him  to  carry  on  such  business.  The  busi- 
ness of  a  warehouseman  consists  in  receiving,  storing  and 
delivering  grain — not  in  teaming.  A  lawyer,  doctor  or 
minister  may  own  teams  and  employ  them,  but  that  fact 
does  not  of  itself  make  either  of  them  a  teamster,  or  a  per- 
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son  who  habitually  earns  his  living  as  a  teamster  and  by 
means  of  a  team.  Nor  do  I  think  the  business  of  a  ware- 
houseman is  a  "trade,  occupation,  or  profession  "  within 
the  meaning  of  the  statute,  so  as  to  entitle  a  person  en- 
gaged in  it  to  claim  any  tools,  implements,  or  other  things 
as  exempt  from  execution.  His  warehouse  and  grounds  are 
the  things  used  in  carrying  on  his  business,  and  they  are 
not  within  the  category  of  property  which  may  be  claimed 
as  exempt.  The  bankrupt  simply  owned  this  team,  and 
hired  it  to  his  adult  son,  who  gave  a  certain  share  of  his 
earnings  with  it  for  the  use  of  it.  He  did  not  thereby  be- 
come a  teamster,  although  the  profits  derived  from  such 
ownership  and  employment  may  have  been  applied  to  the 
support  of  his  family.  And  if  upon  the  evidence  it  should 
be  concluded  that  the  bankrupt,  instead  of  hiring  this  teum 
to  his  son,  hired  the  son  to  drive  the  team,  the  diflference 
would  not  change  the  legal  e£fect  of  the  transaction;  still 
the  bankrupt  would  not  be  a  teamster,  or  habitually  earn 
his  living  by  the  use  of  a  team. 

In  Brtisie  v.  Griffith^  34  Cal.,  a  case  in  its  leading 
features  like  this,  and  arising  under  a  statute  very  similar 
to  that  of  Oregon,  it  was  held  that  ''In  the  sense  of  the 
statute,  one  is  a  teamster  who  is  engaged,  with  his  own 
team  or  teams,  in  the  business  of  teaming;  that  is  to  say, 
in  the  business  of  hauling  freight  for  other  parties  for  a 
consideration,  by  which  he  habitually  supports  himself  and 
family,  if  he  has  one.  While  he  need  not,  perhaps,  drive 
his  team  in  person,  yet  he  must  be  personally  engaged  in 
the  business  of  teaming  habitually,  and  for  the  purpose  of 
making  a  living  by  that  business.  If  a  carpenter  or  other 
mechanic,  who  occupies  his  time  in  labor  at  his  trade,  pur- 
chases a  team  or  teams,  and  also  carries  on  the  business  of 
teaming  by  the  employment  of  others,  he  does  not  thereby 
become  a  teamster  in  the  sense  of  the  statute.  So  of  the 
miner,  farmer,  doctor,  and  minister."  I  do  not  think  the 
bankrupt  is  entitled  to  the  exemption  under  the  statute. 

It  is  also  claimed  by  the  assignee  that  the  purchase  of 
this  property  under  the  circumstances  was  a  fraud  upon  the 
bankrupt  act  (sec.  5129  E.  S.)  and  therefore  void;  citing 
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In  re  Wright,  8  B.  K.  430;  In  re  Boothvoyd,  14  B.  B.  230; 
In  re  Lammery  Id.  460.  There  is  no  doubt  but  that  the 
transaction  comes  within  the  prohibition  contained  in  said 
section.  At  the  time  of  the  purchase  the  bankrupt  was 
insolvent,  and  it  was  made  with  a  view  of  preventing  the 
wheat  exchanged  for  the  team  from  coming  to  his  assignee 
aud  to  prevent  the  same  from  being  distributed  under  the 
bankrupt  act.  By  exchanging  the  former  for  the  )atter, 
which  he  hoped  to  retain  as  exempt  from  the  operation  of 
the  act  he  intended  and  expected  to  prevent  five  hundred 
dollars  of  his  property  from  coming  to  his  assignee  in 
bankruptcy,  and  thereby  deprive  his  creditors  of  that 
amount  to  his  own  gain.  But  the  transaction  being  void 
because  contrary  to  section  5129  aforesaid,  it  would  follow 
that  no  title  or  interest  passed  by  it,  and  therefore  the 
wheat  remained  the  property  of  the  bankrupt  and  passed 
to  his  assignee,  as  provided  in  section  3046  of  the  B.  S., 
which  declares  that  "all  property  conveyed  by  the  bankrupt 
iD  fraud  of  his  creditors  "  shall  vest  in  the  assignee.  And 
it  may  be  that  the  assignee  may  affirm  the  exchange  by 
electing  to  take  the  property  received  by  the  bankrupt  in 
exchange  for  the  wheat,  as  the  price  or  value  thereof. 

The  exception  to  the  action  and  report  of  the  assignee  is 
overruled. 


The  Steamship  City  of  Panama. 

DiSTBICT   COUBT,  DISTRICT  OF  CaLJTOBNIA, 

Januabt  15, 1878. 

Collision— "Moderate  Speed." — When  a  steamer  was  being  navigated  at 
the  rate  of  at  least  eight  miles  an  hour,  in  a  dense  fog,  and  in  the  usual 
track  of  vessels  approaching  this  harbor,  from  ports  to  the  northward: 
Beld,  that  she  was  not  going  at  a  moderate  speed,  as  required  by  section 
4233,  Rule  21  of  the  U.  S.  R.  S. 

Before  Hoffman,  District  Judge. 

Milton  AndroSy  for  libellant. 

DcloB  Lake  and  H.  P,  McKoon,  for  claimant. 
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Hoffman,  J.  On  the  night  of  the  thirtieth  of  June,  1876, 
daring  a  dense  fog,  the  steamer  City  of  Panama  came  in 
collision  with  the  schooner  Bill  the  Butcher,  The  collision 
occurred  at  some  distance  from  the  shore,  but  in  the  usaal 
and  frequented  track  of  vessels  entering  this  harbor  from 
ports  to  the  northward.  No  fault  appears  to  be  attributable 
to  either  vessel  in  respect  to  lights,  lookouts,  sounding  the 
steam-whistle,  or  blowing  the  fog-horn.  The  only  question 
is,  whether  the  steamer  was  going  at  the  ''moderate  speed'* 
required  by  the  statute. 

In  the  very  numerous  cases  which  have  arisen  in  this 
country  and  in  England  with  regard  to  the  meaning  of  this 
term  it  has  been  uniformly  held  that  it  admits  of  90  precise 
definition.  What  under  some  circumstances  would  be  a 
moderate  speed  would  under  others  be  considered  excessive. 
Mr.  J.  Lowell  observes  that  the  decisions  only  prove  that 
there  is  scarcely  any  rate  of  speed  that  has  not  been  held 
to  be  too  great  upon  some  state  of  'facts.  {Ihe  Blackstone,  1 
Low.  Dec,  p.  488.)  The  general  rule  seems  to  be  that 
steamers,  in  a  fog,  must  go  at  such  a  rate  of  speed  as  will 
enable  them  to  avoid  a  collision  by  slowing,  stopping,  or 
reversing,  within  the  distance  at  which,  under  the  particular 
circumstances  of  each  case,  an  approaching  vessel  can  be 
discovered. 

In  the  case  of  The  Europa  (1  Pritch.  Adm.  Dig.  187)  the 
Privy  Council  is  reported  to  have  decided  that  if  the  steamer 
was  navigated  at  a  rate  which  made  it  impossible  for  her 
to  avoid  collision  with  a  ship,,  ''discovering  it  only  at  the 
distance  at  which  alone  it  could  be  discovered,  that  it  fol- 
lowed as  an  inevitable  consequence  that  she  was  going  at  a 
rate  of  speed  at  which  it  was  not  lawful  for  her  to  navigate." 
"This,"  as  Mr.  J.  Lowell  remarks,  "makes  the  fact  of  col- 
lision the  conclusive  test  of  negligence  in  all  cases  in  which 
the  sailing  vessel  is  in  no  fault,"  to  which  may  be  added 
the  qualification  "where  some  overruling  necessity  does 
not  deprive  the  steamer  of  liberty  of  action."  The  dili- 
gence of  counsel  has  collected  a  long  list  of  cases  in  which 
the  general  rule  above  laid  down  is  applied,  under  a  great 
variety  of  circumstances,    to  steamers  going  at  rates  of 
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speed,  in  some  instances,  far  less  than  that  (eiglit  miles  per 
hour)  at  which  the  City  of  Panama  was  navigated.* 

The  cases  also  disclose  the  inflexibility  with  which  the 
conrtH  of  this  country  and  of  England  reject  the  various 
and  sometimes  plausible  excuses  set  up  by  steamers  for 
what  is  in  fact  a  violation  of  the  law.  Some  of  these  are : 
That  in  inland  navigation  it  is  necessary  to  maintain,  in  a 
fog,  the  usual  rate  of  speed,  in  order  that  the  vessel's  posi- 
tion may  be  known;  that  by  running  rapidly  through  a  fog 
the  vessel  is  sooner  out  of  it,  and  thus  the  danger  of  col- 
lision is  diminished;  that  the  vessel  was  under  contract 
with  the  government,  or  was  can-ying  the  mails;  that  in 
Atlantic  voyages,  to  diminish  the  speed  would  paralyze 
mercantile  transactions  and  interfere  with  business  and 
trad'e;  that  a  vessel  is  more  easily  and  quickly  checked  if 
going  at  a  considerable  speed  and  with  a  high  pressure  of 
steam  than  if  going  at  a  slower  rate  and  with  low  pressure  of 
steam,  and  therefore  that  a  high  speed  conduces  to  safety. 
To  all  these  excuses  it  is  answered  that  the  law  requires 
steamers  to  go  in  a  fog  at  a  moderate  speed,  and  it  is  not 
for  their  managers  to  violate  or  for  the  courts  to  disregard 
the  provisions  of  the  law. 

In  the  ease  at  bar  the  steamer's  rate  of  speed  was  at  least 
eight  miles  an  hour.  A  very  dense  fog  prevailed.  The 
schooner  was  not  discovered  until  about  half  a  minute  be- 
fore the  collision.  At  the  steamer's  rate  of  speed  a  collis- 
ion was  then  inevitable.  The  evidence  shows  that  at  a 
speed  of  eight  miles  an  hour  she  would  go  about  four  times 
her  length  if  shut  oflf  and  reversed.  This  would  be  more 
than  three  times  the  distance  between  the  vessels  when  the 
schooner  was  discovered.  The  steamer's  course  lay  on  the 
track  of  vessels  entering  the  harbor  from  the  north,  and 

•Tlu  Pemu^lvatria,  4Beiied.  257;  8.  G.  19  Wall.  125;  The  Westphalia,  4  Bened.  404-5 
The  Guatemala,  7  Id.  62] ;  The  Hansa,  6  Id.  501;  The  D.  S.  Gregory,  2  Id.  166;  The  Fran- 
eonta,  4  Id.  181;  The  Western  Metropolis,!  Bitichi.  214;  The  Colorado,  1  Brown,  393-400; 
The  Magna  Charta,  4  Mar.  L.  Oanea,  153;  Dolner  y.  The  Steamer  Monlicello,  1  Holmes,  7; 
The  Java,  6  Bened.  245;  Jane  y.  The  Great  Eastern,  Holt,  167,  180;  The  Pennsylvania,  3 
Mar.  Law.  Gases.  477;  The  Virgil,  2  Wm.  Bob.  202;  Macready  et  at.  y.  Goldsmith  et  at.,  18 
How.  91;  The  Batavia,  1  Spinkes,  378;  The  James  Adger,  8  Blatchf.  616;  T he  ,Blackslone, 
1  Lowell,  485;  Boger$  el  al.  y.  The  Steamer  St.  Charles  el  al.,  19  How.  108;  The  Evaropa,  1 
Prltcb.  Ad.  Dig.  186-187:  Sees.  660-551. 
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this  was  made  known  to  her  not  only  by  the  usual  course  of 
trade  but  by  the  fog-horns  which  she  heard  at  intervals 
during  the  night.  The  quartermaster  testifies  that  he 
heard  a  fog-horn  about  six  or  eight  seconds  before  the  col- 
lision. This  witness,  who  was  called  by  the  claimant,  states 
.  the  speed  of  the  steamer  to  have  been  eight  or  nine  miles 
per  hour,  and  that  at  the  time  of  the  collision  the  vessel 
had  gone  off  only  about  a  point  and  a  half,  notwithstanding 
that  her  helm  was  put  hard  a-starboard  the  moment  the 
schooner  was  discovered.  I  think  there  can  be  no  doubt, 
under  these  circumstances,  that  the  steamer  was  going  at 
too  great  a  speed,  or  else  that  her  lookouts  were  inefficient. 
Decree  for  the  libellants  and  reference  to  the  commis- 
sioner to  ascertain  and  report  damages. 


In  re  Henry  Mauer. 

District  Court,  District  of  Nevada. 
January  17,  1878. 

The  Petition  and  Schedules  may  be  verified  before  the  attorney  of  the 
debtor,  he  being  a  notary  public. 

fl 

Before  Hillter,  District  Judge. 

In  this  matter  the  debtor  verified  his  petition  and  sched- 
ules before  his  attorney  who  was  a  notary  public.  The 
register  deeming  such  verification  irregular,  certified  the 
question  for  decision. 

E,  B.  St07ieJiill,  for  the  debtor. 
No  one  in  opposition. 

HiLLYER,  J.  The  rule  that  affidavits  taken  before  the 
attorney  in  a  cause  cannot  be  read  is  an  old  rule  of  practice 
in  the  courts  of  kings'  bench  and  exchequer  in  England.  It 
is  a  technical  rule  and  is  limited  in  actions  at  law  to  the 
attorney  on  the  record,  and  in  equity  cases  to  the  solicitor. 
(People  V.  Spaulding,  2  Paige,  326.)     It  does  not  apply  to 
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an  affidavit  taken  before  counsel  in  the  suit  {Willard  v. 
Jndd,  15  Johns.  531),  nor  to  a  solicitor  ivho  was  not  named 
on  the  record  though  a  partner  of  the  solicitors  of  record. 
{HoUenback  v.  JVhitaket^  17  Johns.  2.)  The  rule  ought  not 
to  be  extended  to  cases  where  the  notary  is  called  upon  to 
do  a  merely  ministerial  act  in  which  no  exercise  of  judg- 
ment or  discretion  is  required,  such  as  swearing  a  party  to 
the  truth  of  a  bill,  or  petition,  or  answer.  {McLan^en  v. 
Chai-ivier,  5  Paige,  530.)  Although  the  attorney  is  the  legal 
adviser  of  the  deponent  the  affidavit  may  be  read  if  he  is 
not  attorney  on  the  record.  {Williams  v.  Hockin,  8  Taun. 
435.)  The  rule  is  further  limited  to  affidavits  taken  in  a 
cause  pending.  It  does  not  extend  to  those  taken  prepara- 
tory to  the  beginning  of  one.  (Vary  v.  Godfrey,  6  Cow. 
587.)  Affidavits  to  hold  to  bail  taken  before  the  cause  was 
commenced  were  held  sufficient  in  Hoivard  v.  Nolder  (Barnes* 
Notes,  60),  and  it  has  always  been  the  practice  in  the 
English  courts  to  permit  affidavits  of  service  of  process  to 
be  sworn  to  before  the  attorney  in  the  cause,  and  also  proof 
of  service  of  the  declaration  in  ejectment.  {Doe  dem. 
Coopef'  V.  Hose,  2  T.  &  J.  284;  Stephens'  Nisi  Prius,  1440.) 

The  affidavits  in  this  matter  were  not  taken  in  a  cause 
pending,  and  hence  are  not  to  be  rejected,  as  the  au- 
thorities show.  The  petition,  schedules  and  inventory 
must  all  be  made  out  and  verified  before  being  filed  and  be- 
fore any  bankruptcy  proceeding  is  begun.  I  am  not  dis- 
posed to  extend  the  rule  beyond  the  cases  cited.  There  is 
no  reason  to  suspect  the  least  improper  influence  over  the 
affiant,  or  to  doubt  that  if  these  verifications  were  held  bad 
for  the  reason  assigned  the  debtor  would  swear  to  the  same 
thing  immediately  before  some  other  officer. 

The  clerk  will  certify  this  decision  to  the  register. 
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United  States  v,  Levi  W.  Nelson. 

District  Court,  District  op  Oregon. 
January  25,  1878. 

1.  TiMB£R  ON  Public  Lands. — The  enactment  of  the  pre-emption,  home- 

stead and  mining  laws  hy  congress  has  modified  the  operation  of  the  act 
of  March  2,  1831  (sec.  2461,  R.  S.)f  prohibiting  absolutely  the  cutting  or 
removal  of  timber  on  the  public  lands,  so  that  persons  occupying  por- 
tions of  such  lands  under  such  laws  may,  before  becoming  the  owners 
thereof,  cut  and  use  the  timber  thereon  so  far  as  the  same  may  be  neces- 
sary to  accomplish  the  purpose  for  which  the  land  is  occupied. 

2.  Mining  Ground.  —A  person  occupying  a  portion  of  the  public  land  as 

mining  ground  under  the  mining  law  of  the  United  Statea  is  not  bound 
to  purchase  the  same,  but  until  he  does  so,  he  has  a  mere  license  to  work 
the  ground  for  the  precious  metals  therein,  and  has  no  right  to  cut  or  use 
any  timber  growing  or  found  thereon,  except  as  the  same  may  be  neces- 
sary  to  enable  him  to  mine  the  same  conveniently. 

3.  Same. — The  defendant  occupied  seventy  acres  of  public  land  as  mining 

ground  and  cut  timber  from  four  acres  thereof  in  advance  of  his  min- 
ing operations,  and  disposed  of  the  same  for  his  own  benefit,  assigning 
as  a  reason  therefor,  that  by  cutting  the  timber  in  advance  of  the 
mining  operations  the  stumps  would  rot  and  therefore  be  more  easily  re- 
moved: Held,  that  this  cutting  was  not  necessary  to  the  mining  opera- 
tion and  therefore  unlawful. 

Before  Deady,  District  Jadge. 

Information  for  cutting  timl3er  on  the  public  land  in  vio- 
lation of  section  2461  of  the  B.  S. 

liufus  Mallory,  for  the  plaintiflf. 

X.  0.  Stearins,  for  the  defendant. 

Deady,  J.  On  November  24,  1877,  an  information  was 
filed  in  this  court  by  the  district  attorney  against  Levi  W. 
Nelson,  charging  him  with  cutting  and  removing  from  the 
lands  of  the  United  States,  to  wit,  a  certain  described  por- 
tion of  township  9  south,  range  39  east,  in  the  district  of 
Oregon,  five  hundred  pine  trees,  of  the  value  of  one  hun- 
dred and  twenty-five  dollars,  for  his  own  private  advantage 
and  profit,  contrary  to  section  2461  of  the  E.  S.  The  de- 
fendant pleaded  ''not  guilty;"  and  the  case  was  submitted 
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to  the  court  for  judgment  upon  an  agreed  case,  that  was 
stipulated  and  agreed  should  be  deemed  and  taken  as  a 
special  vei"dict. 

The  special  Terdict  substantially  finds :  1.  That  between 
January  1,  1875,  and  November  1,  1877,  the  defendant  cut 
,  and  removed  timber,  as  alleged,  but  that  tl^ere  were  only 
one  hundred  and  fifty  of  the  trees  of  the  value  of  twenty- 
five  cents  each;  2.  That  in  1870  the  defendant  took  up  and 
claimed  the  premises,  containing  about  seventy  acres,  for 
the  purpose  of  placer  mining,  and  in  August,  1872,  caused 
the  same  to  be  duly  surveyed  and  platted  as  a  placer  mining 
claim;  3.  That  in  1873  the  defendant  made  due  proof  of  the 
performance  of  the  conditions  necessary  to  entitle  him  to  a 
patent  from  the  United  States  for  the  premises,  except  the 
payment  of  the  price  fixed  by  law  therefor,  which  has  never 
been  paid,  and  that  said  premises  are  not  within  any  or- 
ganised mining  district;  4.  That  said  premises  are  '' placer 
mining  ground;''  and  it  is  necessary,  to  successfully  mine 
the  same,  to  remove  the  trees  standing  thereon,  and  ''  that 
it  is  better  for  the  purpose  of  such  mining  that  the  timber 
be  removed  so  far  in  advance  of  the  work  as  to  give  oppor- 
tunity for  stumps  to  rot  and  so  be  more  easily  disposed  of;" 
6.  That  between  1870  and  1877,  the  defendant,  for  the  pur- 
pose of  working  the  premises  as  a  mining  claim,  con- 
structed buildings,  flumes  and  ditches  thereon  to  the  value 
of  two  thousand  five  hundred  dollars;  and  has  worked  said 
ground  continuously  during  the  mining  season  of  each  year 
by  employing  from  fifteen  to  twenty  miners  during  such 
period;  6.  That  it  is  the  business  of  the  defendant  to  work 
such  mining  ground  during  the  mining  season,  and  he  ex- 
pects to  continue  the  same  permanently;  7.  That  about  one 
third  of  an  acre  of  said  ground  is  worked  over  each  year, 
and  that  said  one  hundred  and  fifty  trees  were  taken  from 
about  four  acres  of  the  same. 

Neither  the  information  nor  the  special  verdict  state  ac- 
cording to  what  meridian  the  township  containing  the  locus, 
is  niue  south  and  thirty-nine  east.  But  as  there  is  but  one 
meridian  in  this  judicial  district,  the  Wallamet,  it  must  be 
construed  as  referring  to  that.  This  locates  the  premises  in 
Buker  county,  Oregon. 
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Section  2461,  supra,  npoD  which  this  information  is 
founded,  is  section  1  of  the  act  of  March  2,  1831.  It  pro- 
hibits absolutely  the  cutting  or  removal  of  any  timber  from 
the  public  lands  for  any  purpose  **  other  than  the  use  of  the 
nayy  of  the  United  States,"  under  a  penalty  of  not  less  than 
three  times  th^  value  of  the  timber,  and  imprisonment  not 
exceeding  twelve  months* 

The  pre-emption,  homestead  and  mining  laws  of  subse- 
quent date  which  confer  the  right  of  occupation  of  limited 
quantities  of  the  public  lands  upon  settlers  and  miners  for 
agricultural  and  mining  purposes,  and  with  a  view  of  en- 
abling them  to  obtain  patents  therefor,  are  laws  upon  the 
same  subject — in  paHmcUeria — with  the  timber  act  of  1831, 
and  must  be  construed  with  it.  It  is  not  to  be  supposed 
that  congress  authorized  the  occupation  of  the  public  lands 
by  the  laws  aforesaid  for  the  purposes  of  agriculture  and 
mining,  without  intending  to  so  modify  the  operation  of 
the  timber  act  as  to  permit  the  occupants  thereunder  to  cut 
and  use  the  timber  upon  their  respective  claims  so  far  as 
the  same  is  necessary  for  the  purpose  for  which  they  are 
occupied.  By  the  enactment  of  these  laws,  the  timber  act 
is  so  far  repealed.  Such  has  been  the  ruling  of  this 
court  in  giving  instruction  to  juries  in  several  unreported 
cases. 

In  Ihe  United  Stales  v.  Ihomas McEiitee,  23  In.  Rev.  Rec. 
368,  the  defendant  was  sued  in  the  district  court  for  Minne- 
sota, to  recover  the  value  of  timber  cut  by  him  on  the  pub- 
lic lands.  The  defendant  justified  the  cutting  upon  the 
ground  that  he  occupied  the  premises  under  the  homestead 
act  of  1862.  The  court,  Nelson,  J.,  instructed  the  jury 
that  ''Everything  necessary  for  the  cultivation  of  the  land 
and  manifesting  an  intention  to  make  permanent  occupancy 
and  bona  fidt  settlement,  is  legitimate  and  proper  to  be  done. 
The  land  can  be  cleared  and  timber  sold,  if  cut  down  for 
the  purpose  of  cultivation;  but  if  sale  and  traffic  is  the 
only  reason  for  severing  the  timber,  and  it  is  not  done  with 
a  view  of  improving  the  land,  the  intentions  of  the  law- 
giver are  subverted."  The  jury  found  a  verdict  for  the 
United  States. 
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Section  2319  of  the  B.  S.  (section  1  of  the  act  of  May 
10^  1872),  declares  that  ''All  -valuable  mineral  deposits  in 
lands  belonging  to  the  United  States,  both  surveyed  and 
nnsurveyed,  are  hereby  declared  to  be  free  and  open  to  ex- 
ploration and  purchase,  and  the  lands  in  which  they  are 
foand  to  occupation  and  purchase  by  citizens  of  the  United 
States,"  under  certain  regulations  as  to  quantity  and  work 
thereon  during  the  period  between  selection  and  purchase. 
Among  the  conditions  upon  the  keeping  of  which  this  right 
of  occupation  rests,  is  the  performance  of  a  certain  amount 
of  labor  upon  the  premises  annually.  If  the  claim  is  a  vein 
or  lode,  the  occupant  may  purchase  the  same  upon  proof  of 
the  performance  of  the  conditions  precedent  by  paying 
therefor  at  the  rate  of  five  dollars  per  acre,  or  if,  as  in  this 
case,  it  be  a  ''placer,"  at  the  rate  of  two  dollars  and  fifty 
cents  per  acre.  (Title  22,  c.  6,  B.  S.)  It  is  manifest 
from  the  reading  of  the  whole  of  this  chapter  of  the  B.  S., 
that  in  contemplation  of  the  law  this  right  or  privilege  of 
exploration  and  occupation  is  only  given  as  preliminary  to 
a  purchase  by  the  occupant,  and  that  if  it  shall  be  ascer- 
tained that  the  location  contains  "valuable  mineral  de- 
posits," he  will  proceed  without  unnecessary  delay  to  obtain 
a  patent  from  the  United  States  therefor,  by  making  proof 
of  the  location  and  labor  thereon  and  the  payment  of  the 
purchase  price  therefor.  But,  as  was  held  in  Chapman  v. 
Toy  Long,  4  Saw.  28,  there  is  no  specific  provision  of  the 
law,  compelling  the  occupant  to  purchase,  and  he  may  con- 
tinue to  hold  the  claim  by  occupation  and  labor,  so  long  as 
he  desires,  and  then  abandon  it. 

The  defendant  in  this  case  occupies  the  premises  under 
this  law,  and  claims  the  right  to  cut  and  remove  the  timber 
therefrom  as  incidental  to  and  in  aid  of  his  right  to  mine 
thereon.  But  he  is  not  the  owner  of  the  laud  until  he  pays 
for  it,  and  obtains  the  United  States  patent.  It  is  a  part 
of  the  public  domain.  In  the  meantime  the  defendant  is  oc- 
cupying it  under  a  mere  license  from  the  government,  which 
may  be  revoked  at  any  time  by  the  repeal  of  the  act  giv- 
ing it. 
.  The  defendant,  however,  is  not  to  be  considered  in  de- 
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fault  for  not  having  paid  for  the.  land.  His  license  under 
the  statute  to  occupy  and  to  work  it  as  mining  ground  is 
sufficient  for  that  purpose  until  withdrawn  by  congress, 
without  purchasing  it.  But  in  considering  the  question 
whether  this  land  is  occupied  by  the  defendant  solely  as 
mineral  land  or  in  whole  or  in  part  for  its  timber;  and 
whether  the  trees  in  question  have  been  cut  and  remoyed 
only  as  a  necessary  and  convenient  means  of  working  the 
ground  as  a  placer  mine,  and  not  otherwise,  the  fact  that 
he  has  occupied  it  under  the  act  of  1872,  for  nearly  six 
years,  as  land  containing  'Valuable  mineral  deposits," 
without  availing  himself  of  his  right  to  purchase  it  at  the 
mere  nominal  price  of  two  dollars  and  fifty  cents  per  acre 
cannot  be  overlooked.  If  the  land  or  the  greater  portion 
of  it  is  of  little  or  no  value  as  mining  ground  but  valuable 
for  its  timber,  the  defendant  might  occupy  it  for  a  few 
years  until  he  had  stripped  the  tract  of  its  timber,  and  worked 
out  the  few  acres  that  really  contained  valuable  deposits, 
and  then  abandon  it  to  the  government.  In  the  region 
where  this  land  is  situated  timber  is  very  scarce  and  valu- 
able. The  temptation  to  locate  one  hundred  and  sixty 
acres  of  timber  land  as  mining  ground,  and  by  putting  a 
few  dollars'  worth  of  labor  upon  it  annually,  be  thereby 
enabled  to  dispose  of  the  timber  upon  it  at  from  fifty  to 
one  hundred  dollars  an  acre,  is  very  great,  and  if  the  de- 
fendant's construction  of  the  law  is  to  obtain  there  is 
nothing  to  prevent  its  being  done.  No  proof  is  required 
as  to  the  amount  of  mineral  deposit  in  the  laud;  and  the 
only  security  against  the  law  being  used  as  a  cover  to  strip 
the  public  lands  of  their  valuable  timber  is  to  limit  the 
right  of  the  locator  of  a  mining  claim  to  the  use  of  such 
timber  thereon  as  is  necessary  to  the  actual  working  of 
such  claim. 

Apply  these  suggestions  to  this  'case.  The  defendant 
has  located  seventy  acres  of  land  under  the  mining  law,  and 
occupied  it  as  a  mining  claim  for  several  years.  During 
this  time  he  has  worked  over  two  or  three  acres  of  the 
ground,  and  cut  timber  off  of  four  other  acres,  and  disposed 
of  it  for  his  private  benefit — probably  sold  it  for  firewood. 
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It  is  admitted  that  the  defendant  bas  a  right  to  cat  down 
or  destroy  the  trees  so  fast  as  the  earth  in  which  they  stand 
is  dag  or  washed  away  in  the  process  of  mining;  and  it  may 
also  be  admitted  that  sach  timber  may  be  used  or  disposed 
of  by  the  locator  in  any  way  that  is  most  profitable  to  him- 
self rather  than  to  let  it  remain  on  the  ground  to  decay. 
Bat  whether  the  cutting  of  the  timber  is  merely  incidental 
to  a  bona  fide  mining  operation,  or  the  mining  operation  is 
a  mere  pretext  for  appropriating  and  disposing  of  the  tim- 
ber is  a  question  of  fact  to  be  determined  in  each  case  by 
its  own  circumstances. 

But  when  a  party  goes  beyond  this,  and  removes  and 
disposes  of  acres  of  timber  in  advance  of  his  mining  opera- 
tions for  no  better  reason  than  that  ''it  is  better'*  for  the 
purpose  of  mining  to  remove  the  timber  "so  far  in  advance 
of  the  work  as  to  give  opportunity  for  the  stumps  to  rot " 
before  the  bank  on  which  they  stand  is  sluioed'or  dug  down, 
in  my  judgment,  he  is  speculating  in  United  States  timber 
rather  than  mining  for  the  precious  metals.  If  the  law 
were  construed  so  as  to  permit  four  acres  of  timber  to  be 
removed  to  give  the  stumps  time  to  rot  before  mining 
operations  were  commenced,  that  from  ten,  fifty,  or  one 
hundred  acres  might  be  removed  for  the  same  reason. 
The  removal  of  timber  from  a  mining  claim  to  be  justifiable 
should  proceed  pari  passu,  with  the  operation  of  mining. 
Whoever  wants  to  go  further  or  faster  than  this,  and  for 
any  reason  appropriate  the  timber  to  his  own  use  in  ad- 
vance of  his  mining  operations,  can  only  do  so  safely  by 
paying  the  purchase-price  of  the  land,  and  becoming  the 
owner  thereof. 

There  must  be  judgment  for  the  plaintiff  on  the  verdict. 
In  arriving  at  this  conclusion  it  is  not  necessary  to  impute 
to  the  defendant  a  conscious  purpose  to  practice  any  of  the 
devices  which  it  has  been  shown  his  construction  of  the  law 
would  permit.  They  have  only  been  suggested  to  show  that 
the  consequences  of  such  a  construction  would  be  a  mate- 
rial perversion  and  abuse  of  the  law,  and  therefore  it  ought 
not  to  prevail.  The  defendant  may  have  been  honestly  mis- 
taken as  to  his  rights,  or  he  may  have  become  so  accus- 
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tomed  to  the  violation  of  the  law  with  the  apparent  consent 
of  the  government,  that  he  regarded  it  as  of  no  effect. 

Since  the  settlement  of  this  coast  the  law  has  been  en- 
forced by  fits  and  starts,  most  oftenlj  against  the  "small* 
fry."  The  executive  department,  in  case  of  the  large  oper- 
ations at  least,  has  nsnally  nullified  the  action  of  the  courts 
by  arbitrary  pardons,  or  ignored  the  law  by  compromising 
in  advance  with  the  trespassers  in  consideration  of  a  trifling 
compensation,  called  "stumpage."  In  1864,  a  party  who 
had  openly  taken  hundreds  of  thousands  of  dollars  worth  of 
a  rare  and  most  valuable  cedar  timber  from  the  public  lands 
near  Port  Orford,  and  manufactured  and  sold  the  same  in 
the  San  Francisco  market,  was  found  guilty  in  this  court  of 
violating  the  statute  and  fined  the  comparatively  small  sum  of 
eighteen  thousand  seven  hundred  dollars — the  smallest  fine 
the  law  allowed.  Shortly  after,  the  executive  department 
without  consulting  the  district  attorney,  or  having  any  in- 
formation concerning  the  merits  of  the  case  except  the  ex 
parte  and  interested  statements  of  the  defendant,  granted 
him  a  full  and  unconditional  pardon. 

Under  these  circiimstances  I  do  not  deem  it  expedient  to 
punish  the  defendant  further  than  the  law  requires.  The 
government  by  its  indifference  and  neglect  to  enforce  the 
law  has  encouraged  its  violation. 

The  defendant  will  be  sentenced  to  pay  a  fine  equal  to 
triple  the  value  of  the  timber  cut  and  removed — seventy- 
five  dollars. 


John  Lloyd,  Assignee  of  Peter  Gardiner,  v. 

Hoo  Sue  et  al. 

District  Court,  District  op  Galifobnia. 
February  7,  1878. 

1.  Assignee  in  Bankruptcy — Rioht  to  Redeem. — An  assignee  in  bank- 
raptcy  is  not  merely  the  succeasor  in  interest  of  the  bankrupt.  He 
stands  in  the  position  of  a  judgment-creditor,  and  as  such  may  redeem 
property  of  the  bankrupt  sold  on  execution,  M'ithont  discharging  the 
claim  of  the  judgmeiit-cre<litor  who  has  purchased  at  the  sale,  for  the 
unsatisfied  balance  of  his  judgment. 
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Before  Hoffman,  District  Judge. 

Fifield  dk  Bishop,  for  complainant. 

E.  D.  Satoyer  and  Hepburn  Wilkim,  for  defendants. 

Hoffman,  J.     On  the day  of  November,  1876,  the 

defendant,  Hoo  Sue,  obtained  in  the  twenty-second  judicial 
district  court  of  this  state  a  decree  of  foreclosure  of  a  certain 
mortgage  theretofore  made  to  him  by  the  bankrupt.  Under 
this  decree  the  mortgaged  premises  were  sold,  and  Hoo  Sue 
became  the  purchaser  at  a  price  less  than  the  amount  due 
on  the  mortgage.  A  judgment  for  the  deficiency  was  duly 
docketed  on  or  about  the  fifteenth  day  of  January,  1877. 
On  the  fifteenth  day  of  February,  1877,  a  petition  in  bank- 
ruptcy was  filed  against  Gardiner,  and  on  the  twentieth  of 
February  he  was  adjudged  a  bankrupt,  and  on  the  twelfth 
of  April,  1877,  the  complainant  was  duly  appointed  assignee 
and  received  an  assignment  from  the  register. 

On  the  third  day  of  July,  1877,  the  assignee  paid  to  the 
sheriff  the  sum  of  one  thousand  six  hundred  dollars  and 
eighteen  cents,  being  the  aggregate  of  the  amounts  bid  by 
Hoo  Sue  on  certain  parcels  of  the  mortgaged  land  bought 
by  him  and  which  the  assignee  desired  to  redeem,  together 
with  the  interest  thereon  as  required  by  the  laws  of  this 
state,  and  all  taxes  and  assessments  paid  thereon  by  Hoo 
Sue  and  interest  thereon.  The  bill  charges  that  Hoo  Sue 
has  received  the  redemption  money,  but  that  he  is  proceed- 
ing to  sell  the  same  premises  to  satisfy  the  judgment  docketed 
for  the  deficiency.  An  injunction  is  therefore  asked  to  re- 
strain the  defendant  from  proceeding  with  the  sale,  and  for 
such  other  relief  as  to  the  court  m<iy  seem  meet.  By  the 
redemption  laws  of  this  state  the  persons  entitled  to  redeem 
real  estate  sold  on  execution  are  divided  into  two  classes : 
1.  The  judgment-debtor  or  his  successor  in  interest;  2. 
Creditors  having  a  lien  by  judgment  or  mortgage  on  the 
property  sold  or  some  share  or  part  thereof,  subsequent 
to  that  on  which  the  property  was  sold.  The  latter  are 
termed  **redemptiouers."     (Code  of  Civ.  Pro.  sec.  701.)    If 
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the  property  be  redeemed  by  the  judgment-debtor  "the 
effect  of  the  sale  is  terminated  and  he  is  restored  to  his  es- 
tate." (Sec.  703.)  If  a  "  redemptioner "  redeems  he  is 
obliged  to  pay  in  addition  to  the  amount  bid  by  the  pur- 
chaser, interest,  taxes,  etc.,  the  amount  of  "any  prior  lien 
held  by  the  purchaser  other  than  the  judgment  on  which 
the  purchase  was  made."  If  no  other  redemption  be  made 
he  or  his  assignee  is  entitled  to  the  sheriff's  deed. 

From  these  provisions,  it  results  that  if  the  judgment- 
debtor  redeems,  he  holds  the  property  as  if  no  sale  had 
been  made,  and  subject  to  all  valid  liens  upon  it.  If  the 
property  be  redeemed  by  a  **  redemption er,"  he  succeeds 
to  the  rights  of  the  purchaser  at  the  sale,  and  holds  the 
property  divested  of  the  lien  of  the  judgment  on  which  it 
was  sold.  This  statute  is  not  explicit  as  to  the  effect  of  a 
redemption  by  "  the  successor  in  interest"  of  the  judgment- 
debtor. 

If  the  lien  of  the  original  judgment  for  the  unsatisfied 
balance  be  considered  as  subsisting  until  a  redemption  is 
made  by  a  redemptioner,  or  the  purchaser's  right  to  a  con- 
veyance becomes  absolute,  the  grantee  or  successor  in  in- 
terest of  the  debtor  would  take  the  property,  subject  to  that 
lien.  This  view  finds  some  support  in  the  fact  that  the 
statute  does  not  require  the  sheriff's  deed  to  be  made  to  the 
successor  in  interest  of  the  debtor  who  has  redeemed,  but 
only  to  the  last  "redemptioner." 

If,  on  the  other  hand,  it  be  considered  that  the  lien  of 
the  judgment  on  the  property  sold  is  extinguished  by  the 
sale,  and  only  re-attaches  on  a  redemption  by  the  judg- 
ment-debtor, because  by  such  redemption  "  the  effect  of 
the  sale  is  terminated,  and  he  is  restored  to  his  estate,"  as 
if  no  sale  had  been  made,  then  a  conveyance  by  him  before 
redemption  will  pass  the  title,  divested  of  the  lien,  for  the 
unsatisfied  balance  of  the  judgment.  (See  Van  Dyke  v. 
Herman,  3  Cal.  296;  KniglU  v.  Fair,  9  Id.  117;  McMillan 
V.  Richards,  9  Id.  413;  Sltarp  v.  Miller,  47  Id.  82.) 

I  do  not  deem  it  necessary  to  decide  this  point,  which 
may  be  open  to  much  controversy,  for  I  consider  that  the 
assignee   in   bankruptcy   occupies  a    position    essentially 
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different  from  that  of  the  grantee  or  successor  in  interest  of 
the  judgment-debtor. 

A  proceeding  in  bankruptcy  has  been  described  as  an  at- 
tachment levied  upon  all  the  property  of  the  debtor  for  the 
equal  benefit  of  all  the  creditors.     An  adjudication  estab- 
lishes the  fact  that  the  bankrupt  is  indebted,  and  the  proof 
and  allowance  of  the  claims  of  the  creditors  operate  as  a 
judgment  in  their  favor,  against  the  assets  in  the  hands  of 
the  assignee,  in  the  same  way  as  by  the  law  of  this  state 
the  allowance  by  the  administrator  and  probate  judge  of 
claims  against  an  estate  have  the  force  and  effect  of  a  judg- 
ment.    (6  Cal.  412;  Id.  166.)     The  assignee  represents  not 
merely  the  bankrupt  as  his  successor  in  interest,  but  also 
the  rights  of  the  creditors  who  are  by  the  act  forbidden  to 
prosecute  to  judgment  their  demands.     Thus  transactions 
which  are  by  law  declared  void  or  fraudulent  as  against 
creditors  may  be  impeached  by  the  assignee,  although  as 
against  the  bankrupt  they  would  be  valid.     (Hyde  v.  Ed^ 
mondson,  2  Saw.  B.  205.)     And  yet,  to  enable  a  creditor  to 
impeach  such  a  conveyance  in  the  ordinary  tribunals  he 
must  establish  his  status  as  such  by  obtaining  a  judgment. 
So  in  Miller  v.  Jones^  15  N.  B.  R.  158,  it  was  held  that 
''the  assignee  in  bankruptcy  stands  in  the  position  of  judg- 
ment-creditors with  equal  rights,  the  adjudication  in  bank- 
ruptcy being  equivalent  to  the  recovery  of  a  judgment  and 
a  levy."    So  in  In  re  Genney,  15  N.  B.  B.  373,  it  was  held 
that  ''an  assignee  in  bankruptcy  has  a  stronger  right  than 
the  bankrupt.     He  stands  in  the  place  of  an  attaching  or 
execution-creditor."    (See  Barker  v.  Smith,  12  N.  B.  E.  474.) 

In  the  case  of  PeUow  v.  Langtree,  6  Humph.  Tenn.  B. 
389,  it  was  held  that  after  adjudication  a  judgment-creditor 
of  the  bankrupt  has  no  right  to  redeem  and  thereby  secure 
to  himself  a  preference,  but  that  such  right  was  exclusively 
vested  in  the  assignee  by  the  bankruptcy  act.  Unless  he 
can  exercise  this  right,  and  for  the  benefit  of  all  the  cred- 
itors the  latter  are  deprived  of  an  important  privilege.  The 
proceeding  in  bankruptcy  prohibits  them  from  obtaining 
jadgments  against  the  bankrupt.  If  they  could  do  so  they 
would  have  the  right  to  redeem  from  the  purchaser  in  the 
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order  of  their  priorities  on  paying  to  him  the  amount  of  his 
bid  with  interest,  etc.,  together  with  the  amount  of  any 
prior  lien  held  by  him  other  than  the  lien  of  the  judgment 
under  which  the  purchase  was  made.  But  if  the  assignee 
redeems  merely  as  the  grantee  or  successor  in  interest  of 
the  judgment-debtor,  he  will  hold  the  property  (it  is  con- 
tended) subject  to  the  lien  of  the  judgment  for  the  unsatis- 
fied balance,  a  burden  from  which  it  would  be  relieved  if 
redeemed  by  a  judgment-creditor. 

By  treating  the  assignee  as  a  creditor  who  has  obtained 
judgment  against  the  bankrupt  for  all  the  provable  debts 
due  by  him,  the  object  of  the  redemption  laws,  and  also 
that  of  the  bankruptcy  act,  are  attained.  The  creditor's  right 
to  redeem  is  protected  and  enforced  as  if  they  had  all  ob- 
tained a  simultaneous  judgment  against  the  bankrupt; 
while  the  benefit  of  the  redemption  is,  as  the  policy  of  the 
bankruptcy  act  requires,  shared  in  by  all  equally.  If  the 
assignee  can  redeem  only  on  payment  of  the  unsatisfied 
balance  of  the  judgment  on  which  the  property  has  been 
sold,  or  what  is  the  same  thing,  takes  the  property  subject 
to  the  lieu  of  that  judgment,  the  effect  is  to  give  the  credi- 
tor a  preference  to  the  extent  of  the  balance  due  him.  If, 
on  the  other  hand,  the  assignee  declines  to  redeem,  the  cred- 
itor will  hold  the  property  he  may  have  bought  in,  at  per- 
haps a  fraction  of  its  value,  freed  from  all  liability  to  a 
redemption  by  judgment-creditors  (for  the  bankruptcy  act 
prevents  the  other  creditors  of  the  bankrupt  from  becoming 
such),  and  he  may  even  prove  for  the  unsatisfied  balance  un- 
der the  bankruptcy,  and  claim  his  share  of  the  dividends. 
The  bankruptcy  act  would  thus  be  used  not  only  to  defeat 
its  own  policy,  but  also  to  render  practically  inoperative  the 
salutary  provisions  of  the  redemption  laws. 

The  authority  of  the  bankrupt  act  is  paramount  to  that  of 
the  laws  of  the  states;  but  both  should,  if  possible,  be  so 
administered  as  to  avoid  conflict  or  interference.  A  con- 
struction of  these  provisions,  which  will  carry  out  the  policy 
and  attain  the  ends  of  both,  should  therefore  be  unhesita- 
tingly adopted.  To  allow  the  assignee  in  bankruptcy  to  ex- 
ercise the  rights  of  a  ^^redemptioner,"  involves  no  greater 
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violence  to  the  strict  letter  of  the  statute,  than  the  admission 
of  a  stockholder  of  a  corporation  to  redeem  its  property 
sold  under  a  decree  of  foreclosure,  and  to  be  subrogated  to 
all  tbe  rights  of  the  original  purchaser  at  the  sheriffs  sale, 
notwithstanding  that  the  title  to  the  property  was  in  the 
corporation,  and  that  the  stockholder  was  neither  the  judg- 
ment-debtor nor  his  successor  in  interest,  nor  had  he  any 
lien  upon  the  property  by  judgment  or  mortgage.  {WriglU 
V.  OroviUe  Mining  Co.,  40  Cal.  20). 

For  these  reasons  I  am  of  the  opinion  that  the  assignee's 
redemption  had  the  same  effect  as  if  made  by  a  judgment- 
creditor,  and  that  he  is  like  any  other  redemptioner  entitled 
to  a  conveyance  from  the  sheriff.  I  very  much  doubt,  how- 
ever, whether  the  court  can  on  this  bill  give  him  the  relief 
Le  is  entitled  to.  The  better  course  will  be  to  apply  to  the 
state  court  for  a  mandamus  upon  the  sheriff  to  make  the 
conveyance,  and  for  an  order  recalling  the  execution  which 
Hoo  Sue  has  taken  out.  In  the  meantime  the  injunction 
heretotore  granted  against  the  latter  will  be  retained. 

Note.— Since  the  above  wm  written  the  supreme  court  of  this  state  has  decided 
[Simpwn  y.  Ccutle)  that  the  grantee  of  tbe  Judgment-debtor  takes  the  property  sold  dis- 
chsrged  of  any  lien  for  the  unsatisfied  balance  of  the  judgment. 


Hashimoto  Tazaymon  v.  John  Fogg  Twombley, 

Trustee. 

CiBCUiT  CouBT,  District  of  Califobnu. 
Februaby  25, 1878. 

1.  Thi  Regobd  on  Appeal  from  the  Consular  Court  of  Japan  to  the 

Circuit  Court  fob  the  District  of  California,  consists  of  a  tran- 
script of  the  libel,  bill,  answer,  depositionB  and  all  other  proceedings  in 
the  case.  $ 

2.  Same. — The  transcript  should  be  a  single  document  certified  at  the  end 

as  being  a  full  and  .correct  copy  of  the  proceedings  in  the  case,  and  au- 
thenticated by  the  official  signature  and  seal  of  the  consul. 

3.  Loose  Papers  not  a  Proper  Record. — Where  on  appeal  from  a  con- 

sular court  of  Japan  the  record  sent  up  consisted  of  a  mass  of  loose, 
separate  papers,  some  having  the  appearance  of  being  originals  and 
others  of  being  copies  not  certified,  or  in  any  matter  authenticated,  the 
appellate  court  declined  to  take  jurisdiction,  and  dismissed  the  appeal. 
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4.  Allowance  of  Appeals  from  China  and  Japan. — In  cases  of  appeal 

from  the  consular  and  ministerial  courts  of  China  and  Japan  to  the  cir- 
cuit court  of  the  United  States  for  the  district  of  California,  the  record 
on  appeal  must  show  an  allowance  of  the  appeal. 

5.  Appeal — Citation. — A  citation  is  necessary,  unless  the  appeal  is  allowed 

in  open  court:  Query,  whether  a  citation  is  not  always  necessary,  if  the 
consular  court  has  once  adjourned  after  rendering  a  decree,  there  being 
no  terms  of  such  courts? 

Before  Sawyer,  Circuit  Judge. 

Appeal  from  the  Consular  Court  at  Hiogo,  iu  the  empire 
of  Japan. 
The  facts  appear  in  the  opinion  of  the  court. 

0.  P.  Evans,  for  appellant. 

C.  McAllisiei',  for  appellee. 

Sawyer,  Circuit  Judge.  This  case  purports  to  be  an  ap- 
peal from  the  United  States  consular  court  at  Hiogo,  in  the 
empire  of  Japan.  The  papers  having  been  filed  in  this 
court,  counsel  appears  on  behalf  of  the  appellee,  and  moves 
to  dismiss  the  appeal  on  the  grounds:  1.  That  no  authen- 
ticated transcript  of  the  libel,  bill,  answer,  depositions, 
and  other  proceedings  has  been  transmitted  to,  or  filed 
in,  this  court,  as  required  by  section  4093  of  the  B.  S. ; 
and,  consequently,  that  there  is  no  authentic  record  upon 
which  the  court  can  act;  2.  That  the  papers  filed  show  no 
allowance  of  an  appeal;  3.  That  the  papers  do  not  show 
any  citation  to,  or  any  service  of  citation  upon  the  appellee. 

The  record  filed  consists  of  a  mass  of  separate,  loose  papers, 
no  one  of  which  is  certified  to  be  a  copy  of  any  docu- 
ment on  file  in  the  court  below;  nor  is  it  certified  to  be  the 
original.  Some  would  seem  to  be  original  documents,  but 
they  bear  no  marks  or  indorsements  showing  that  they  were 
ever  filed  in  the  consular  court;  others  may  be  copies,  but 
they  are  not  certified  to  be  copies  of  any  part  of  the  papers, 
records,  or  proceedings  of  the  consular  court.  The  papers, 
so  far  as  authentication  is  concerned,  might  just  as  well  have 
been  brought  here,  and  filed  by  any  resident  of  Japan  with- 
out ever  having  been  in  any  court  whatever.    There  is  a  per- 
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sonal  letter,  separate  from  the  other  papers,  from  the  con- 
sal  addressed  to  the  judge  of  this  court,  stating  that  he  has 
transmitted  a  matter  of  appeal  to  this  court.  It  would  cer- 
tainly be  very  unsafe,  even  if  there  was  no  statute  upon 
the  subject,  for  the  court  to  assume  jurisdiction,  and  act 
npou  such  papers,  or  such  a  record.  But  the  statute  pre- 
scribes what  the  record  transmitted  shall  be;  and  that  is, 
**a  transcript  of  the  libel,  bill,  answer,  depositions,  and  all 
other  proceedings  in  the  case." 

This  transcript  should  be  a  copy  in  chronological  order 
of  all  the  proceedings  in  the  cAse  from  the  beginning  to  the 
end,  as  a  single  document,  and  this  should  be  certified  at 
the  end  as  being  a  full,  true,  and  correct  copy  of  the  plead- 
ings, depositions,  and  all  other  proceedings  in  the  case; 
and  that  the  same  constitute  the  transcript  on  appeal  to  the 
circuit  court;  and  it  should  be  authenticated  by  the  official 
signature  and  seal  of  the  consul.  The  papers  used  in  the 
court  below  should  remain  there  as  parts  of  the  record  of 
that  court.  The  record  should  also  show  an  allowance  of 
the  appeal;  and  where  the  appeal  is  not  taken  in  open  court, 
at  the  time  of  the  rendition  of  the  judgment  or  decree,  and 
before  adjournment  of  the  court,  the  record  should  show  a 
citation  to  the  appellee,  and  due  service  thereof  to  appear 
in  this  court.  (See  Steamer  Spark  v.  Lee  Choi  Chum,  1  Saw. 
713.) 

In  that  case,  upon  this  point  it  is  said:  "It  is  objected 
that  the  record  shows  no  order  allowing  the  appeal,  and  no 
citation  to  the  appellees.  The  section  cited,  it  will  be  seen, 
provides  that  'appeals  shall  be  subject  to  the  rules,  regula- 
tions and  restrictions  prescribed  in  law  for  writs  of  error 
from  district  courts  of  the  United  States.' 

"The  twenty-second  section  of  the  judiciary  act  of  1789, 
provides,  that  final  decrees  and  judgments  of  the  district 
courts  in  civil  actions,  'maybe  re-examined  and  reversed 
or  affirmed  in  a  circuit  court  *  *  *  upon  a  writ  of  error, 
whereto  shall  be  annexed  and  returned  therewith,  at  the 
day  and  place  therein  mentioned,  an  authenticated  tran- 
script of  the  record,  assignment  of  errors  and  prayer  for  re- 
versid,  with  a  citation  to  the  adverse  party,  signed  by  the 
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judge  of  such  district  court,  or  a  justice  of  the  supreme 
court,  the  adverse  party  haying  at  least  twenty  days  notice.' 
(1  U.  S.  Stat,  at  Large,  84.)  The  same  section  has  a  similar 
provision  for  writs  of  error  from  the  supreme  to  the  circuit 
court  to  review  the  judgments  and  decrees  of  the  latter. 
And  the  twenty-fifth  section  has  provisions  in  similar  lan- 
guage for  reviewing  the  decisions  of  the  hij](hest  state  courts 
in  certain  cases  by  the  supreme  court  of  the  United  States. 
The  construction  of  these  latter  provisions,  and  consequently 
the  construction  of  the  similar  provisions  relative  to  writs 
of  error  from  the  circuit  to  the  district  courts,  has  been  set- 
tled by  the  supreme  court  of  the  United  States.  Thus  in  the 
very  late  case  of  Gleason  v.  Florida  (9  Wall.  783),  the  su- 
preme court  say:  'But  on  looking  into  the  record,  we  find 
no  allowance  of  the  writ.  And  this  has  been  repeatedly  held 
to  be  essential  to  the  exercise  by  this  court  of  reviewing 
jurisdiction  over  final  judgments  or  decrees  by  the  courts  of 
the  states.'  So,  in  Haiiford  Fire  Ifi8ura)ice  Co,  v.  Van 
DuzeTj  the  writ  was  dismissed  because  no  allowance  of  the 
writ  appeared  in  the  record,  the  chief  justice  delivering  the 
opinion  of  the  court,  said:  'That  such  allowance  was  indis- 
pensable to  the  jurisdiction  of  the  court  in  error  to  review 
the  judgment  of  the  highest  court  of  the  state.'  (9  Wall. 
784.)  So,  an  appeal  from  the  supreme  court  of  the  district 
of  Columbia  was  dismissed  by  the  supreme  court  of  the 
United  States,  because  there  was  *  no  evidence  in  the  record 
of  any  allowance  of  appeal,  and  without  an  allowance  this 
court  cannot  acquire  jurisdiction.'  {Pierce  v.  Cox,  9  Wall, 
787;  see,  also,  Edmondson  v.  Bloomshire,  7  Wall,  312.) 
This  settles  the  construction  of  the  act  of  congress  relating 
to  writs  of  error,  and  appeals  from  the  United  States  district 
courts,  and  as  the  same  rules  and  regulations  are  made  ap- 
plicable to  appeals  from  the  consular  courts  of  China  and 
Japan,  it  settles  the  point  in  this  case.  The  record  shows 
no  allowance  of  an  appeal,  and  no  citation,  the  latter  being 
necessary,  also,  if  the  order  allowing  an  appeal  is  not  made 
in  open  court.  This  is  implied,  at  least,  from  the  case  of 
Pierce  v.  Cox,  supra,  if  a  citation  is  not  waived  by  appear- 
ance of  the  appellee.  And  it  is  expressly  required  by  the 
provisions  of  the  statute  quoted. 
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''It  is  claimed,  also,  that  this  appeal,  if  taken  at  all,  must 
have  been  taken  out  of  court,  as  the  petition  for  an  appeal- 
bears  date  several  days  after  the  date  of  the  judgment;  and 
it  is  claimed  that  there  are  no  terms  in  the  consular  court, 
under  the  statute,  and  that  as  soon  as  judgment  is  entered, 
and  the  court  for  that  occasion  has  adjourned,  it  is  no 
longer  an  open  court  with  reference  to  that  case,  and  all 
subsequent  allowances  of  appeals,  must,  necessarily  be  made 
out  of  court,  with  respect  to  that  case.  Numerous  authori- 
ties are  cited  to  the  point,  but  it  is  unnecessary  now  to  de- 
termine it,  upon  the  view  taken,  upon  other  objections.  It 
will  be  the  safer  practice  to  issue  and  serve  a  citation." 

I  regret  the  necessity  of  dismissing  the  appeal  in  a  case 
brought  so  far,  but  there  is  no  record  here  upon  which  the 
court  can  take  jurisdiction. 

Appeal  dismissed  with  costs. 


The  Schooner  Superior. 

DisTBicT  Court,  District  of  California. 
February  25,  1878. 

BiLU3  OF  Sale  of  Ships — Priority  of  Record. — A  purchaser  of  a  vessel 
from  the  owner  of  record  at  the  custom-house  will  be  protected  as 
against  a  prior  unrecorded  sale,  unless  it  appears  that  the  last  sale  is 
colorable  and  without  consideration. 

Before  Hoffman,  District  Judge. 

McAUistera  &  Bergin,  for  libellants. 
Milton  Andros,  for  claimant. 

Hoffman,  J.  On  the  thirtieth  of  January,  1877,  Matthew 
Nunan  filed  a  libel  against  the  above  vessel  to  recover  one 
thousand  six  hundred  and  eighty-seven  dollars  and  thirty-one 
cents,  being  moneys  alleged  to  have  been  laid  out  aad  ex- 
pended by  him  for  her  benefit.  On  the  sixth  day  of  Feb- 
ruary, one  Thomas  D.  Young  appeared  and  filed  his  claim 
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to  the  vessel.  On  the  seventeenth  day  of  March,  the  Cali- 
fornia cracker  company  filed  a  libel  to  recover  the  posses- 
sion of  the  vessel  and  damages  for  her  detention.  On  the 
thirtieth  of  April  this  libel  was  amended.  On  the  twenty- 
seventh  of  March,  Young  filed  a  claim  to  the  vessel, 
and  on  the  eleventh  of  April,  his  answer  to  the  libel 
of  the  cracker  company.  No  further  proceedings  in  the 
Nunan  suit  have  been  had;  it  being  understood  that  the 
cracker  company,  if  it  should  be  adjudged  to  be  the  owner 
'  of  the  vessel,  will  satisfy  Nunan's  demand.  The  only  ques- 
tion now  before  the  court  is  whether  the  title  and  right  of 
property  in  the  vessel  is  in  Thomas  D.  Young  or  in  the 
cracker  company. 

Both  parties  derive  their  title  from  Frederick  Clay.  The 
deraignment  of  Young's  title  is  as  follows:  November  20, 

1875,  F.  Clay  to  H.  Molyneaux;  January  10,  1876,  H. 
Molyneaux  to  S.   Q.   Clay,   wife  of  F.  Clay;  January  29, 

1876,  S.  Q.  Clay  by  F.  Clay,  her  attorney,  to  Orriugton 
Betts;  January  30,  1877,  Orrington  Betts  to  Thomas 
Young.  All  of  these  conveyances  were  duly  recorded  in 
the  custom-house  as  required  by  law. 

The  cracker  company's  title  is  as  follows:  In  March, 
1876,  the  company  commenced  a  suit  in  the  fourth  district 
court  of  this  state,  against  Frederick  Clay,  to  recover  the 
amount  of  two  promissory  notes,  and  attached  the  vessel  as 
his  property.  In  December,  1876,  the  company  recovered 
judgment,  and  on  the  eleventh  of  December  the  vessel  was 
sold  on  execution  and  bought  by  the  company  to  whom  the 
sherifi*  executed  a  bill  of  sale.  This  bill  of  sale  was  not 
recorded  until  March  8,  1877,  some  thirty-seven  days  sub- 
sequently to  the  record  of  the  conveyance  to  Young. 

On  the  seventeenth  of  January,  1877,  one  Peter  Lassen 
filed  a  libel  in  this  court  against  the  schooner  for  materials, 
etc. ;  she  was  then  in  possession  of  the  company  under  the 
deed  by  the  sheriflF.  She  was  seized  by  the  marshal,  and 
on  the  twenty-ninth  of  January  was  released  on  a  bond 
given  by  Orrington  Betts,  who  had  appeared  as  claimant. 

On  the  thirtieth  of  January  the  libel  of  Lassen  was  dis- 
missed, his  demand  having  been  paid,  and  on  the  same  day 
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the  bill  of  sale  from  Betts  to  Young  was  executed  and  re- 
corded, aud  on  the  same  day  she  was  again  seized  on  the 
libel  filed  by  Nunan,  and  the  subsequent  proceedings  were 
had  which  have  already  been  detailed.  The  above  facts 
are  undisputed. 

It  results  that  the  legal >title  to  the  vessel  is  in  the  claim- 
ant Young,  under  a  series  of  conveyances  duly  executed 
and  recorded,  commencing  with  Clay's,  the  admitted  owner, 
in  1873.  The  libel  does  not  clearly  disclose  the  grounds 
upon  which  the  cracker  company  base  their  claim  of  own- 
ership. It  merely  avers  in  substance  that  on  the  twenty- 
fifth  of  October,  1873,  Frederick  Clay  became  the  owner  of 
the  vessel,  and  so  remained  until  she  was  attached,  and  on 
the  eleventh  of  December,  1876,  sold  to  the  libellants,  as 
his  property,  by  the  sheriff.  The  records  of  the  custom- 
house disprove  these  allegations.  It  is  contended,  how- 
ever, that  when  Clay  directed  Molyneaux  (who,  it  is  admit- 
ted, only  held  the  title  as  security  for  certain  liabilities  of 
Clay)  to  put  the  vessel  in  Mrs.  Clay's  name,  his  motive  and 
design  was  to  cover  up  and  conceal  the  true  ownership  in 
fraud  of  his  creditors;  that  no  consideration  was  paid  by 
Mrs.  Clay,  and  that  her  husband  was  the  real  owner. 

It  is  further  contended  that  the  Conveyance  by  Mrs.  Clay, 
through  her  husband  as  her  attorney,  to  Orriugton  Betts, 
was  in  like  manner  colorable  and  without  consideration, 
and  that  Clay  remained  the  real  owner.  There  is  some 
reason  to  suspect,  perhaps  to  believe,  that  this  was  the  true 
character  of  these  transactions.  It  appears,  however,  that 
when  her  husband's  circumstances  became  embarrassed, 
Mrs.  Clay  placed  the  whole  or  a  large  part  of  her  separate 
property  at  his  disposal.  It  may  therefore  be,  that  when 
Clay  directed  Molyneaux  to  convey  to  his  wife,  he  merely 
intended  to  reimburse  her  in  part  for  the  property  he  had 
received  from  her,  and  to  so  place  the  title  that  the  vessel 
could  not  be  reached  by  his  creditors.  The  conveyance  to 
Betts  may  have  been  in  furtherance  of  the  same  design. 
Under  the  bankrupt  act  this  would  have  perhaps  amounted 
to  a  preference,  if  Clay  was  insolvent  and  Mrs.  Clay  was 
aware  of  it;  but  it  did  not  constitute  a  fraud  such  as  would 
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render  the  vessel  in  Mrs.  Clay's  or  Betts's  hands  liable  to 
attachment  and  sale  on  execution  as  Clay's  property  for  his 
debts.     But  this  point  it  is  not  necessary  to  consider. 

For  the  purposes  of  this  case  I  will  assume  that  the  ves- 
sel while  she  remained  in  Betts's  name  was  in  fact  the  prop- 
erty of  Clay,  and  liable  as  suclnto  attachment  and  execu- 
tion for  his  debts,  and  that  the  sale  by  the  sheriff  passed, 
as  against  Betts,  the  title  to  the  libellants.  By  section 
4192  of  the  B.  S.  it  is  provided  that  ''no  bill  of  sale,  mort- 
gage, hypothecation,  or  conveyance  of  any  vessel,  or  part  of 
any  vessel,  shall  be  valid  against  any  person  other  than  the 
grantor  or  mortgagor,  his  heirs  and  devisees  and  persons 
having  actual  notice  thereof,  unless  such  bill  of  sale,  mort- 
gage, hypothecation,  or  conveyance,  is  recorded  in  the  office 
of  the  collector  of  the  customs  where  such  vessel  is  registered 
or  enrolled."  There  is  no  proof  whatever  that  Young  had 
notice,  either  actual  or  constructive,  of  the  sheriff's  sale  to 
the  libellant.  He  was  aware  that  there  was,  or  had  been 
some  litigation  between  Betts  and  the  sheriff  in  regard  to 
her,  for  he  had  at  Betts's  request  signed  his  replevin  bond; 
but  of .  the  suit  by  the  company  against  Clay  he  nppears  to 
have  b^en  wholly  ignorant,  as  also  of  the  fact  that  she  had 
been  sold  to  the  company  on  an  execution  against  Clay. 
The  deed  by  the  sheriff  can  have  no  greater  effect  than  if 
Clay  himself  had  been  the  real  owner,  had  conveyed  to  the 
company,  and  had  subsequently  conveyed  to  Young,  and  tbe 
latter  had  first  recorded  his  deed.  Young's  title,  if  bona 
fide,  would  in  that  case  prevail  by  force  of  the  statute,  unless 
he  had  actual  notice  of  the  prior  bill  of  sale.  As  Young 
had  no  notice  of  the  previous  sale  to  the  company,  his  title 
can  only  be  defeated  by  showing  that  the  sale  to  him  was 
wholly  fictitious,  that  it  did  not  represent  a  real  transac- 
tion, and  that  the  true  ownership  remained  in  Clay.  Mere 
knowledge  on  his  part  that  as  between  Betts  and  Clay  the 
latter  was  the  true  owner,  or  that  Betts  held  the  title  in 
trust  for  Clay  would  not  affect  his  rights  unless  he  was  a 
party  to  a  conspiracy  on  the  part  of  Betts  to  defraud  his 
cestui  que  trust,  which  is  not  pretended.  Nor  if  aware  that 
Betts  held  in  trust  for  Clay,  was  he  bound  to  inquire  why 
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Glaj  had  put  the  title  in  his  name,  whether  for  convenience, 
or  to  secure  it  for  his  wife,  or  to  put  it  beyond  the  reach  of 
his  creditors.  The  protection  of  the  statute  would  be  gone, 
and  the  transfer  of  property  of  this  kind  greatly  embarrassed, 
if  the  purchaser  who  buys  a  vessel  for  a  valuable  consider- 
ation from  the  legal  owner  of  record  were  put  on  inquiry  as 
to  matters  of  this  kind  and  were  bound,  at  his  peril  to  ascer- 
tain the  truth. 

But  in  fact  there  is  no  evidence  to  show  that  Toung  had 
any  knowledge  or  suspicion  that  Clay  or  Mrs.  Clay  were  in 
any  way  interested  in  the  vessel.  His  negotiations  were 
conducted  exclusively  with  Betts.  He  swears  that  he  never 
spoke  with  Clay  on  the  subject,  and  that  he  had  no  knowl- 
edge that  he  or  any  one  besides  Betts  had  an  interest  in  or 
title  to  the  vessel.  No  attempt  is  made  to  disprove  Young's 
statement,  as  to  the  payment  by  him  of  the  purchase-money. 
He  appears  to  have  paid  seven  thousand  dollars  in  cash,  be- 
sides satisfying  claims  against  her  to  the  amount  of  seven 
or  eight  hundred  dollars.  He  gives  the  name  of  the  broker 
in  this  city  upon  whom  the  checks  were  drawn,  and  pro- 
duces the  promissory  note  given  for  the  purchase-money, 
with  indorsements  showing  the  dates  and  amount  of  the 
payments  made  on  account. 

The  advocate  for  the  libellant  has,  with  great  diligence 
and  ingenuity,  collected  various  incidents  of  the  sale  to 
Young  from  which  he  infers  that  that  transaction  was  wholly 
fictitious,  and  that  Young  was  fully  aware  that  Clay  was  the 
real  owner.  But  I  can  discover  nothing  in  the  circum- 
stances referred  to,  to  justify  the  rejection  of  Young's  posi- 
tive statement  that  the  transaction  was  a  real  purchase,  and 
that  he  in  good  faith  paid  his  money  for  the  vessel  in  total 
ignorance  of  any  title  to  her  on  the  part  of  Clay,  or  of  any 
sale  of  such  title  by  the  sheriff.  Young  must  therefore  be 
regarded  as  a  bona  fide  purchaser  for  value,  without  notice, 
and  as  such,  must  be  protected,  even  though,  as  between 
Betts  and  Clay,  the  real  ownership  was  in  the  latter. 

Decree  for  claimant. 
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Ruth  A.  Semple  v.  The  Bank  op  British  Columbia  • 

Circuit  Coubt,  District  of  Oreook. 
March  25,  1878. 

1.  Foreign  Corporation. — A  foreign  corporation  is  not  anthorized  to  trans- 
act business  in  Oregon  without  first  appointing  a  resident  agent,  upon 
whom  process  may  he  served  in  actions  against  it,  and  all  acta  done  by 
it  without  such  appointment  are  void.  In  re  Comstoch,  2  Saw.  218, 
affirmed. 

3.  Repeal  of  Statute.  —  An  Amendment  to  sections  2  and  3  of  the  Oregon 
foreign  corporation  act  relieving  a  foreign  banking  corporation  from 
making  a  deposit  before  doing  business  in  the  state,  does  not  repeal  or 
affect  sections  8  and  9  of  said  act  requiring  such  corporation  to  appoint 
a  resident  agent  before  doing  business  here. 

3.  Construction  of  Statute. — A  provision  in  one  section  of  an  act,  that  a 

foreign  corporation  shall,  before  doing  business  in  Oregon,  appoint  a 
resident  agent  herein,  is  not  limited  in  its  operation  to  certain  corpora- 
tions enumerated  in  a  prior  section  of  the  same  act  requiring  such  spe- 
cified corporations  to  also  make  a  deposit  before  doing  business  in  the 
state. 

4.  Res  Judicata. — In  a  suit  to  enforce  the  lien  of  a  mortgage  in  the  state 

circuit  court  the  decree  of  said  court  directing  the  sale  of  the  mortgaged 
premises,  for  the  purpose  thereof,  necessarily  determined  the  capacity  of 
the  plaintiff  to  maintain  such  suit  and  the  validity  of  the  note  and  mort- 
gage sued  upon,  and  the  same  thereby  became,  as  to  the  parties  thereto 
and  their  privies,  res  judicata. 
5.*  Purchase  at  Sale  on  Decree. — Such  decree,  when  made  in  favor  of  a 
foreign  corporation  prohibited  from  doing  business  in  this  state,  does  not 
authorize  or  empower  such  corporation  to  purchase  said  mortgaged  prem- 
ises at  the  sale  thereof  or  to  receive  a  conveyance  thereof  from  the 
sheriff. 

6.  Mortgagor. — In  a  suit  to  enforce  the  lien  of  a  mortgage  the  title  to  the 

mortgaged  premises  remains  in  the  mortgagor  until  a  conveyance  is  made 
by  the  officer  authorized  to  make  the  sale;  and  a  conveyance  to  the  de- 
fendant^ it  being  a  foreign  corporation  not  authorized  to  do  business  in 
Oregon,  is  void,  and  the  title  remains  in  the  mortgagor. 

7.  Mortgagee. — A  mortgage  in  Oregon  is  only  a  security,  and  the  mortgagee 

is  not  entitled  to  the  possession  of  the  premises  without  the  consent  of 
the  mortgagor,  until  the  latter  is  divested  of  his  title  by  a  valid  judicial 
sale  and  conveyance. 

Before  Deadt,  District  Judge. 
Action  to  recover  possession  of  real  property. 


Dial.  Or.]  Semple  v.  Bank  op  British  Columbia.  89 

1878.]  Opinion  of  the  Court— Deady,  J. 

W.  Lair  Hill,  H.  T.  Thompson^  George  W.  Durham,  and 
H,  2.  Bingham,  ior  the  plaintiff. 

William  A.  Effinger,  for  the  defendant. 

Deady,  J.  Bnth  A.  Semple,  a  married  woman  and  citi- 
zen of  Oregon,  brings  this  action  against  the  defendant,  a 
British  corporation,  doing  business  in  this  state,  to  recover 
the  possession  of  the  west  half  of  lot  No.  3,  in  Park  block 
No.  1,  in  the  city  of  Portland;  alleging  that  she  is  the  owner 
of  the  same  as  her  separate  property,  and  entitled  to  the 
possession  thereof,  which  the  defendant  wrongfully  with- 
holds from  her. 

The  c  luse  was  tried  without  a  jury.     From  the  pleadings 
and  evidence  the  material  facts  appear  to  be  as  follows.   At 
and  prior  to  June  27,  1873,   the  plaintiff  was  a  married 
woman  and  the  owner  in  fee,  as  her  separate  property,  of 
lots  2  and  3,  in  Park  block  1,  of  the  city  of  Portland,  at 
which  date  she,  together  with  her  husband,  Eugene  Sem- 
ple, mortgaged  said  lots  to  the  defendant  to  secure  the  note 
of  her  husband,  then  given  to  the  defendant  for  the  sum  of 
nine  thousand  five  hundred  dollars,  payable  on  January  1, 
1874,  with  interest  at  the  rate  of  one  per  centum  per  month ; 
that  on  June  17,  1874,  the  circuit  court  of  the  state  for  the 
county  of  Multnomah,  in  a  suit  then  pending  therein  be- 
tween said  Bank  of  British  Columbia  as  plaintiff  and  said 
Buth  A.  Semple  and  her  husband  as  defendants,  pronounced 
a  decree,  whereby  it  was  adjudged  that  said  bank  recover 
of  said  Eugene  Semple  the  sum  of  ten  thousand  two  hun- 
dred and  twenty-eight  dollars,  the  balance  then  due  upon 
said  note,  and  that  said  lots  be  sold  as  upon  execution,  to 
pay  said  sum  with   accruing  interest,    together  with   the 
costs  of  said  suit;  that  on  July  18,  1874,  the  sheriff  of  said 
county,  upon  process  issued  out  of  said  circuit  court  for 
the  enforcement  of  said  decree,  sold  said  lots  '*  to  Edwin 
Bussell,   manager  of  the  Bank  of  British  Columbia,"  for 
the  sum  of  ten  thousand  seven  hundred  and  fifty-three  dol- 
lars and  seventy-five  cents;  that  on  August  3,  1874,  said  cir- 
cuit court,  upon  motion  of  the  attorney  for  said  bank,  sub- 
scribed "attorney  for  plaintiff  and  Edwin  Bussell,"  made 
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^^ 

an  order  confirming  said  sale,  reciting  therein  that  said  lots 
had  been  sold  as  aforesaid  ''to  Edwin  Bussell,  manager  of 
the  Bank  of  British  Columbia;"  that  on  May  20,  1875,  the 
sheriff  of  said  county,  but  not  the  one  who  made  the  sale 
aforesaid,  executed  a  conveyance  in  due  form  of  law  of 
said  lots,  to  said  bank;  that  said  Edwin  Bussell  at  and 
from  the  date  of  such  sale  to  the  execution  of  said  convey- 
ance was  the  manager  of  said  bank,  and  as  such  and  on  ac- 
count thereof  bid  in  said  lots  at  said  sale,  and  such  man* 
ager  directed  the  conveyance  thereof  aforesaid,  to  be  made 
to  said  bank;  that  at  and  from  the  date  of  the  execution  of 
the  mortgage  aforesaid  to  the  date  of  the  conveyance  afore* 
said  the  defendant  was  a  foreign  corporation  formed  under 
the  laws  of  Great  Britain  and  had  not  complied  with  the 
laws  of  Oregon  (Or.  Laws.  1874,  p.  617),  requiring  such 
corporation  to  appoint  a  resident  of  the  state  its  attorney 
with  authority  to  accept  service  of  all  process  necessary  to 
give  the  courts  of  said  state  and  the  United  States  therein 
jurisdiction  of  said  corporation,  and  upon  whom  such  pro- 
cess might  be  duly  served,  and,  therefore,  was  not  author* 
ized  or  empowered  during  such  period  to  transact  any  busi* 
ness  within  said  state. 

Upon  this  state  of  facts  the  plaintiff  contends  that  the 
note  and  mortgage,  being  made  while  the  defendant  was 
prohibited  from  doing  business  in  this  state,  are  illegal  and 
void. 

Such  was  the  ruling  of  the  district  court  for  this  district. 
{In  re  Comstock,  3  Sawyer,  218.)  Since  that  decision  the 
question  has  been  before  the  supreme  court  of  the  state, 
where  it  was  held  that  a  mortgage  taken  by  this  defendant 
under  like  circumstances  was  void  as  against  a  junior  mort- 
gage made  to  a  third  person;  but  the  mortgagor  not  making 
any  defense  to  the  suit  for  foreclosure  by  the  bank  it  was 
not  determined  whether  he  was  estopped  to  set  up  the 
illegality  of  this  transaction  as  against  it  or  not.  (Baiik  of 
Bfittsh  Columhia  v.  Page,  6  Or.  431.) 

The  ruling  In  re  Comstock  has  been  characterized  by  the 
learned  counsel  for  the  defendant  as  harsh  and  ''to  the 
great  damage  and  injury  of  the  large  foreign  capital  repre- 
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sented  in  our  state  by  the  various  foreign  corporations 
doing  business  therein."  Whether  there  are  any  other 
foreign  corporations  than  the  defendant  that  have  under^ 
taken  to  transact  business  in  this  state  in  disregard  of  its 
legislation  upon  this  subject  does  not  appear,  and  the  court 
is  not  advised.  But  if  there  are,  it  furnishes  no  reason 
irhy  this  plain  and  wholesome  statute  should  be  refined 
and  construed  out  of  existence,  but  rather  the  contrary. 
Nor  does  it  appear  wherein  consists  the  harshness  of  the 
ruling  in  qifestion.  The  effect  thereof  may  be  inconvenient 
and  even  injurious  to  the  bank,  but  that  alone  is  no  reason 
why  the  court  should  have  decided  otherwise  and  thns  re- 
fused to  give  effect  to  the  plain  letter  of  the  statute  and  the 
evident  purpose  of  its  enactment.  A  foreign  corporation 
which  engages  in  business  in  this  state  in  deliberate  de- 
fiance of  the  law  prescribing  the  conditions  upon  which 
alone  it  may  come  here,  must  take  the  consequences  of 
such  illegal  conduct,  and  has  no  right  to  complain  either  of 
the  harshness  of  the  law  or  its  enforcement.  If  this  were 
a  case  in  which  the  foreign  corporation  had  attempted  in 
good  faith  to  comply  with  the  law,  but  through  some  ex- 
cusable mistake  or  inadvertence  had  failed  to  do  so,  there 
might  be  some  ground  for  sympathy  and  some  reason  for 
asking  a  court  so  to  construe  the  law,  if  possible,  as  to 
excuse  the  omission. 

But  it  is  now  seriously  contended  "that  any  person 
dealing  with  an  acting  corporation,  as  such,  cannot  allege 
against  it,  in  its  suit  or  action,  any  such  defense  as  an  ob- 
jection going  to  the  regularity  or  perfectness  of  its  being," 
citing  the  case  of  Chvbb  v.  Upton,  95  U.  S.  665,  wherein  the 
court  say  that  ''  it  is  settled  by  the  decisions  of  the  courts 
of  the  United  States,  and  by  the  decisions  of  many  of  the 
state  courts,  that  one  who  contracts  with  an  acting  corpora- 
tion cannot  defend-  himself  against  a  claim  on  such  contract, 
in  a  suit  by  the  corporation,  by  alleging  the  irregularity  of 
its  origin." 

The  actual  ruling  in  the  case  was  that  where  there  was 
an  attempted  alt-eration  of  an  Illinois  corporation  under  the 
form  of  law,  and  the  defendant  took  part  in 'the  proceedings. 
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subscribed  for  the  increased  stock,  paid  a  percentage  thereon 
and  acted  as  an  oflScer  of  the  new  company,  he  conld  not, 
in  an  action  by  the  assignee  in  bankruptcy  of  such  company 
to  compel  the  fulfillment  of  his  contract  of  subscription, 
deny  the  regularity  of  the  organization  of  the  new  com- 
pany. In  support  of  this  conclusion  the  court  cited  the 
similar  cases  of  Upton  v.  Ti-ibilcock^  Sanger  v.  Upton,  and 
Carver  v.  Upton,  91  U.  S.  45,  56,  and  64. 

But  surely  these  cases  are  not  in  point,  and  the  doctrine 
of  them  has  no  application  to  the  case  under  consideration. 
This  is  a  case  of  an  illegal  act  done  by  the  defendant,  not 
only  without  authority  of  law,  but  in  direct  violation  of  a 
positive  legislative  prohibition.  The  case  of  Chubb  v.  Dpton 
was  that  of  a  duly  organized  domestic  corporation  that  had 
attempted  in  good  faith  to  increase  its  stock  according  to 
the  forms  of  law,  and  in  so  doing  had  innocently  omitted 
some  intermediate  step,  or  deviated  from  some  non-essential 
direction,  which  the  court  characterized  as  a  mere  irregu- 
larity— while  the  party  who  made  the  objection  was  a  stock- 
holder and  director  in  the  company  during  the  very  time  of 
the  transactions  complained  of. 

Here  the  party  alleging  the  illegality  of  the  contract  is  a 
stranger  to  the  defendant,  and  in  no  way  responsible  for 
the  legality  of  or  a  participant  in  the  illegality  of  its  con- 
tract. The  defendant,  as  to  this  state,  or  any  transaction 
therein,  is  neither  a  corporation  de  jure  nor  de  facto.  It 
has  never  acquired  the  right  to  exist  here,  or  even  at- 
tempted it.  Whatever  it  may  be  in  the  place  of  its  creation, 
here,  at  least,  it  is  a  mere  nullity,  a  nonentity.  The  ques- 
tion of  mere  irregularities  in  its  organization  does  not 
arise.  For  there  is  not  the  slightest  ground  for  claiming 
that  it  has  ever,  regularly  or  otherwise,  become  clothed 
with  the  form  or  power  of  a  corporation  in  this  state  or 
attempted  to  do  so.  Indeed,  it  was  exf)ressly  prohibited 
from  existing  or  exercising  its  corporate  functions  in  Oregon, 
except  upon  the  condition  precedent,  that  it  shall  first 
comply  with  the  law  of  the  state  in  the  appointment  of  a 
resident  agent.  As  well  say  that  any  fortuitous  assemblage 
or  association  of  persons  not  having  in  any  way  attempted 
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or  intended  to  become  a  corporation  under  the  laws  of  this 
state,  might  nevertheless,  by  simply  calling  themselves 
sach  and  acting  as  such,  become  one  de  fac4o. 

As  was  said  in  In  re  Comstockj  supra:  **The  doctrine  of 
estoppel  in  pais  has  never  been  carried  so  far  as  to  prevent 
a  party  from  showing  that  a  corporation,  even  if  it  be  one 
dt  jure,  had  not  the  power  to  do  a  particular  thing,  or  that 
it  was  done  in  violation  of  a  statute."  No  one  is  estopped 
to  show  that  an  act  upon  which  a  party  claims  a  right  is 
illegal  simply  because  he  was  a  party  to  it — even  in  pari 
delicti).  If  the  matter  concerned  the  parties  to  the  trans- 
action alone  the  rule  might  be  otherwise,  but  the  interest 
of  society  in  whose  behalf  the  act  is  prohibited  is  para- 
n^oant  to  private  equities.  As  was  said  in  Steadman  v. 
Buhamd,  1  C.  B.  886:  **  There  cannot  be  an  .estoppel  to 
show  a  violation  of  a  statute,  even  to  .the  prejudice  of  an 
innocent  party;"  and  in  Kent  v.  Colman,  39  Penn.  St.  299: 
"Legal  incapacity  cannot  be  removed  by  fraudulent  repre- 
sentation, nor  can  there  be  an  estoppel  involved  in  the  act 
to  which  the  incapacity  relates,  that  can  take  away  that  in- 
capacity." 

It  is  also  contended  by  counsel  for  defendant  that  as  the 
foreign  corporation  act  of  October  21, 1864,  was  so  amended 
ou  December  19,  1865,  as  to  omit  therefrom  foreign  bank- 
ing and  exchange  corporations  so  far  as  the  same  required 
such  corporations  to  make  a  deposit  in  Oregon  and  pay  a 
tax  on  the  same,  therefore  the  defendant  ought  not  to  be 
held  to  be  within  the  purview  of  sections  8  and  9  of  such 
act  (Or.  Laws,  supra),  requiring  a  foreign  corporation  to 
appoint  a  resident  agent  before  transacting  business  here. 

Bat  the  deduction  sought  to  be  made  from  this  fact  seemd 
to  be  the  very  reverse  of  the  most  reasonable.  The  argu- 
ment, as  I  comprehend  it,  is  this — because  the  legislature 
were  induced  to  relieve  the  defendant  as  a  foreign  banking 
corporation  from  the  duty  of  making  a  deposit  here  for  the 
security  of  its  local  creditors  and  from  paying  a  tax  on  the 
same,  that  therefore  they  intended  and  by  implication  did, 
relieve  it  from  the  duty  of  appointing  a  resident  agent  here 
upon  whom  process  could  be  served  and  thereby  compel 
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the  citizens  of  Oregon  who  might  have  causes  of  action,  or 
suit  against  such  corporation,  to  follow  it  into  the  courts  of 
Great  Britain  for  redress. 

The  mere  statement  of  the  argument  seems  a  sufficient 
refutation  of  it.  The  two  subjects  of  agents  and  deposits 
are  separate  and  distinct.  Although  in  the  same  act,  they 
have  no  other  relation  with  or  any  dependence  upon  each 
other.  The  provisions  concerning  the  one  may  be  stricken 
out  of  the  act  without  affecting  the  other.  Indeed,  as  was 
shown  in  the  Or,  Wash.  T.  I.  Co.  v.  RcUhbun  et  al.,  anie,  32, 
these  matters  were  introduced  into  the  assembly  in  two 
separate  acts,  which  in  the  course  of  their  passage  through 
that  body  were  stuck  together  and  passed  as  one.  Inde- 
pendently of  the  well  established  rule,  that  repeals  by  im- 
plication are  not  favored  by  the  law  (Smith's  Com.,  sec. 
758),  it  would  be  a  clear  case  of  judicial  legislation  to  as- 
sume that  because  the  legislature  specifically  repealed  an 
act  requiring  the  defendant  to  make  a  deposit  before  doing 
business  in  this  state  and  was  silent  as  to  the  act  requiring 
it  to  appoint  a  resident  agent  here,  that  therefore  it  re- 
pealed the  latter  one  also. 

It  is  also  claimed  that  said  sections  8  and  9  of  the  for- 
eign corporation  act,  which  declare  and  provide  that  '*A 
foreign  corporation  before  transacting  business  in  this  state 
must  duly"  appoint  a  resident  agent  here,  are  a  mere  gen- 
eral expression  following  sections  2  and  3  thereof  requiring 
the  deposit  to  be  made,  and  are  therefore  only  applicable 
to  such  corporations  as  are  therein  specially  enumerated 
upon  the  familiar  rule  in  the  construction  of  penal  statutes, 
cited  in  U.  S.  v.  Irwin,  5  McLean,  184,  **  where  general 
words  follow  an  enumeration  of  particular  cases,  such  gen- 
eral words  are  held  to  apply  only  to  cases  of  the  same  kind 
as  those  which  are  expressly  mentioned;"  and  that  since 
banking  and  exchange  corporations  were,  by  the  amend- 
ment of  December  19,  1865,  stricken  out  of  said  sections  2 
and  3,  said  sections  8  and  9  are  not  applicable  to  the  de- 
fendant. 

The  case  in  5  McLean  was  this — ^The  act  of  1825  made  it 
a  crime  to  forge  any  *  indent,  certificate  of  public  stock. 
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treasury  note,  or  other  public  security  of  the  United  States." 
Upon  motion  to  quash  an  indictment  for  forging  a  land 
warrant  the  court  held  that  such  instrument  was  not  one  of 
those  enumerated  in  said  act,  and  that  the  general  phrase 
"public  security"  ought  not  to  be  construed  to  include  it, 
because  the  sense  of  such  phrase,  if  otherwise  broad  enough 
to  coYcr  the  warrant,  was  limited  in  its  operation  to  the 
kind  of  instruments  which  immediately  preceded  it,  and 
that  these  all  referred  to  evidence  of  "pecuniary  indebt- 
ment,"  to  which  class  or  kind  the  warrant,  being  a  mere 
certificate  that  the  holder  thereof  was  entitled  to  locate  one 
hundred  and  sixty  acres  of  the  public  laud,  did  not  belong. 
But  certainly  this  rule  has  no  application  to  the  case  un- 
der consideration.  The  title  of  the  act  declares  that  its 
purpose  is  to  regulate  and  tax  certain  foreign  corporations 
doing  business  in  this  state,  of  which  the  defendant  is  one. 
The  regulation  consists  in  requiring  tlie  appointment  of  a 
resident  agent,  as  provided  in  sections  8  and  9.  That  is 
one  matter,  and  the  taxing  of  such  corporations,  as  pro- 
vided in  sections  2  and  3,  is  another.  They  are  separately 
and  distinctly  provided  for,  and  are  in  no  sense  parts  of  the 
same  expression,  provision  or  enumeration  in  which  the 
operation  of  the  more  general  words  is  to  be  restrained 
within  the  significance  and  applicability  of  the  particular 
ones.  Neither  is  the  act  under  consideration  within  the 
rule  invoked — not  being  a  penal  one.  (Smith's  Com.,  sec. 
740.)  The  first  part  of  the  act  provides  for  raising  public 
revenue  and  providing  a  security  for  any  claims  of  the  peo- 
ple of  the  state  against  certain  foreign  corporations,  while 
the  latter  part  prescribes  the  conditions,  upon  the  perform- 
ance of  which  foreign  corporations  may  in  any  case  transact 
business  in  the  state.  The  defendant  is  included  in  the 
title  of  the  act,  which  has  never  been  changed,  as  well  as 
sections  8  and  9  thereof,  and  therefore  the  latter  cannot  be 
restrained  in  their  operation  so  as  not  to  include  the  de- 
fendant, as  in  the  case  of  the  Or.  Wash.  T.  I.  Co.  v.  Rathhun 
et  al.,  sitpra,  which  was  held  by  this  court  not  to  be  within 
the  purview  of  the  act,  because  not  included  in  the  title 
thereof. 
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It  is  admitted,  as  claimed  by  counsel  for  the  defendant, 
that  while  the  title  may  restrain  the  operation  of  an  act,  it 
cannot  enlarge  it.  Bat  there  is  no  attempt  here  to  enlarge 
the  act  by  means  of  the  title.  On  the  contrary,  the  act  in 
sections  8  and  9  is  really  broader  than  the  title,  bat  the  de- 
fendant being  specially  mentioned  in  the  title  and  plainly 
comprehended  in  the  language  of  said  sections — ''a  foreign 
corporation  " — so  far  as  it  is  concerned,  the  title  and  act  ex- 
actly coincide. 

Bat  passing  this  point,  it  is  insisted  by  the  defendant  that 
the  decree  in  the  foreclosure  suit  established  its  right  to 
maintain  the  same  and  the  validity  of  the  debt  and  security 
sued  on.  This  is  questioned  by  the  plaintiff,  but  I  think 
Avithout  sufficient  reason.  The  Or.  Code  (sec.  726)  gives 
the  rule  for  ascertaining  what  was  determined  by  a  judg- 
ment or  decree,  as  follows:  '*That  only  is  deemed  to  have 
been  determined  by  a  former  judgment,  decree  or  order, 
which  appears  upon  its  face  to  have  been  so  determined,  or 
which  was  actually  and  necessarily  included  therein,  or 
necessary  thereto."  It  may  be  admitted  that  it  does  not 
appear  upon  the  face  of  the  decree  in  the  foreclosure  suit 
that  the  validity  of  the  note  and  mortgage  was  called  in 
question  and  determined  upon  the  point  now  raised,  namely, 
that  the  defendant  was  a  foreign  corporation  doing  business 
in.  the  state  in  violation  of  its  laws.  There  was  a  demurrer 
to  this  complaint  upon  the  ground  that  the  defendant  had 
not  capacity  to  sue  because  it  was  not  a  corporation  formed 
under  the  laws  of  Oregon.  This  demurrer  was  overruled 
by  consent  and  an  answer  filed  alleging  usury  in  the  con- 
tract. 

But  the  court,  even  if  there  had  been  no  defense  inter- 
posed, must,  in  giving  its  decree,  have  determined  that  the 
bank  had  capacity  to  sue  and  that  the  note  and  mortgage 
were  valid.  This  much  at  least  was  necessarily  included  in 
the  decree,  and  without  determining  these  two  questions  in 
this  way  the  court  could  not  have  pronounced  it. 

It  is  not  necessary  to  say  that  the  circuit  court  as  a  mat- 
ter of  fact  actually  and  consciously  passed  upon  these  ques- 
tions in  the  light  and  upon  the  grounds  which  they  are  now 
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presented  to  this  court.  On  the  Qontrary  it  may  be  admit- 
ted that  it  did  not,  because  the  point — that  in  taking  this 
not«  and  mortgage  the  bank  was  a  foreign  corporation  not 
authorized  to  transact  business  in  this  state,  was  not  pre- 
sented to  it.  But  in  contemplation  of  law  the  court,  in 
determining  these  questions  in  favor  of  the  plaintiff  therein, 
did  so  as  to  any  and  all  matters  which  the  defendant  might 
have  alleged  in  objection  thereto. 

In  Cromioell  v.  County  of  Sac^  4  Otto,  352,  Mr.  Justice 
Field,  in  discussing  this  subject,  says:  ''A  judgment  ren- 
dered upon  a  promissory  note  is  conclusive  as  to  the  validity 
of  the  instrument  and  the  amount  due  upon  it,  although  it 
be  subsequently  alleged  that  perfect  defenses  actually  ex- 
isted, of  which  no  proof  was  offered,  such  as  forgery,  want 
of  consideration,  or  payment.  If  such  defenses  were  not 
presented  in  the  action,  and  established  by  competent  evi- 
dence, the  subsequent  allegation  of  their  existence  is  of  no 
legal  consequence.  The  judgment  is  conclusive,  so  far  as 
future  proceedings  at  law  are  concerned,  as  though  the  de- 
fenses never  existed." 

This  decree  is  the  determination  of  a  court  of  general  and 
concurrent  jurisdiction  and  cannot  be  questioned  collat- 
erally. Between  these  parties  and  upon  these  points  the 
decree  is  conclusive  in  every  other  court.  The  matter  is  res 
judicata,     (1  Greenl.  Ev.,  sec.  528.) 

Admitting  this  conclusion,  however,  the  plaintiff  claims 
that  the  defendant  could  not  purchase  the  premises  at  the 
sheriff's  sale  or  receive  the  title  thereto  by  liis  conveyance, 
and  therefore  tbe  title  is  still  in  the  plaintiff  and,  of  course, 
she  may  maintain  this  action.  In  answer  to  this  proposition 
counsel  for  the  defendant  insists  that  upon  the  testimony 
the  sale  was  made  to  Bussell,  who  had  capacity  to  purchase, 
and  not  the  bank,  and  that  the  subsequent  conveyance  to 
the  latter  by  the  assignment  or  direction  of  the  former  are 
res  inter  alios  acta,  which  do  not  concern  the  plaintiff  and 
about  which  she  cannot  inquire.  The  court  has  found  that 
sale  was  made  to  the  bank  and  not  Bussell.  Upon  the  evi- 
dence, and  in  the  nature  of  things  it  is  plain  that  ''Edwin 
Bussell,  manager  of  the  bank  of  British  Qolumbia,"  in  bid- 
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diug  apon  property  sold  upon  a  decree  in  favor  of  Lis  prin- 
cipal, the  exact  amount  due  bis  principal  and  to  which  the 
sheriff's  deed  was  made  by  his  verbal  direction  to  the  bank's 
attorney,  was  simply  acting  as  the  agent  of  the  bank. 

Upon  their  face,  the  words  '*  manager,"  etc.,  appended 
to  the  name  of  Bussell,  are  not  to  be  taken  as  a  mere  descrip- 
tio  p€7'8on(B,  but  rather  as  a  declaration  that  he  was  acting — 
managing — for  the  bank  and  not  himself;  and  there  is  noth- 
ing in  the  evidence  or  the  circumstances  of  the  case  that 
indicates  the  contrary. 

But  it  is  immaterial  what  the  fact  is  in  this  respect.  In 
either  case  the  question  recurs:  Did  the  bank  take  title  by 
the  conveyance  ?  Because,  if  it  did  not,  the  title  is  still  in 
the  plaintiff.  The  cases  cited  by  the  counsel  for  the  de- 
fendant, Bailey  v.  LeRoy,  2  Edwards  Ch.  515;  Frizzle  v. 
Beachy  1  Dana,  211;  Elder inger  v.  Moriarty,  Id.  78;  McLure 
V.  Eitglehart,  17  111.  47;  Voorhies  v.  llie  U.  S.  Bank,  10  Pet. 
449,  to  show  that  upon-a  judicial  sale,  when  the  conveyance 
is  made  to  a  third  person  by  the  direction  of  the  purchaser, 
the  judgment-debtor  or  mortgagor  cannot  question  the  suffi- 
ciency of  such  direction  or  the  right  of  such  third  person 
to  have  such  conveyance,  are  not  in  point. 

The  law  of  these  cases  is  undoubtedly  sound.  But  the 
fact  is  implied,  if  not  expressed,  in  all  of  them,  that  there 
was  a  valid  sale,  and  that  the  person  to  whom  the  convey- 
ance was  ultimately  made  was  capable  of  taking  the  title 
thereby.  This  being  premised,  the  only  question  decided 
in  any  of  these  cases  was,  that  the  sufficiency  of  the  assign- 
ment, in  pursuance  of  which  the  officer  made  the  convey- 
ance to  a  third  person  rather  than  the  purchaser,  was  a 
question  solely  between  such  person  and  purchaser.  In 
none  of  them  does  it  appear  that  the  grantee  in  the  convey- 
ance was  incapable  of  accepting  it  or  taking  anything  by  it. 
Admitting  then  that  the  sale  was  made  to  Bussell  and  not 
to  the  bank,  the  question  arises  here,  not  whether  Bussell 
duly  assigned  his  right  to  the  bank,  so  as  to  entitle  it  to  the 
conveyance,  but  whether  the  bank  could  take  the  convey- 
ance either  as  a  bidder  or  the  assignee  of  Bussell. 

It  is  assumed  in  this  argument  by  the  defendant  that  the 
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mere  sale  by  the  sheriff  upon  the  decree  of  the  circuit 
court  divested  the  plaintiff  of  her  title  to  the  premises. 
But  upon  a  careful  examination  of  the  matter  I  am  satisfied, 
both  upon  reason  and  authority,  that  the  law  is  otherwise. 
In  Freeman  on  Ex.  (Sec.  324),  it  is  said  that,  "In  order 
to  divest  the  legal  title  held  by  the  defendant  in  execution, 
a  conveyance  must,  in  most  of  the  states,  be  made  by  the 
proper* officer,  in  pursuance  of  a  prior  levy  and  sale."  The 
purchaser,  ''though  he  is  entitled  on  demand  to  receive  a 
conveyance,  cannot  be  treated  as  the  owner  of  the  prop- 
erty till  it  has  vested  in  him  by  a  deed  executed  by  the 
proper  authority."  (See,  also,  Id.,  sec.  333.)  To  the  same 
effect  is  Borer  on  Jud.  Sales,  sec.  357;  Bouvier,  vei'ba  Sale, 
19.  By  the  Or.  Oiv.  Code  (Sees.  296,  301,  304)  it  is  pro- 
vided that  a  sale  of  real  property  upon  execution — except 
leaseholds  of  less  than  two  years,  is  conditional — subject  to 
redemption  within  sixty  days  from  the  confirmation  of  sale. 
But  if  no  redemption  is  made  within  the  time  prescribed, 
the  purchaser  is  entitled  to  a  conveyance  and  also  the  pos- 
session of  the  premises  in  the  meantime.  A  sale  of  real 
property,  whether  judicial  or  voluntary,  does  not  pass  title 
but  only  gives  a  right  to  a  conveyance  of  the  same  according 
to  the  terms  thereof.  A  sale  by  a  sheriff  is  within  the  stat- 
ute of  frauds,  and  no  title  passes  except  upon  the  execution 
of  a  deed  by  him.  (4  Kent,  434.)  In  some  of  the  New 
England  states  no  conveyance  is  necessary  upon  a  forced 
sale,  as  the  sheriff's  return,  in  analogy  to  his  return  upon 
an  degit  in  England,  constitutes  the  title  of  the  purchaser. 
But  wherever,  as  in  this  state,  a  conveyance  is  required,  or 
rather  wherever  it  is  not  expressly  otherwise  provided,  no 
title  vests  in  the  purchaser  at  a  judicial  sale  until  the  officer 
making  the  same  executes  a  conveyance  to  him.  In  Schem- 
erhorn  v.  Merrill,  1  Barb.  517;  Smith  v.  Colvin,  117  Id.  157; 
McMiUan  v.  Richards^  9  Oal.  412;  People  v.  Mayhew,  26  Id. 
656;  Page  v.  Rogers,  31  Id.  300|  it  was  held  under  statutes 
substantially  the  same  as  that  of  Oregon,  that  a  sale  by  a 
sheriff  did  not  vest  the  title  to  the  premises  in  the  pur- 
chaser, but  the  execution  and  delivery  of  his  deed  therefor. 
This  being  so,  the  title  to  the  premises  at  the  date  of  the 
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execution  of  the  sheriff's  deed  to  the  defendant  was,  notwith- 
standing the  sale,  in  the  plaintiff,  and  the  defendant  being 
then  forbidden  to  transact  any  business  in  this  state,  and 
therefore  incapable  of  accepting  said  conveyance  or  receiv- 
ing any  right  under  it,  the  same,  so  far  as  it  is  concerned, 
was  and  is  void  and  of  no  effect,  and  the  title  remains  and 
is  in  the  plaintiff.  And  this  is  so,  even  upon  the  assump- 
tion that  the  sale  was  made  to  Bussell;  but  the  fact  being 
that  it  was  made  to  the  defendant,  the  conveyance  is  also 
void  for  want  of  a  valid  sale.  A  sale  is  a  contract  to  which 
which  there  must  be  two  parties  capable  in  law  of  contract- 
ing. But  the  defendant  was  incapable  of  either  buying  or 
selling  in  Oregon,  and  u  purchase  by  it  or  in  its  name  was 
of  no  more  effect  here  than  if  it  was  actually  then  non* 
existent. 

Neither  did  the  confirmation  of  this  supposed  sale  ope- 
rate to  validate  the  contract  or  to  enable  the  defendant  to 
take  anything  under  it.  True,  the  code  declares  that  ''the 
order  of  confirmation  is  a  conclusive  determination  of  the 
regularity  of  the  proceeding  concerning  such  sale.''  (Or. 
Civ.  Code,  sec.  293.)  But  certainly  a  determination  that 
the  proceedings  of  the  sheriff  in  conducting  the  sale  in 
obedience  to  the  process  are  regular  does  not  include  the 
question  of  the  bidder's  capacity  to  purchase  and  receive 
the  title.  The  purchaser  may  be  an  infant,  a  married 
woman,  or  an  alien  enemy,  but  if  he  pays  the  price  bid, 
and  the  proceedings  by  the  sberiff  are  according  to  law, 
the  sale  will  be  confirmed.  The  question  of  the  capacity 
of  the  purchaser  to  contract  or  receive  the  title  is  not  be- 
fore the  court  upon  a  motion  to  confirm  a  sale  at  least  un- 
less specially  made,  which  is  not  claimed  to  have  been  done 
here.  This  a  matter  which  could  concern  no  party  to  the 
proceeding  but  himself,  and  therefore,  in  this  respect,  he 
buys  at  his  peril.  Neither  did  the  decree  of  sale  give  the 
defendant  any  right  in  or  to  the  premises,  but  only  the 
right  to  have  the  same  sold  according  to  law  to  satisfy  its 
demand.     {McMillan  v.  Richards,  9  Cal.  411.) 

Bufc  it  is  further  maintained  by  counsel  for  the  defendant 
that  the  question  of  the  validity  of  the  mortgage  having 
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been  determined  by  the  decree  of  sale,  and  the  tnor'tgagde, 
the  defendant,  being  in  possession  of  the  mortgaged  prem- 
ises, the  mortgagor,  the  plaintiff,  cannot  maintain  an  action 
to  recover  possession,  citing  Brobst  v.  Brock,  10  Wall. 
519.  This  case  went  to  the  supreme  court  from  Pennsvl- 
Tania,  and  so  far  as  the  right  of  a  mortgagee  in  possession 
is  concerned,  was  decided  upon  the  rule  of  the  common 
law  which  upon  this  point  still  prevails  in  that  state.  The 
court  states  it  to  be  that  as  between  the  parties  to  a  mort- 
gage "it  is  a  grant  which  operates  to  transmit  the  legal 
title  to  the  mortgagee,  and  leaves  the  mortgagor  only  a 
right  to  redeem."  After  breach  of  the  condition,  the  mort- 
gagee may  enter  or  maintain  an  action  for  the  possession, 
and  having  entered,  he  cannot  be  dispossessed  by  the  mort- 
gagor while  the  mortgage  is  in  force.  It  is  not  necessary 
to  stop  here  and  inquire  whether  the  defendant,  being  in- 
capable of  holding  or  possessing  any  property  in  this  state 
under  any  circumstances,  could  avail  itself  of  this  defense, 
even  if  the  common  law  were  in  force  in  this  state  upon 
this  point. 

But  what  is  called  the  equitable  doctrine  in  regard  to  the 
rights  of  parties  to  a  mortgage,  is  now  the  law  of  this  state. 
In  Anderson  v.  Baxler,  4  Or.  110,  and  Roberts  v.  Sutherlin, 
Id.  222,  the  supreme  court  of  the  state  held  that  a  mort- 
gage was  a  mere  security,  that  therefore  the  mortgagee  is 
the  owner  of  the  premises,  and  entitled  to  the  possession 
thereof  until  a  sale  under  a  decree  to  enforce  the  lien  of  the 
mortgagor;  and  this  rule  was  followed  by  this  court  in 
Witherdl  v.  Wibeiy,  4  Saw.  232,  wherein  it  was  held  that 
prior  to  such  sale  the  mortgagor  could  not,  under  any  cir- 
cumstances, hold  the  possession  of  the  mortgaged  premises 
for  the  satisfaction  of  his  debt  without  the  consent  of  the 
mortgagee. 

It  also  appears  that  the  conveyance  to  the  defendant  was 
executed  by  a  sheriff,  other  than  the  one  who  made  the 
sale.  This  appears  to  be  in  direct  violation  of  both  the 
general  rule  and  the  statute  of  the  state  upon  the  subject, 
which  latter  provides  that  a  sheriff  going  out  of  office  shall 
nevertheless  "complete  the  execution  of  all  final  process 
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which  he  has  began  to  execute"  (Or.  Civ.  Code,  sec.  986; 
see,  alsft,  Freeman  on  Ex.,  sec.  327),  and  therefore  it  must 
be  void  for  this  reason.  But  as  this  point  was  not  made 
by  counsel  the  decision  of  the  case  will  not  be  rested 
upon  it. 

The  plaintiff  is  entitled  to  recover,  and  there  must  be  a 
finding  of  fact  and  law  in  accordance  with  this  opinion. 


Theodore  Le  Roy  v.  John  H.  Reeves. 

CiBOurr  Court,  Distbigt  of  Califobkia. 
Maboh  4,  1878. 

1.  Void  Tax  Deed. — ^A  tax  deed  of  a  sheriff  made  in  pnrsnance  of  a  sale 

under  a  judgment  for  taxes  reciting  a  sale  of  real  property  to  the  highest 
hidder,  where  the  statute  only  authorized  a  sale  of  the  smallest  portion 
of  the  property  which  any  one  would  take  and  pay  the  judgment  and 
costs,  is  void  upon  its  face. 

2.  Tax  Sale  to  Party  in  Possession  iNErFEcruAL. — ^Where  a  party  is  in 

possession  of  and  claiming  title  at  the  time  when  a  tax  levy  is  perfected, 
and  the  tax  becomes  delinquent,  and  when  judgment  for  the  tax  is  ren- 
dered, it  is  his  duty  to  pay  the  tax.  He  cannot  under  such  circum- 
stances acquire  an  outstanding  title  by  neglecting  to  pay  the  tax  or 
judgment,  and  purchasing  at  the  sale  for  taxes  under  the  judgment. 

3.  Statute  op  Limitations — Disabilttt. —Where  a  right  of  action  to  re- 

cover land  accrues  during  the  minority  of  the  owner,  the  statute  of  lim- 
itations of  California  does  not  begin  to  run  against  the  action  till  the 
owner  attains  majority. 

4.  Sabce.  — In  such  case  the  owner  upon  attaining  majority  may  convey  the 

land,  and  the  grantee  may  maintain  an  action  against  the  disseisor  enter- 
ing during  the  minority  of  the  owner,  at  any  time  within  five  years  after 
the  disability  terminates. 

Before  Sawyer,  Circuit  Judge. 

This  is  an  action  to  recover  possession  of  the  east  half 
of  lot  seven,  in  the  block  bounded  by  L  and  M  and  Fourth 
and  Fifth  streets,  in  the  city  of  Sacramento.  On  April  23, 
1862,  Mary  A.  Wallace  acquired  the  title  to  the  loctis  in  quo, 
through  sundry  mesne  conveyances  from  John  A.  Sutter, 
the  original  grantee,  under  a  Mexican  grant.  {[^Said  Mary 
A.  Wallace  was  bom  on  May  2,  1857.     She  consequently 
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attained  her  majority  in  May,  1875 — eighteen  being  the  age 
of  majority  in  California  for  females.  On  May  6,  1876, 
she  conveyed  to  the  plaintiflf,  Le  Roy. 

On  December  23,  1864,  the  People  of  the  State  of  Cali- 
fornia recovered  a  judgment  for  the  sum  of  seventeen  dol- 
lars and  twenty-nine  cents  taxes  for  the  year  1863,  and  twenty 
dollars  and  twenty- six  cents  costs  against  Mary  A.  Wal- 
lace, the  premises  in  question,  eight  lots  in  block  between 
X,  T,  Twenty-first  and  Twenty-second  streets,  and  eight 
lots  in  block  between  G,  H,  Twenty-eighth  and  .Twenty- 
ninth  streets.  The  lots  are  wholly  disconnected,  and  lie  in 
different  parts  of  the  city. 

The  judgment-roll  does  not  show  whether  the  assessments 
and  taxes  were  levied  separately,  or  as  a  single  tax  upon  the 
whole  as  one  lot.  The  allegations  of  the  complaint  and  the 
judgment  are  for  a  single  sum  in  solido,  A  certified  copy  of 
the  judgment  and  order  of  sale  having  been  issued  to  the 
sheriff,  he  sold  thereunder  the  whole  of  said  premises  in  a 
body  to  Eli  Mayo  for  forty-eight  dollars  and  fifteen  cents, 
on  February  6,  1865.  On  August  7,  1865,  there  having 
been  no  redemption  from  the  sale,  the  sheriff  executed  and 
delivered  to  Mayo,  the  purchaser,  a  deed  of  the  entire 
premises  so  sold,  in  which  deed  he  states  the  sale  to  Mayo 
for  forty-eight  dollars  and  fifteen  cents,  and  recites  therein, 
''he  being  the  highest  bidder,  and  that  being  the  largest 
sum  bid  for  said  property  at  such  sale;  "  and  nowhere 
stating  any  offer  to  sell  any  less  amount  than  the  whole. 
The  deed  is  in  the  form  of  that  adjudged  void  by  the  United 
States  supreme  court  in  French  v.  Edwards,  13  Wall. 
506.  On  August  25,  1865,  the  purchaser.  Mayo,  procured 
from  the  court  a  writ  of  assistance  under  said  judgment 
and  sale,  and  by  authority  of  said  writ  of  assistance,  on  the 
next  day,  August  26,  he  was  put  in  possession  of  the  prem- 
ises now  in  question  by  the  sheriff  of  the  county.  On  Au- 
gust 6, 1866,  the  People  recovered  another  judgment  against 
the  premises  now  in  question  and  John  Doe  and  Ricbard 
Roe,  being  fictitious  n:imes,  for  the  sum  of  twelve  dollars 
and  five  cents  taxes  for  the  year  1865,  and  nineteen  dollars 
and  ninety-three  cents  costs.     Upon  a  certified  copy  of  this 
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judgment  and  order  of  sale,  the  sheriff  again  sold  the  prem- 
ises in  question  to  said  Eli  Majo  for  forty-three  dollars  and 
two  cents;  and  there  having  been  no  redemption,  the  sheriff 
executed  a  deed  to  said  Mayo  in  pursuance  of  the  sale,  on 
March  25,  1867,  in  which  it  is  recited  that  he  sold  the 
premises  ^'  for  the  sum  of  forty-three  dollars  and  two  cents, 
that  being  the  amount  of  said  judgment  and  costs,  and  the 
best  bid  therefor;"  and  said  land  so  sold  being  the  smallest 
quantity  that  any  purchaser  offered  to  take  and  pay  said 
judgment  and  costs.  He  does  not,  however,  say  that  he 
offered  to  sell  to  the  party  who  would  take  the  smallest 
part  of  the  land,  or  any  part  les&  than  the  whole.  Said 
Mayo  conveyed  to  the  defendant  Reeves,  on  December  17, 
1875.  The  defendant  Reeves  claims  title  under  those  tax 
sales.  He  also  sets  up  the  statute  of  limitations,  claiming 
that  he  and  his  grantor.  Mayo,  have  been  in  possession, 
claiming  adversely,  under  those  deeds  for  a  period  of  more 
than  five  years  prior  to  the  commencement  of  his  action. 

P.  Dunlo.p,  for  plaintiff. 

L.  D.  Laiime)'  and  A.  C.  Freeman,  for  defendant. 

Sawyer,  Circuit  Judge.  The  first  tax  sale  and  the  sheriff's 
deed  in  pursuance  thereof  require  no  discussion;  for  it  is 
already  authoritatively  settled  by  the  supreme  court  of  the 
United  States  in  Frenchy,  Edwards,  that  they  are  void  upon 
the  face  of  the  deed.  (13  Wal.  506. )  The  sale  and  deed  in  that 
case  arose  in  the  same  county  under  the  same  statute,  and  the 
deed  was  in  form  precisely  similar  to  the  one  in  question.  In 
that  case,  also,  the  premises  consisted  of  one  continuous  tract 
of  land.  In  this  the  lots  were  in  three  different  disconnected 
blocks,  lying  remote  from  each  other  in  different  parts  of 
the  city.  The  tax  seems  to  have  been  }evied  in  solido.  At 
all  events  such  was  the  judgment,  and  the  sale  appears  to 
have  been  of  the  whole  in  solido  as  one  lot.  It  may  well  be 
doubted  whether  a  valid  judgmentcould  be  rendered  in  this 
form  charging  the  tax  properly  levied  upon  one  lot,  as  a 
lien  upon  another  distant  and  distinct  lot,  and  enforcing  it 
by  a  proceeding  in  rem  against  the  latter.     There  was  no 
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persoDal  service  of  process,  so  as  to  anthorize  a  personal 
judgment  against  the  owner;  and  the  tax  was  not  assessed 
against  the  owner  by  name,  fiut,  however  this  maj  be,  the 
deed  is  void  on  the  grounds  fully  stated  in  the  case  cited. 
It  is  insisted  by  the  defendant's  counsel,  that  the  point  upon 
the  invalidity  of  the  deed  on  its  face  cannot  be  insisted  on, 
because  no  objection  was  made  to  the  introduction  of  the 
deed  in  evidence.  But  the  deed  being  in  evidence  the  ques- 
tion arises  us  to  its  effect.  The  deed  is  a  fact  in  the  case; 
but  it  appears  upon  its  face  to  be  void.  Hence  it  passes 
nothing  to  the  defendant  or  his  grantor.  It  might  as  well 
be  claimed  that  a  piece  of  blank'  paper  put  in  evidence 
passed  the  title,  because  no  objection  was  made  to  its  intro- 
duction.    There  is  nothing  in  this  point. 

Conceding  for  the  purposes  of  this  case,  that  the  second 
tax  levy,  judgment,  sale,  and  deed,  are  regular  in  form  upon 
their  face,  another  question  arises.  Immediately  upon  ob- 
taining his  first  tax  deed,  Mayo  obtained  from  the  court  in 
the  case  a  writ  of  assistance,  and  under  that  writ  he  was  put 
in  possession  under  his  deed.  He  took  possession,  and 
thenceforth  continued  in  possession  claiming  title  under  this 
deed.  He  was  in  possession  before  the  tax  duplicates  for 
that  year  were  perfected,  at  the  time  when  the  suit  for  the 
taxes  was  commenced  and  the  judgment  obtained,  and  when 
the  tax  sale  took  place.  The  tax,  it  is  true,  was  in  form 
against  unknown  owners;  and  the  suit  and  judgment  against 
fictitious  persons  and  the  land,  and  not  against  either  him, 
or  the  real  owner  by  name.  But  he  was  enjoying  the  pos- 
session obtained  by  a  writ  of  assistance  under  a  judicial 
proceeding  against  the  owner  claiming  title  under  his  said 
tax  deed,  which  took  effect  by  relation  from  the  date  of  the 
sale,  February  6,  1865,  before  the  lien  for  taxes  of  that  year 
attached ;  and  the  tax  under  which  the  second  sale  was  made, 
if  valid  at  all,  was  as  valid  against  his  interest  as  against 
the  real  owner,  to  whose  rights  he  claimed  to  have  suc- 
ceeded; and  it  was  his  duty  to  pay  the  taxes  of  that  year. 
It  is  settled  in  this  state,  that  a  party  occupying  such  a  rela- 
tion to  the  land  cannot  omit  to  pay  the  taxes  duly  levied 
upon  it,  allow  it  to  go  to  a  sale  and  purchase  in  either  him- 
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self  or  through  another  an  outstanding  title.  Snch  a  pro- 
ceeding is  but  an  indirect  mode  of  paying  the  taxes,  which 
it  is  his  dutj  to  pay  himself,  without  suit,  and  the  law  will 
not  tolerate  his  acquisition  of  the  title  of  another  in  this 
mode  through  his  own  wrong.  {Bai-reit  v.  Amerein,  36  Cal. 
326;  Coppinger  v.  Bice^  33  Cal.  424-5;  Beimel  y.  Lynch,  36 
Cal.  146;  Beily  v.  Lancaster,  39  Cal.  366;  Moss  v.  Shear,  25 
Cal.  45.) 

The  next  question  arises  under  the  statute  of  limitations. 
Under  section  328  of  the  Code  of  Civil  Procedure :  **If  a 
person  entitled  to  commence  an  action  for  the  recovery  of 
real  property  *  *  *  be  at  the  time  such  title  first  de- 
scends, or  accrues  *  *  *  within  the  age  of  majority, 
*  *  *  the  time  during  which  such  disability  continues 
is  not  deemed  any  portion  of  the  time  in  this  chapter  lim- 
ited for  the  commencement  of  such  action."  And  this  has 
always  been,  substantially,  the  statute,  with  only  changes 
in  the  form  of  expression.  At  the  time  of  the  entry  of  de- 
fendant's grantor,  and  of  the  accruing  of  the  action,  Mary 
A.  Wallace  was  an  infant  just  entering  upon  the  ninth  year 
of  her  age.  She  did  not  attain  her  majority  until  May, 
1875.  The  complaint  was  filed  May  15,  1876 — a  few  days 
more  than  a  year  after  the  disability  ceased.  The  defend- 
ant while  admitting  that  the  action  would  not  have  been 
barred  had  the  title  remained  in  Mary  A.  Wallace,  and  the 
action  been  brought  by  her,  insists  that  this  disability  is  a 
personal  privilege  which  was  only  available  to  herself  in 
person,  and  that  her  grantee  is  not  protected.  I  can  per- 
ceive no  principle  upon  which  such  a  proposition  can  be 
sustained.  The  bar  of  the  statute  is  a  creature  of  the  stat- 
ute, and  is  just  such,  and  no  other,  as  the  statute  makes  it. 
An  adverse  possession  for  the  period  prescribed  vests  a  title 
in  the  possessor.  (Arrington  v.  Liscom,  and  cases  there 
cited,  34  Cal.  365.)  But  until  the  adverse  possession  has 
continued  for  the  full  period  prescribed,  the  title  of  the 
owner  is  in  no  way  affected.  It  is  as  perfect  up  to  the  last 
day  as  on  the  first.  Under  the  statute  in  question  the  time 
did  not  begin  to  run  until  Mary  A.  Wallace  attained  her 
majority.     She  had  the  absolute  dominion  of  the  property 
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— a  perfect  title — in  no  way  impaired  or  affected  by  the 
statute  of  limitations  at  the  time  she  conveyed  to  plaintiff; 
and  plaintiff  took  a  clear  title.  Any  other  construction 
would  materially  affect  the  rights  of  Mary  A.  Wallacie — in 
reality  confiscate  her  property;  for  the  defendant  at  that 
time  had  been  in  possession  more  than  five  years;  and  if 
she  could  not  sell  the  land  and  convey  a  title,  she  would  be 
deprived  of  the  benefit  of  one  of  the  most  important  ele- 
ments of  property — the  jus  diftponendi — often  the  only  qual- 
ity which  renders  it  available,  or  of  any  really  practicable 
value.  Her  title  to  the  land  was  perfect,  and  whatever  title 
she  had,  she  could,  and  did,  convey  to  the  plaintiff.  He 
took  the  land  subject  only  to  such  rights  as  the  defendant 
had  acquired  by  virtue  of  an  adverse  possession  from  the 
time  Mary  A.  Wallace  attained  her  majority.  If  any  au- 
thority is  needed  for  so  plain  a  proposition  it  will  be  found 
in  the  cases  of  Ford's  Leasees  v.  Laiigee,  4  Ohio  St.  B.  466, 
and  Hula  v.  Bunter,  47  111.  401. 

There  must  be  a  finding  and  judgment  for  plaintiff,  and  it 
is  so  ordered. 


James  T-  Qukjley  v.  Central  Pacific  Railroad 

Company. 

CiBCurr  Court,  Distbict  of  Nevada. 
March  4,  1878. 

L  Delivert  of  Ticket. — It  is  the  duty  of  a  ticket  agent  to  exercise  reason- 
able care  in  delivering  a  ticket  to  a  purchaser,  and  if  the  purchaser  after 
applying  for  his  ticket  apd  putting  down  money  to  pay  for  it,  is  called 
away,'  it  would  be  no  delivery  to  put  the  ticket  on  the  counter  in  his  ab- 
sence if  it  did  not  in  fact  come  to  his  possession. 

2.  Damages — Indionitt. — In  an  action  for  a  wrongful  expulsion  from  the 

cars  of  a  railroad  company  the  plaintiff  is  entitled  to  recover,  in  addition 
to  the  damages  for  his  loss  of  time,  expenses  while  delayed  and  cost  of 
another  ticket,  a  fair  compensation  for  the  indignity  put  upon  him  by 
the  expulsion. 

3.  Excessive  Damages. — Upon  the  facts  of  this  case,  stated  in  the  opinion, 

a  verdict  for  one  thousand  and  fifty-two  dollars  and  fifty  cents  held 
excessive  and  set  aside,  unless  plaintiff  elect  to  reduce  his  judgment  to 
one  hundred  and  fifty-two  dollars  and  fifty  cents. 
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Before  Sawyer,  Circuit  Judge,  and  Hillyer,  District  Judge. 

This  is  a  motion  for  a  new  trial.  The  facts  are  stated  in 
the  opinion. 

EUia  &  King  J  for  plaintiff. 

T,  5.  McFarland  and  Hai^ey  Broton,  for  defendant. 

By  the  Court,  Hillyeb,  District  Judge.  This  action  was 
brought  to  recover  damages  for  putting  plaintiff  off  defend- 
ant's cars.  The  jury  found  a  verdict  for  plaintiff,  and  as- 
sessed the  damages  at  one  thousand  and  fifty-two  dollars 
and  fifty  cents.  Defendants  move  for  a  new  trial  on  several 
grounds,  the  first  of  which  is  that  the'verdict  is  against  the 
evidence.  It  is  said  that  it  was  shown  by  evidence,  as  to 
which  there  was  no  conflict,  that  the  ticket  agent  delivered 
ticket  1495  (the  first  one)  to  plaintiff,  who  therefore  had 
no  right  to  ride  on  ticket  1496,  the  one  he  offered  to  the 
conductor,  who  ejected  him  from  the  car. 

In  regard  to  the  circumstances  attending  the  purchase  of 
the  ticket,  the  jury  had  the  statement  of  the  ticket  agent 
and  of  the  plaintiff.  There  was  a  question  whether  the 
agent,  even  if  lie  did  put  the  ticket  and  change  on  the 
counter,  as  he  says,  was  reasonably  careful  to  see  that  the 
plaintiff  was  there  to  receive  them.  The  question  of  de- 
livery was  left  to  the  jury  upon  instructions  to  which  neither 
party  excepted,  and  among  other  things  they  were  told  that 
it  was  the  duty  of  the  ticket  agent  to  exercise  reasonable 
care  in  delivering  the  ticket  so  that  the  purchaser  might  get 
it.  If  the  purchaser  had  been  called  away  after  applying 
for  the  ticket  and  putting  down  his  money,  it  would  be  no 
delivery  to  put  down  the  ticket  on  the  counter  in  his  ab- 
sence. In  addition  to  this  it  appeared  that  when  the 
plaintiff  came  back  and  asked  for  his  ticket  the  agent  gave 
him  ticket  1496  without  hesitation,  and  did  not  question 
plaintiff's  right  to  it  until  he  found  ticket  1495  was  missing. 
On  this  point  there  seems  to  be  no  good  ground  for  dis- 
turbing the  verdict. 

The  second  ground  is  that  the  instruction  allowing  the 
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jury  to  give  damages  for  the  indignity  was  wrong.  The 
court  charged  the  jury  that  this  was  no  case  for  vindictive 
damages;  that  the  plaintiff  was  entitled  to  recover,  if  at  all, 
compensation  for  the  injury,  and  that  this  would  include 
the  price  of  a  second  ticket,  loss  of  time,  and  expenses  of 
staying  over,  and  that  they  were  entitled  to  take  into  con- 
sideration the  indignity,  and  allow  upon  the  whole  as  dam- 
ages not  a  fanciful  or  extravagant  amount,  but  a  sum  which 
as  fair  and  reasonable  men  they  considered  a  compensation 
for  the  injury  uuder  the  circumstances.  From  the  evidence 
it  is  clear  that  the  jury,  in  making  up  their  verdict,  fixed 
the  amount  for  the  ticket,  expenses  and  loss  of  time,  at 
fifty-two  dollars  and* fifty  cents,  and  for  the  indignity  at  one 
thousand  dollars.  The  defendant  argues  that  this  latter 
sum  should  be  all  rejected,  and,  at  most,  the  verdict  ought 
to  be  for  fifty-two  dollars  and  fifty  cents.  That  is  to  say, 
that  plaintiff  can  only  recover  his  actual  pecuniary  loss, 
capable  of  arithmetical  exactness  in  computation — nothing 
for  injuries  which  cannot  be  said  to  have  caused  him  a 
money  loss.  The  position  taken  by  the  defendant,  in  every 
transaction  of  this  kind,  confines  the  compensation  to  this 
narrow  field  unless  the  circumstances  of  a  case  justify  ex- 
emplary damages.  No  authority  directly  in  point  is  cited 
by  defendant  in  support  of  this  position,  and  certainly  this 
absence  of  authority,  when  we  consider  the  vast  number  of 
cases  upon  this  branch  of  the  law  of  damages,  is  a  strong 
argument  that  it  is  not  law.  On  the  other  hand,  there  is 
direct  authority  to  support  the  instruction  given  in  this  case 
and  many  other  cases  in  which,  although  the  question  was 
not  raised,  it  is  plain  that  damages  were  awarded  for  the  in- 
dignity puir  upon  the  person,  according  to  the  circumstances 
of  the  various  cases. 

In  a  New  York  case  the  court  held  that  compensatory 
damages  include  not  only  compensation  for  loss  of  time  and 
the  amount  paid  for  another  passage  when  one  is  unlawfully 
expelled  from  the  cars,  ''but  in  addition  the  injury  done  to 
his  feeliugs  might  be  taken  into  consideration  and  a  suit- 
able recompense  given  therefor."  (Hamilton  v.  liailroad 
Co,,  63  N.  T.  25.)    So  iu  Illinois,  where  a  colored  woman 
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was  excladed  from  the  ladies'  car,  the  court  sustain  as  cor- 
rect an  instruction  that  if  the  jury  believed  the  plaintiff  was 
wrongfully  excluded  from  the  car  they  might  give  damages 
above  the  actual  pecuniary  loss  sustained  *'for  the  delay, 
vexation  and  indignity  to  which  the  plaintiff  was  exposed.'* 
(Bailroad  Company  v.  Williams,  55  111.  185.). 

The  supreme  court  of  Nevada,  when  this  same  case  was 
before  it,  held  that  the  injury  to  the  feelings  caused  by  a 
public  expulsion  from  the  cars  was  a  proper  subject  for 
the  consideration  of  the  jury,  citing  Hamilton  v.  Railroad 
Company,  supra,  with  approval;  Quigley  v.  Central  Pacifk 
Railroad  Company,  11  Nev.  350.  The  cases  in  34  Oal.  do 
not  in  fact  decide  otherwise,  although  they  show  a  disposi- 
tion to  bring  the  damages  in  these  cases  down  to  a  small 
figure.  In  Tamer  v.  Railroad  Company,  34  Cal.  594,  the 
court  below  had  refused  to  charge  the  jury  that  they  could 
not  take  into  consideration  the  feelings  whether  injured  or 
not  of  the  plaintiff,  but  the  supreme  court  do  not  decide 
whether  this  was  right  or  wrong. 

In  Pleasa^xls  v.  Railroad  Company,  34  Cal.  586,  the  court 
hold  the  plaintiff  entitled  to  nominal  damages  for  a  wrongful 
expulsion,  although  no  actual  damage  is  shown.  But  the 
court  cannot  mean  to  say  that  nothing  in  these  cases  can  be 
recovered  for  except  the  actual  money  loss;  for  in  the  next 
case  of  Tarhell  t.  Railroad  Company,  34  Cal.  616,  in  which, 
as  the  court  says,  'Uhere  is  no  evidence  in  the  transcript 
which  has  any  bearing  on  the  question  of  damages,  except 
the  naked  fact  that  the  plaintiff  was  put  out  of  the  cars  at  a 
point  ten  or  twelve  miles  from  his  place  of  destination  and 
five  miles  from  the  place  of  departure,"  a  verdict  for  five 
hundred  dollars  was  held  greatly  disproportionate  to  the 
iujury,  and  a  new  trial  was  ordered  unless  the  plaintiff 
would  take  a  judgment  for  one  hundred  dollars.  For  what 
was  one  hundred  dollars  allowed  in  the  absence  of  all  proof 
of  actual  pecuniary  loss?  It  was  altogether  too  much  for  a 
walk  of  ten  miles,  and  the  delay  of  three  or  four  hours  not 
shown  to  have  occasioned  any  special  damage.  It  seems 
that  even  in  this  case  the  court  must  have  allowed  some- 
thing for  the  indignity  attending  the  violation  of  plaintiff's 
rights. 
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As  a  matter  of  fact  it  is  hard  to  find  a  case  of  this  class 
in  wbicb  something  more  has  not  been  allowed  to  plaintiff 
than  his  actual  pecuniary  loss,  and  that,  too,  in  cases  where 
the  jury  have  been  confined  to  the  giving  of  compensatory 
as  distinguished  from  exemplary  damages.  The  time,  place 
and  manner  of  the  act  causing  the  injury  are  all  proper 
facts  to  be  shown  to  the  jury.  Why  ?  Clearly  for  no  other 
reason  than  that  these  circumstances  may  properly  affect 
the  amount  of  damages  to  be  recovered.  It  is  an  indignity 
to  put  a  man  off  the  cars  who  has  a  legal  right  to  be  there, 
and  this  indignity  is  part  of  the  injury.  In  nioe  cases  out 
of  ten,  probably,  it  is  the  real  thing  for  which  most  of  the 
damages  are  allowed. 

Nearly  all  the  cases  to  be  cited  on  the  question  of  exces- 
«  sive  damages  are  in  point  here  as  showing  that  in  no  case 
have  the  jury  been  required  to  confine  themselves  to  the 
actual  pecuniary  loss.  The  instruction  was  right  and  is 
abundantly  supported  by  authority.  The  only  question  re- 
maining  is  as  to  the  amount  of  damages.  The  point  is  made 
that  they  are  excessive. 

The  facts  are  these.  When  the  plaintiff  purchased  his 
ticket  at  Elko,  some  misunderstanding  arose  between  him 
and  the  ticket  agent,  the  agent  claiming  that  plaintiff  had 
received  both  ticket  No.  1496  and  1496,  and  plaintiff  deny- 
ing it.  Before  the  train  left  Elko  the  agent  insisted  that 
plaintiff  should  return  ticket  1496  to  him,  and  told  him  he 
would  not  be  allowed  to  ride  on  it.  When  the  train  started 
the  agent  tried  to  prevent  plaintiff  from  getting  aboard,  but 
plaintiff  jumped  on  after  the  train  was  in  motion.  About  a 
quarter  of  a  mile  from  Elko  the  conductor  demanded  his 
ticket,  and  he  gave  him  ticket  1496.  The  conductor  kept 
the  ticket,  telling  plaintiff  he  could  not  ride  on  it,  as  he  had 
not  paid  for  it,  and  requested  him  to  get  off.  Plaintiff  re- 
fused, and  after  some  words  the  conductor,  in  the  presence 
of  other  passengers,  put  him  off  the  car,  using  no  more 
force  than  was  necessary.  He  got  on  again  to  get  his 
valise,  and  was  again  put  off.  Plaintiff  then  returned  to 
Elko,  where  he  was  obliged  to  stay  one  day  and  purchase 
another  ticket.     It  is  apparent,  also,  that  there  was  great 
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negligence  on  the  part  of  the  plaintiff  when  be  purchased 
the  ticket  in  not  attending  to  its  receipt  when  be  paid  for 
it,  .which  contributed  largely  to  engender  the  dispute  which 
arose  and  which  afforded  some  reasonable  ground  for  the 
course  pursued  by  defendant's  employees.  This  affords  a 
strong  mitigating  circumstance.  The  action  of  the  con- 
ductor was  evidently  in  entire  good  faith.  This  is  a  fair 
statement  of  the  injury,  and  the  question  is  whether  the 
verdict  is  so  disproportionate  as  to  indicate  prejudice  or 
passion  on  the  part  of  the  jury.  No  special  damage  was 
proved.  That  portion  of  the  damages  capable  of  accurate 
estimation  in  dollars  and  cents  is  the  forty-two  dollars  and 
fifty  cents  for  a  ticket,  one  day's  loss  of  time  and  the  ex- 
pense of  stopping  over  one  day  in  Elko,  the  last  two  items 
amounting  to  ten  dollars,  making  fifty-two  dollars  and  fifty 
cents  in  all,  and  leaving  one  thousand  dollars  as  compensa- 
tion for  the  injury  to  the  plaintiff's  feelings  caused  by  the 
indignity  of  a  public  expulsion  from  the  cars. 

The  plaintiff  is  entitled  to  compensation  for  this  injury  as 
justly  as  for  the  other  items,  although  it  is  not  capable  of 
an  arithmetical  money  computation.  In  such  case  much 
must  depend  upon  the  jury.  All  that  the  parties  have  a 
right  to  ask  is  the  honest,  unprejudiced  judgment  of  the 
jurors,  and  when  they  get  that  no  court  will  set  aside  the 
verdict  and  substitute  its  own  judgment  for  that  of  the  jury, 
even  though  the  verdict  is  larger  than  the  court  would  have 
found  if  in  the  jury's  place. 

In  this  case,  upon  the  question  of  compensation  for  the 
indignity,  there  is  room  for  some  honest  difference  of  opin- 
ion, if  the  verdict  is  not  inconsistent  with  that  it  should 
stand.  In  the  books  the  opinions  of  courts  and  verdicts  of 
juries  show  a  wide  difference  of  opinion  in  these  cases  as  to 
what  just  compensation  is  and  what  action  of  a  jury  shows 
such  prejudice  or  passion  as  will  compel  the  court  to  set 
aside  a  verdict. 

When  the  present  case  was  in  the  state  court,  the  verdict 
of  the  jury  was  for  five  thousand  dollars,  upon  the  same 
state  of  facts  now  before  us,  and  the  supreme  court  held  it 
grossly  excessive  and  indicating  passion  and  prejudice,  even 
if  exemplary  damages  had  been  proper.     (11  Nev.  372.) 
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In  another  case  the  plaintiff  had  been  carried  four  hun- 
dred yards  beyond  his  station.  The  conductor  refused  to 
back  his  train,  and  the  plaintiff  was  obliged  to  get  off  and 
walk  back  the  four  hundred  yards  on  a  muddy  track,  carry- 
ing a  hand  yalise.  No  pecuniary  loss  was  shown.  On  these 
facts  the  jury  found  a  verdict  for  four  thousand  five  hun- 
dred dollars,  which  the  supreme  court  of  Mississippi,  while 
regretting  the  "rigor"  of  the  jury,  refused  to  disturb. 
(Railroad  Company  v.  Hurat^  36  Miss.  660.)  So,  in  a  case 
in  Wisconsin,  the  defendant  had  a  regulation  setting  apart 
one  car  for  ladies.  Plaintiff,  finding  no  seat  in  the  car  as- 
signed to  men,  entered  the  ladies'  car,  from  which  he  was 
rudely  shoved  out  on  the  platform  of  the  car.  This  was 
held  a  violation  of  plaintiff's  rights,  and  a  verdict  for  two 
thousand  five  hundred  dollars  ''compensatory"  damages 
was  sustained,  the  court  saying  that  thoagh  large,  it  evinced 
no  passion  or  prejudice.  {Bass  v.  Railroad  Company ^  43 
Wis.  645.) 

In  the  case  of  Railroad  Company  v.  Brown,  17  Wall.  445, 
a  verdict  of  one  thousand  five  hundred  dollars  was  given 
for  putting  the  plaintiff  out  of  the  car  for  white  ladies  into 
that  for  colored,  in  which  she  made  her  trip  safely.  The 
verdict  is  affirmed,  but  the  report  does  not  show  that  the 
verdict  was  objected  to  as  excessive. 

On  a  very  similar  state  of  facts  in  Illinois,  a  verdict  for 
two  hundred  dollars  was  held  not  expessive,  Breese,  J.,  dis- 
senting, and  no  actual  pecuniary  loss  was  shown  beyond  a 
trifling  loss  of  time.  (Railroad  Company  v.  Williams,  55 
111.  185.) 

In  the  California  cases  of  Pleasants,  Turner,  and  Tarhdl, 
34  Cal.  586,  594,  and  616,  in  which  the  facts  show  fully  as 
aggravated  a  case  as  the  present,  verdicts  for  five  hundred 
dollars,  seven  hundred  and  fifty  dollars,  and  five  hundred 
dollars  respectively,  were  held  excessive,  and  in  the  case  of 
Tarbell,  the  worst  of  the  three,  a  new  trial  was  ordered, 
unless  plaintiff  would  take  a  judgment  for  one  hundred  dol- 
lars. 

Pearson  v.  Dtiane,  4  Wall.  605,  was  an  admiralty  case. 

Daane,  banished  by  the  vigilance  committee,  got  aboard 
8 
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the  SteveiiSj  at  A.capulco,  but  before  reaching  San  Fran- 
cisco, Captain  Pearson  pnt  him  aboard  the  Sonora,  and  sent 
him  back.  The  district  court  awarded  four  thousand  dol- 
lars. This  was  affirmed  by  the  circuit  court.  On  appeal, 
the  supreme  court  reduced  the  amount  to  fifty  dollars. 
Duane  was  put  off  the  Stevens  without  unnecessary  force 
and  without  malice,  and  did  not  show  any  pecuniary  loss 
resulting  from  that  act.  l?he  act,  say  the  court,  was  \^rong, 
and  Duane  was  entitled  to  ''compensation"  for  the  injury 
done  him  in  putting  him  on  board  the  Sonora.  But  as 
there  was  no  malice  or  ill-will  towards  him,  four  thousand 
dollars  was  out  of  proportion  to  the  injury  received. 

Cases  might  be  multiplied  indefinitely,  if  of  any  use, 
showing  the  different  views  taken  as  to  the  proper  amount 
of  damages  in  these  cases.  Much,  however,  depends  upon 
the  special  circumstances  of  each  particular  case.  While 
they  differ  thus,  they  all  agree  in  their  statement  of  the 
general  principles,  that  the  damages  must  be  the  legal  and 
natural  or  necessary  result  of  the  injury;  that  in  this  class 
of  cases,  between  the  actual  pecuniary  loss  capable  of  exact 
computation,  and  exemplary  or  punitory  damages,  there  is 
a  class  of  damages  very  much  at  large  not  capable  of  exact 
estimation,  but  still  resulting  from  the  wrong  done,  and 
therefore  properly  called  compensatory  damages.  The 
amount  of  these  the  jury  fix  upon  a  due  consideration  of 
the  circumstances  of  the  case;  and  unless  the  amount  is  so 
large  as  to  indicate  passion,  prejudice,  or  corruption,  the 
verdict  is  not  to  be  set  aside.  (2  Greeul.  on  Ev.,  sec. 
253-5.) 

The  wrongful  act  in  the  case  at  bar  is  free  entirely  of  any 
malice  or  ill-will.  The  conductor  thought  he  was  doing 
right,  though  it  turns  out  he  was  mistaken.  Under  these 
circumstances,  one  thousand  dollars  is  so  out  of  proportion 
to  the  injury  received  as  to  indicate  passion  or  prejudice,  or 
both,  on  the  part  of  the  jury.  The  fifty-two  dollars  and 
fifty  cents  is  the  full  amount  of  the  plaintiff's  actual  loss  in 
money.  In  addition  to  this,  one  hundred  dollars  would 
certainly  be  a  liberal  recompense  for  all  damage  sustained 
by  the  plaintiff  as  the  result  of  the  wrongful,  though  mis- 
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taken,  act  of  the  defendant  in  expelling  him  f]:om  the  car 
as  it  did.  There  should  be  a  new  trial,  unless  the  plaintiff 
elects  to  take  a  judgment  for  one  hundred  and  fifty-two  dol- 
lars and  iif ty  cents.  ' 
Ordered  that  a  new  trial  be  granted,  unless  the  plaintiff, 
within  fifteen  days,  enters  upon  the  record  of  the  judgment 
a  remission  of  all  the  judgment,  except  the  sum  of  one  hun- 
dred and  fifty-two  dollars  and  fifty  cents.  And  in  case  such 
remissiou,  in  due  form,  be  made,  that  then  an  order  be  en- 
tered denying  a  new  trial.  ' 


S.  J.  Truman  and  Henry  C.  Hyde,  Assignees,  v. 

R.  L,  Hardin, 

DisTBior  Court,  District  of  Califormia. 

March  5,  1878. 

1.  Parol  Explanation  of  Writing. — Where  a  promissory  note  has  been  exe- 
cuted with  a  condition  that  the  mules,  the  consideration  of  the  note, 
shall  be  delivered  and  vented  when  the  note  is  paid,  parol'  evidence  is 
admissible  to  show  the  real  nature  of  the  transaction,  and  that  the  note 
was  not  paid  notwithstanding  the  mules  were  delivered.  The  note  is  not 
a  written  contract  inter  partes,  for  it  is  signed  only  by  one  of  them,  and 
it  would  be  ineffectual  to  establish,  as  against  the  vendor,  the  fact  of 
sale. 

Before  Hoffman,  District  Jadge. 

WUlidm  Craig  and  J.  H.  Dickinson,  for  plaintiff. 
David  McClure,  for  defendant. 

Hoffman,  J.  This  was  an  action  by  the  assignees  of  Gil- 
bert Horton,  to  recover  the  possession  of  certain  mules 
alleged  to  have  been  the  property  of  the  bankrupt  at  the 
time  of  filing  the  petition.  It  is  admitted  that  the  mules 
were  formerly  the  property  of  the  defendant,  and  that  an 
agreement  for  their  sale  was  made  between  him  and  the 
bankrupt.  The  question  is,  was  the  sale  an  absolute  one, 
or  was  it  agreed  that  the  right  of  ownership  should  remain 
in  the  vendor  until  the  purchase-moneys  were  paid  ?    The 
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only  written  eyidence  of  the  agreement  is  in  the  form  of  a 
promissory  note  by  the  vendee,  which  is  as  follows : 

"  $1,500.  Pope  Valley,  Junje  15,  1874. 

''Twelve  months  after  date,  for  twenty  mules,  I  promise 

to  pay  Bobert  L.  Hardin,  or  order,  fifteen  hundred  dollars 

in  United  States  gold  coin,  with  interest  from  date  till  paid, 

at  the  rate  of  one  and  a  quarter  per  cent,  per  month.     The 

said  mules  to  be  vented  and  delivered  to  said  Horton  when 

the  said  sum  and  interest  is  paid. 

"  Gilbert  Horton." 

On  the  execution  of  this  note  the  mules  were  delivered  to 
Horton  and  remained  in  his  possession,  with  the  exception 
of  some  short  intervals  unnecessary  to  notice,  until  the 
bankruptcy. 

A- suit  in  replevin  was  subsequently  brought  by  the  de- 
fendant in  this  proceeding,  and  the  bankrupt  having  inter- 
posed no  defense  the  mules  were  delivered  to  tbe  former  by 
the  shejiff.  The  assignee  now  sues  to  recover  the  possession 
or  the  value  of  the  property. 

It  is  contended  on  the  part  of  the  defendant  that  at  the 
time  of  the  sale  it  was  distinctly  understood  and  agreed 
that  the  mules  should  remain  the  property  of  the  vendor 
until  paid  for. 

The  assignee  resists  the  introduction  of  parol  testimony 
to  establish  this  agreement,  on  the  ground  that  it  would 
alter  or  contradict  the  written  instrument  above  set  forth. 
But  it  will  be  observed  that  this  instrument  is  merely  a 
promissory  note  signed  by  the  vendee  alone.  It  does  not 
purport  to  create  any  obligation  on  the  part  of  the  vendor. 
It  indicates  an  executory  agreement  to  pay  for  twenty  un- 
specified mules  when  delivered — a  certain  sum  on  a  certain 
day.  But  it  would  be  unavailable  to  charge  the  vendor, 
because  it  is  not  signed  by  him  as  the  statute  of  frauds  re* 
quires.  It  is,  therefore,  in  no  sense  a. bill  of  sale  or  an 
agreement  for  a  sale.  It  is  n^erely  an  agreement  to  pay  for 
certain  property  to  be  thereafter  delivered.  The  mere  pro- 
duction of  this  note  with  proof  of  the  signature  of  the 
maker  would  of  itself  be  ineffectual  to  establish,  as  against 
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the  defendant,  the  fact  of  sale.  Parol  proof  would  be  neces- 
sary to  show  his  acceptance  of  it,  and  the  transaction  which 
led  to  its  execution.  This  parol  proof,  and  not  the  note 
itself,  would  be  the  evidence  to  charge  the  vendor,  and  the 
note  could  then  be  received  as  evidence  of  the  terms  of 
sale,  not  as  a  written  contract  inter  partes,  for  it  is  executed 
by  only  one  of  them,  but  as  a  part  of  the  res  gestce,  and  as 
showing  the  real  nature  of  the  transaction. 

If  .then  the  proofs  now  offered  were  inconsistent  with  the 
transaction,  as  described  by  the  note  in  relation  to  the  price 
to  be  paid,  the  credit  to  be  allowed  or  the  number  of  mules 
to  be  delivered,  they  would  be  disregarded,  not  because 
they  contradicted  the  terms  of  the  written  contract  of  the 
parties,  for  they  have  made  none,  but  because  the  note 
being  in  writing  and  made  by  one  and  accepted  by  the  other 
would  afford  the  more  reliable  evidence.  But  the  parol 
proofs  offered  do  not  contradict  or  vary  the  agreement,  as 
evidenced  by  the  note. 

It  is  proposed  to  show  an  express  agreement  that  the  title 
was  to  remain  in  the  seller  until  payment  of  the  price  upon 
a  fixed  day.  This  is  not  only  not  contradictory  to  the  note, 
but  confirmatory  of  it,  for  the  note  provides  in  effect  that 
the  mules  are  not  to  be  delivered  or  "vented,"  (that  is, 
branded  with  the  owner's  sale  mark),  until  the  price  is  paid. 
This  agreement  seems  to  have  been  waived,  so  far  as  the 
retention  of  possession  by  the  seller  was  concerned,  for  the 
males  were  delivered  to  the  vendee.  But  the  parol  proofs 
show  that  the  title  was  to  remain  in  him,  in  accordance  with 
the  stipulation  in  the  note  with  regard  to  "  venting.^' 

The  parol  proof  and  the  terms  of  the  note  thus  clearly 
establish  what  was  the  understanding  of  the  parties,  and 
bring  the  case  within  the  rules  governing  conditional  sales. 
Parsons,  in  his  work  on  Contracts,  observes:  **But  where 
the  right  to  receive  payment  before  delivery  is  waived  by 
the  seller  and  immediate  possession  is  given  to  the  pur- 
chaser, and  yet  by  express  agreement  the  title  is  to  remain 
in  the  seller  until  the  payment  of  the  price  upon  a  fixed  day, 
such  payment  is  strictly  a  condition  precedent,  and  until 
performance  the  right  of  property  is  not  vested  in  the  pur- 
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chaser."  (1  Pars,  on  Con.  449;  2  Kent's  Com.  495;  Put- 
nam  v.  Lqpipkeir,  36  Cal.  157.) 

And  it  has  been  held  that  the  vendor's  title  will  prevail 
over  that  of  the  innocent  bona  fide  purchaser,  for  valne  from 
the  vendee  in  possession.  (KoJdery.  Hayes,  41  Cal.  465; 
Wright  v.  Solomon,  19  Cal.  64;  SaUers  v.  I^verdt,  20  Wend, 
373.) 

The  assignee  in  bankruptcy  is  certainly  in  no  better 
position  than  an  innocent  purchaser  for  value.  (See  Benj. 
on  Sales,  Am.  ed.,  sec.  520  in  nota.) 

Judgment  for  defendant. 


Central  Pacific  Railroad  Company  v. 

Adolphus  Benity. 

CiBcurr  CouBT,  District  op  Nevada. 
Mabch  18,  1878. 

1.  Ejectment — Right  of  Way. — The  act  of  congress  of  July  1, 1862,  granting 
a  right  of  way  to  the  extent  of  two  hundred  feet  on  each  side  of  its  track 
to  the  Central  Pacific  railroad  company,  gives  that  company  a  right  to 
the  possession  of  the  ground  over  which  the  grant  extends,  exclusive  in 
its  character,  and  that  company  may  recover,  in  ejectment,  the  posses- 
sion of  a  portion  of  the  same  from  one  who  has  wrongfully  entered 
thereon. 

Before  Sawteb,  Circuit  Judge,  and  *Hillyeb,  District  Judge. 

This  is  a  demurrer  to  a  complaint  in  ejectment.  The 
complaint  states  that  by  virtue  of  the  act  of  congress  of 
July  1,  1862,  plaintiff  is  entitled  to  the  possession  of  a  cer- 
tain tract  of  land  (describing  it)  for  railroad  purposes, 
"being  that  portion  of  plaintiff's  right  of  way,  situated," 
etc.  Section  2  of  the  act  referred  to  provides:  ''That  the 
right  of  way  through  the  public  lands  be,  and  the '  same  is 
hereby,  granted  to  said  company  for  the  construction  of 
said  railroad  and  telegraph  line;  ^  ^  *  said  right  of 
way  is  granted  to  said  raikoad  to  the  extent  of  two  hun- 
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dred  feet  in  width  on  each  sid6  of  said  railroad  where  it 
may  pass  over  the  public  lands." 

The  poinfc  raised  by  the  demurrer  is  that  the  plaintiff's 
interest  in  the  land  is  a  mere  easement,  for  the  recovery  of 
which  ejectment  will  not  lie. 

J.  B,  Marshall  and  Hai^ey  Broum,  for  plaintiff. 
Boardman  aiid  Varian,  for  defendant. 

By  the  Court,  Hillyeb,  District  Judge.  We  think  it 
clear  that  the  plaintiff*,  under  its  grant,  has  a  right  of  entry 
upon  and  possession  of  the  land  in  question,  and  that  this 
right  of  possession  is  necessarily  an  exclusive  right,  as 
against  all  certainly,  besides  the  United  States,  and  gives 
the  plaintiff  such  a  legal  interest  in  the  laud  as  enables  it 
to  maintain  an  action  like  the  present,  to  recover  the  pos- 
session from  one  who  has  wrongfully  entered  thereon. 

The  obstacles  to  this  suit,  such  as  they  are,  are  entirely 
technical.  If  the  plaintiff  is  entitled  to  actual  possession 
of  the  land,  for  the  purpose  of  effecting  the  object  in  view 
when  the  right  of  way  was  granted,  it  can  recover  such  pos- 
session in  some  judicial  proceeding.  The  mere  form  of 
the  action  has  ceased  to  be  of  any  importance  in  this  court. 

There  is  now  but  one  form  for  all  the  common  law  actions. 
In  every  action  the  complaint  contains  a  statement  of  the 
facts  of  the  case,  and  is  held  sufficient,  if  the  facts  stated 
entitle  the  plaintiff  to  the  relief  demanded.  We  think  this 
complaint  does  state  a  good  case.  It  may  be  admitted 
that  for  the  obstruction  of  a  mere  easement  the  recovery  of 
the  possession  of  the  land  itself  would  not  be  the  proper 
remedy.  But  in  order  that  the  plaintiff  in  the  case  at  bar 
may  make  such  use  of  the  laud  as  the  grantor  intended  it 
should  under  the  grant  of  a  right  of  way,  it  becomes  neces* 
sary  to  take  and  keep  an  actual  possession  of  the  land.  It 
must  also  be  a  possession  exclusive  of  all  other  persons. 
This  is  obvious  enough  as  to  all  the  land  upon  which  a  track, 
a  depot  or  other  superstructure,  is  placed,  and  we  think  the 
same  is  true  of  the  whole  two  hundred  feet  on  each  side  of 
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the  track.  The  grant  is  a  fight  of  way  to  the  extent  of  two 
hundred  feet  on  each  side  of  the  tracks  and  the  plaintiff  is 
entitled  to  possess  and  use  the  whole  qaantitj. 

This  right  of  possession  is  a  legal  right,  and  will  support 
an  action  to  recover  possession  when  there  has  been  an 
ouster.  It  has  been  held  that  it  would  support  such  an 
action  against  the  owner  of  the  fee.  {CUy  of  Winona  v. 
JBuffy  11  Minn.  119;  Dummer  ada.  den.  ex  dent.  Board  of 
Selectmen,  1  Spencer,  86.)  On  the  other  hand,  it  has  been 
held  that  the  owner  of  the  fee  could  not  recover  the  pos- 
session from  a  city  entitled  to  use  land  as  a  public  square, 
because  the  actual  possession  could  not  be  delivered  to  him. 
{Cincinnati  v.  JVhite'a  Lessee,  6  Pet.  431.)  This  case  does 
away  with  the  idea  that  the  owner  of  the  fee  may  recover 
possession  of  land  dedicated  to  a  public  use,  subject  to  the 
easement. 

What  has  been  said  in  reference  to  the  character  of  the 
possession  acquired  by  the  plaintiff  under  its  grant,  is,  if 
correct,  an  answer  to  the  further  objection  of  defendant  to 
the  complaint  that  it  does  not  allege  a  present  necessity  for 
the  use  of  the  precise  portion  of  the  right  of  way  occupied 
by  the  defendant. 

The  right  of  the  plaintiff  to  possess  the  land  in  dispute 
springs,  not  from  an  actual  necessity  for  its  use  at  any  given 
point  of  time,  but  from  the  grant  of  the  right  of  way  to  the 
extent  of  two  hundred  feet  on  each  side  of  the  track,  a 
grant  which,  as  we  view  it,  carries  with  it  necessarily  a 
right  to  the  possession  of  all  the  land  within  the  limits 
named.  Moreover,  it  might  materially  interfere  with  the 
plaintiff's  enjoyment  of  the  right  granted,  if  obliged  to  per- 
mit third  persons  to  occupy  all  such  portions  of  its  right  of 
way  as  it  was  not  at  the  moment  using.  Whenever  needed, 
the  delay  necessary  for  ejecting  an  occupant  might  cause 
inconvenience. 

Demurrer  overruled. 
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The  Eureka  Consolidated  Mining  Co.  v.  The 

Richmond  Mining  Co. 

CiBCUir  Court,  Distbiot  of  Nevada. 
March  22,  1878. 

1.  JtTRiSDicnoN  AFTER  BiLL  DISMISSED — INJUNCTION. —  Where  an  injunc- 

tion against  working  a  mine  pending  a  suit  in  equity  has  been  dissolved 
by  decree  upon  final  hearing,  the  bill  dismissed  without  qualification, 
the  decree  enrolled,  and  an  appeal  taken  in  such  form  as  to  operate  as 
a  supersedeas,  the  court  rendering  the  decree  has  no  jurisdiction  there- 
after to  restrain  the  successful  party  from  working  the  mine  pending 
the  appeal. 

2.  Injunction — Statutory  Provisions, — Section  1182,  Revised  Statutes  of 

Nevada,  authorizing  the  court  to  require  the  complainant  to  give  se- 
curity for  injuries  resulting  to  defendant  from  his  acts  pending  the  liti- 
gation, and  in  default  thereof  to  dissolve  any  injunction  in  his  favor, 
relates  to  cases  still  pending,  not  to  cases  already  in  judgment  and 
closed. 

Before  Sawyer,  Circuit  Judge,  and  Hillyeb,  District  Judge. 

The  Eureka  Consolidated  mining  company  brought  an 
action  against  the  Kichmond  mining  company  to  recover 
possession  of  a  portion  of  a  silver  mine.  It  also  filed  a  bill 
on  the  equity  side  of  the  court  against  the  same  defendant, 
alleging  ownership  of  the  portions  of  the  mine  sought  to  be 
recovered  in  the  action  at  law;  that  defendant  was  in  pos-* 
session,  working  the  mine  and  carrying  away  the  ore;  and 
praying  an  injunction  pending  the  litigation,  and  that  upon 
the  hearing  the  injunction  be  made  perpetual.  A  temporary 
injunction  was  issued.  The  defendant  in  these  actions 
thereupon  filed  a  cross-bill  in  the  equity  suit,  alleging  that 
the  complainant  in  the  original  bill  was  also  in  possession 
of,  and  working,  a  portion  of  the  mine  in  controversy,  and 
praying  an  injunction,  which  was  also  temporarily  granted. 
The  parties  then  waived  a  jury  in  the  law  case,  and  the  law 
case  was  tried,  and  the  bill  and  cross-bill  in  equity  were 
heard  at  the  same  time,  during  the  March  term,  1877,  upon 
the  same  evidence,  before  Mr.  Justice  Field,  Sawyer,  Cir- 
cuit Judge,  and  Hillyer,  District  Judge,  the  cases  having 
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been  prepared  and  argned  on  both  sides  with  consummate 
elaboration  and  ability.  The  court  found  for  the  plaintiff 
in  the  law  case,  and  gave  judgment  for  the  possession  of  the 
mine;  and  in  the  equity  case  a  decree  was  entered  for  the 
complainant  in  the  original  bill,  making  the  injunction  per- 
petaal,  and  a  decree  dismissing  the  cross-bill  and  dissolv- 
ing the  temporary  injunction  issued  thereon,  and  for  costs. 
The  decree  of  dismissal  was  absolute,  without  any  limita- 
tion or  qualification.  The  case  is  reported  in  4  Saw.  302, 
where  the  facts  are  fully  stated.  Both  parties  had  drifts 
running  in  various  directions  through  the  lode  on  differ- 
ent levels.  The  Bichmond  company  took  an  appeal  in  the 
equity  case,  sued  out  a  writ  of  error  in  the  action  at  law, 
and  gave  the  bonds  necessary  to  operate  as  a  supersedeas. 
After  the  appeal  the  Eureka  company  continued  to  work 
the  mine,  and  extended  its  drift  on  one  of  its  lower  levels 
so  as  to  cut  the  body  of  ore  in  what  is  known  as  the  Potts 
Chamber,  as  indicated  in  the  report  of  the  case  in  4  Saw. 
304,  being  the  body  of  ore  which  the  Bichmond  com- 
pany was  working  at  the  time  of  the  institution  of  the  ac- 
tions; but  did  not  enter  or  take  possession  of,  or  interfere 
with,  any  of  the  Bichmond  company's  shafts,  winzes,  or 
drifts.  Thereupon,  at  the  March  term,  1878,  of  the  circuit 
court,  the  Bichmond  company,  upon  affidavits  stating  the  ap- 
peal, supersedeas,  and  the  acts  of  the  Eureka  company  in  work- 
ing the  mine  in  the  disputed  territory,  applied  for  an  order 
restraining  the  further  working  of  the  mine  pending  the  ap- 
peal. It  was  claimed  on  the  argument,  that  the  working  of 
the  mine,  although  not  a  technical,  was  a  substantial,  violation 
of  the  supersedeas;  and  that  the  court,  for  the  purpose  of 
preserving  the  subject-matter  in  dispute  pending  the  litiga- 
tion, should  issue  the  order  sought.  Separate  notices  of  the 
motion  were  given  in  the  suit  in  equity  and  action  at  law. 

t7.  J.  Williams  and  CriUemJen  Tliornton,  for  the  motion. 
S.  Heydenfeldl,  John  Garber  and  H.  I.  Thornton,  contra. 

By  the  Court,  Sawyer,  Circuit  Judge.    We  will  consider 
the  equity  case  first.     In  this  suit,  upon  the  final  hearing, 
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the  preljminarj  injunction  was  dissolved,  and  the  cross-bill 
of  the  Bichmond  company  dismissed  absolutely  without 
limitation  or  qualification,  the  decree  enrolled,  and  the  term 
adjourned.  An  appeal  to  the  supreme  court  was  taken  in 
proper  time  and  form,  to  operate  as  a  supersedeas;  but  there 
was  nothing  to  supersede  except  the  decree  for  costs.  The 
court  granted  no  affirmative  relief  on  the  cross-bill.  It 
simply  denied  the  relief  asked  by  the  Bichmond  company, 
and  dismissed  the  bill  out  of  court.  The  Eureka  company 
was  not  doing  anything  under  or  by  virtue  of  the  decree. 
It  was  not  proceeding  to  collect  the  costs,  either  by  execu- 
tion or  otherwise.  The  case  was  ended  in  this  court,  the 
jurisdiction  exhausted,  and  the  term  adjourned.  There 
was  no  longer  any  case  pending  in  the  court  in  which  any 
order  could  be  made.  The  court,  therefore,  has  no  further 
jurisdiction  in  the  case  except  to  execute  the  decree  for 
costs  when  the  supersedeas  is  removed,  if  it  should  be  re- 
moved, or  till:  the  decree  is  reversed  on  appeal  to  the 
supreme  court,  and  the  cause  thereby  re-opened  upon  the 
receipt  of  the  mandate  from  the  appellate  court.  To  issue 
a  restraining  order,  would  be  to  exercise  a  new  original 
jurisdiction  without  any  suit  pending  in  which  it  could  be 
issued.  The  cases  of  Oalloioay  v.  The  Mayor  etc.  of  London, 
3  De  Gex,  Smith  and  Jones,  60,  and  Coleman  v.  Hudson 
River  Bridge  Company,  5  Blatchf.  56,  are  in  point.  The 
former  case  was  a  bill  to  restrain  the  corporation  of  Lon- 
don from  taking  certain  property  under  statutoi^  powers. 
The  master  of  the  rolls  dismissed  the  bill,  and  the  order  of 
dismissal  was  affirmed  on  appeal,  the  lords  justices  differing 
in  opinion.  An  appeal  having  been  taken  to  the  house  of 
lords,  it  being  probable  that  the  corporation  would  take  the 
property,  and  pull  down  the  building  pending  the  appeal, 
the  appellant  applied  to  the  lords  justices  for  an  injunction 
to  restrain  the  corporation  from  proceeding  till  the  appeal 
could  be  heard.  Although  the  lords  justices  expressed 
themselves  as  being  as  willing  as  they  ought  to  be  to  grant 
the  injunction,  it  was  denied  on  the  ground  that  their  juris- 
diction was  gone  on  the  dismissal  of  the  bill.  Lord  Jus- 
tice Turner  said:  '*I  cannot  but  think  that  by  reason  of 
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the  dismissal  of  the  bill,  the  power  of  the  coart  is  gone. 
I  think  that  the  plaintiff,  if  he  intended  to  appeal  to  the 
house  of  lords,  ought,  at  the  hearing,  to  have  asked  the 
court  so  to  frame  its  order  as  to  keep  alive  its  jurisdiction 
pending  the  appeal." 

In  Coleman  v.  Hudson  River  Bridge  Company^  the  judges 
of  the  circuit  court  not  agreeing,  certified  a  division  of 
opinion  to  the  supreme  court.  The  justices  of  the  supreme 
court  were  also  equally  divided  in  opinion  on  the  questions 
certified.  The  consequence  was  a  dismissal  of  the  certifi- 
cate of  division  by  the  supreme  court.  In  the  opinion  dis- 
missing the  certificate,  the  court  suggest  that  the  bill  must 
be  dismissed,  and  that  the  complainant  could  then  appeal 
from  the  decree  dismissing  the  bill.  The  defendant  filed 
the  mandate  and  moved  to  dismiss  the  bill;  whereupon,  the 
complainant's  counsel  asked  the  court  to  so  modify  the  de- 
cree of  dismissal  as  to  retain  the  provisional  injunction 
until  the  decision  of  the  supreme  court  on  appeal  from  the 
decree  of  dismissal.  It  was  argued  that  the  injunction  did 
not  necessarily  fall  with  a  dismissal  of  the  bill;  or,  if  it  did, 
prima  fojcie,  that  it  was  in  the  power  of  the  court  to  con- 
'  tinue  the  injunction  till  the  decision  of  the  appeal.  Mr. 
Justice  Nelson,  in  delivering  the  opinion  of  the  court,  says: 
"The  court  cannot  agree  with  either  of  these  positions. 
The  legal  result  of  the  division  of  opinion  of  the  judges  is  a 
dismissal  of  the  bill,  without  any  qualification.  Indeed, 
the  condition  of  the  court  renders  any  qualification  or  mod- 
ification of  the  dismissal  impracticable.  The  case  is  out  of 
court,  so  far  as  it  respects  any  proceedings,  except  an  ap- 
peal to  review  the  decree.  The  judges  are  disabled,  from 
a  contrariety  of  opinion,  to  annex  any  condition,  and  it  cer- 
tainly requires  no  argument  to  show  that  in  case  of  an  un- 
qualified dismissal  of  a  bill,  all  incidents  fall  with  it.  We 
agree  that  the  chancellor  may,  in  his  discretion,  direct  a 
modified  dismissal,  and  thereby  annex  to  it  such  conditions 
as  may  seem  to  him  just  and  equitable.  Having  the  pos- 
session and  entire  control  of  the  cause,  this  qualified  exer^ 
cise  of  power  is  practicable.  But  such  a  case  is  very  differ- 
ent from  this  one,  where  the  dismissal  is  the  result  of  law. 
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and  absolute;  and  where  from  the  condition  of  the  court  no 
modification  can  be  annexed.  It  was  insisted  that  an  ap- 
peal, when  taken  within  the  time  and  in  the  niode  prescribed 
bj  the  acts  of  congress  of  September  2i,  1789  (1  U.  S.  Stat, 
at  Large,  85,  sec.  23)  and  March  3,  1803  (2  Id.  244,  sec.  2), 
will  operate  under  and  by  virtue  of  those  acts  to  continue 
the  injunction.  But  it  is  quite  clear  that' these  provisions 
deal  only  with  the  writ  of  execution  founded  upon  the  de- 
cree rendered,  and  which  is  awarded  by  it,  and  have  no  ap- 
plication to  the  provisional  writ  of  injunction,  or  other  in- 
cidental proceedings  in  the  progress  of  the  cause."  {5 
Blatchf.  58.) 

This  case  is  clearly  an  authority  directly  upon  the  point, 
that  when  a  bill  is  dismissed  without  qualification,  it  is  out 
of  court;  that  all  incidents  go  with  it,  and  the  jurisdiction- 
is  gone.  The  very  object  of  the  motion  was  to  obtain  a 
modification  of  the  dismissal  so  as  to  avoid  this  result.  Mr. 
Justice  Nelson  also  observes  that  the  point  was  a  subject  of 
consideration  in  the  supreme  court,  and  that  no  doubt  was 
entertained  of  it  by  any  of  the  judges.  It  may,  therefore, 
be  regarded  as  the  decision  of  the  supreme  court,  and  as 
settling  the  question.  The  conclusion  is  so  obvious  that 
the  counsel  in  the  last  case,  in  their  motion  proceeded  upon 
the  theory,  that  unless  they  could  procure  a  modified  de- 
cree to  preserve  the  jurisdiction,  the  jurisdiction  would  be 
gone.  The  two  cases  cited  are  the  only  ones  brought  to 
our  notice,  or  that  we  have  been  able  to  find,  directly  de- 
ciding the  point.  Occasions  for  continuing  injunctions 
pending  an  appeal  must  have  been  frequent  and  pressing; 
and  the  fact  that  no  instance  can  be  found  in  practice  of 
their  continuance  where  the  bill  has  been  dismissed  abso- 
lutely, is  the  best  evidence  that  court  and  bar  have  regarded 
the  jurisdiction  as  gone. 

Counsel  for  the  Richmond  company  relied  upon  two 
cases,  GoddfLrd  v.  Ordioay,  4  Otto,  672,  and  Hart  v.  The 
Mayor  of  Albany,  3  Paige,  381,  neither  of  which  touches 
the  point  in  this  case.  In  the  former  case,  there  was  a  re- 
ceiver; and  at  the  time  the  supersedeas  was  perfected,  the 
receiver  had  twenty-five  thousand  dollars  of  the  fund  in  his 
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hands,  which  required  an  order  of  the  court  to  enable  him 
to  pay  it  over  to  the  defendant  in  pursaance  of  the  decree; 
which  order  the  court  was  asked  to  make.  The  supreme 
courfcsaj:  ''Such  an  order  would  be  in  aid  of  the  execu- 
tion of  the  decree,  which  has  been  stayed,  and  consequently 
beyond  the  power  of  the  court  to  make  until  the  appeal  is 
disposed  of.  While  the  court  below  may  make  the  neces- 
sary orders  j;o  preserve  the  fund,  and  direct  its  receiver  to 
that  extent^  it  cannot  place  the  money  beyond  the  control 
of  any  decree  that  may  be  made  here,  for  that  would  defeat 
its  jurisdiction."  There  the  fund  was  in  court,  in  its  cus- 
tody and  control.  But  in  this  case,  there  is  nothing  to  stay, 
except  the  collection  of  the  cosfcs.  The  court  has  no  cus- 
tody of  the  subject-matter.  There  is  no  /und  in  court,  or 
under  its  control.  In  the  case  cited  from  Paige,  the  master 
out  of  court,  upon  an  ex  parte  application,  had  granted  a 
preliminary  injunction  restraining  the  defendant  from  de- 
stroying and  removing  his  building.  Upon  the  coming  in 
of  the  answer,  the  defendant  moved,  on  bill  and  answer,  to 
dissolve  the  preliminary  injunction,  which  motion  was 
granted.  An  appeal  was  taken  from  the  order  dissolving 
the  injunction.  There  was  no  dismissal  of  the  bill,  no  final 
decree  in  the  case.  The  appeal  was  from  the  interlocutory 
order.  The  case  still  remained  in  court,  and  the  chancellor 
had  full  authority  to  make  any  other  order  that  the  exigen- 
cies of  the  case  demanded.  In  this  condition  of  things, 
upon  application,  and  upon  terms,  he  made  a  new  order 
restraining  for  a  brief  time  the  destruction  of  the  property 
in  controversy.  He  did  not  continue  the  former  injunction, 
but  as  he  says  in  terms,  exercised  a  new  and  original  juris- 
diction in  making  the  new  order;  that  is  not  this  case. 
Here  the  bill  is  dismissed  absolutely,  and  the  case  is 
wholly  out  of  court.  There  is  no  suit  pending  in  which  any 
order  can  be  made.  It  follows  that  the  motion  in  the  suit 
in  equity  must  be  denied. 

In  the  action  at  law,  this  court  never  had  jurisdiction  to 
issue  an  injunction.  And  it  was  for  this  reason  that  the 
bill  in  equity  was  filed.  The  court  never  had  the  custody 
of  the  subject-matter.     The  supersedeas  undoubtedly  stays 
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tbe  issue  of  a  writ  of  resfcitation  and  execution  for  costs. 
Bat  none  has  been  issued  or  asked  for.  The  Eureka  com- 
pany are  doing  nothing  whatever  by  authority,  or  under,  or 
in  pursuance  of,  the  judgment,  or  of  any  process  issued 
thereon.  It  is  doing  nothing  more  than  it  was  doing  be- 
fore these  actions  were  commenced,  except  that  it  has  ex- 
tended its  drifts  farther  into  the  mine,  so  as  to  work  the 
body  of  the  ore  which  it  was  seeking  by  these  same  means 
to  obtain,  prior  to  the  institution  of  any  of  these  suits.  It 
is  simply  doing  what  it  was  restrained  from  doing  by  the 
injunction  issued  on  the  cross-bill  while  it  was  in  force.  It 
is  proceeding  under  the  same  claim  and  authority  now,  as 
it  was  before,  nothing  more,  nothing  less.  The  court  has 
made  no  order  in  this  case  other  than  to  enter  judgment 
for  the  possession  and  costs  in  favor  of  the  Eureka  com- 
pany, and  it  can  make  none. 

Undoubtedly,  if  the  court  had  inadvertently,  or  other- 
wise, issued  an  execution  after  the  perfection  of  the  super- 
sedeas, and  the  plaintiff  had  been  thus  wrongfully  put  in 
possession,  or  was  about  to  be  so  put  in  possession  under 
tbe  writ,  it  could  by  virtue  of  its  control  over  its  process, 
have  stayed  the  execution  of  the  writ,  or  have  restored  the 
possession  improperly  given,  had  the  writ  been  executed. 
But  nothing  of  the  kind  has  occurred.  Nothing  in  the  cus- 
tody or  control  of  the  court  in  this  action  is  in  any  manner 
affected  by  the  acts  of  the  Eureka  company,  and  the  court 
is  without  power  to  interfere.  If  there  is  any  power  to 
issue  the  restraining  order  asked,  it  lies  with  the  appellate 
court.  Whether  that  tribunal  can  make  the  order,  must  be 
determined  by  itself.  Under  its  rules,  however,  upon  a 
proper  showing,  it  can  afford  a  speedy  remedy  by  advancing 
the  cause  and  bringing  it  to  an  early  hearing.  If  deemed  a 
proper  case,  this  would  perhaps  be  the  better  remedy. 
While  on  the  one  hand  the  working  of  the  mine  might  con- 
sume the  subject-matter  of  litigation,  and  leave  little  for  the 
Bichmond  company  in  case  of  ultimate  success;  on  the 
other,  to  restrain  the  working  of  the  mine  adjudged  to  be- 
long to  the  Eureka  company  for  the  period  of  three  years, 
the  time  suggested  as  likely  to  be  required  for  the  disposi- 


128  OuPHANT  V.  Salem  Flouring  Mills.  [Dist.  Ct. 

Opinion  of  the  Court — Deady,  J.  [March, 

tion  of  the  case,  would  be  scarcely  less  calamitous  should 
the  decision  be  affirmed.  To  those  familiar  with  the  sub- 
ject, it  requires  no  argument  to  show  that  it  would  be  ex- 
tremely disastrous  to  allow  an  open  mine,  with  all  its  vast 
extent  of  shafts,  drifts,  winzes,  etc.,  to  fill  with,  water,  fall 
in  and  become  destroyed,  and  its  machinery,  hoisting 
works,  mill  and  mine  itself,  to  be  disused  for  so  long  a 
period.  Section  1182  of  the  statutes  of  Nevada,  also  re- 
lied on  by  the  Bichmond  company,  relates  to  proceedings 
in  a  case  pending,  over  which  the  court  still  has  control. 
But  this  case  is  ended  and  gone  beyond  the  reach  of  this 
court.  The  statutory  provision,  therefore,  has  no  applica- 
tion. 

It  follows  that  the  motions  must  be  denied,  and  the  or- 
der issued  restraining  the  Eureka  company  from  working 
pending  the  motion,  vacated  and  dissolved,  and  it  is  so  or- 
dered. 


W.  S.  Oliphant  v.  The  Salem  Flouring  Mills  Co. 

District  Court,  District  op  OasaoK. 
March  29,  1878. 

1.  Marking  Unpatented  Article. — The  third  clause  of  section  4901  of  the 
R.  S.,  forbidding  the  marking  of  unpatented  articles  with  the  word 
''patent,"  applies  to  such  marking  whether  the  article  marked  is  patent- 
able or  not. 

Before  Deady,  District  Judge. 

Action  to  recover  penalties  for  the  violation  of  section 
4901  of  the  E.  S. 

Addison  C.  Oibbs  and  J.  Quinn  Thornton,  for  the  plaintiff. 
WiUiam  H.  Effinger  and  J.  J.  Shaw,  for  the  defendant. 

Deadt,  J.  This  action  is  brought  by  the  plaintiff,  who 
sues  as  well  for  himself  as  the  United  States,  under  the 
third  clause  of  section  4901  of  the  B.  S.,  to  recover  of  the 
defendant  penalties  for  marking  one  thousand  sacks  of  un- 
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patented  flour  with  the  word  "patent,"  "for  the  purpose 
of  deceiving  the  public,  and  having  it  understood  and  be- 
lieved by  the  public  that  the  flour  put  into  each  of  said 
sacks  was  patented." 

The  defendant  demurs  to  the  complaint,  and  for  cause  of 
demurrer  alleges  that  it  does  not  state  facts  sufficient  to 
constitute  a  cac^e  of  action.  Upon  the  argument  of  the 
demurrer,  the  only  point  made  in  support  of  it  was  that  the 
article  upon  which  the  word  "patent"  is  used  must  be  a 
patentable  one,  entitled  to  be  patented,  and  this  must  be 
sufficiently  alleged. 

The  section  of  the  R.  S.  in  question  provides  substan- 
tially that  whoever,  1.  "Marks  upon  anything  made,  used 
or  sold  by  hiih  for  which  he  has  not  obtained  a  patent,  the 
name  or  any  imitation"  thereof  of  the  patentee  of  such 
thing  without  his  consent;  or,  2.  Marks  upon  any  such 
patented  article  the  word  "patent,"  "patentee"  or  "letters 
patent,"  "or  any  word  of  like  import,  with  intent  to  imitate 
or  counterfeit  the  mark  or  device  of  the  patentee,"  without 
his  consent;  or,  3.  Marks  upon  "any  unpatented  article 
the  word  'patent,'  or  any  word  importing  that  the  same  is 
patented  for  the  purpose  of  deceiving  the  public,  shall  be 
liable  for  every  such  offense  to  a  penalty  of  not  less  than 
one  hundred  dollars,  with  costs,"  to  any  person  who  shall 
sue  fur  the  same,  one  half  to  go  to  himself,  and  the  other 
to  the  United  States. 

The  first  two  clauses  of  this  section  are  evidently  in- 
tended to  protect  the  patentee  of  a  patented  article  against 
the  fraudulent  use  of  his  name  or  device  upon  a  spurious 
article,  and  it  is  equally  manifest  that  the  third  clause  is 
intended  to  protect  the  public  against  the  fraudulent  use  of 
the  word  patent.  What  art,  machine,  composition,  process, 
or  result  maybe  patented  is  largely  a  question  of  fact,  which 
in  most  cases  lies  beyond  the  knowledge  or  observation  of 
the  mass  of  mankind,  the  public.  To  say  whether  an  article 
is  both  novel  and  useful,  has  "a  sufficiency  of  invention," 
to  entitle  it  to  be  patented  is  o/ten  a  difficult  question,  and 
one  which  in  most  cases  requires  the  skill  and  research  of 
experts  to  determine.  It  may  be  useful  but  not  new,  or  the 
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reverse,  and  in  neither  case  is  it  patentable.  But  the  word 
''patent''  upon  an  article  is  prima  facie  an  assertion  that  it 
has  some  peculiar  value  or  merit  sufficient  to  induce  the 
government,  upon  a  thorough  examination  of  the  subject, 
to  give  the  inventor  the  exclusive  right  to  make  and  vend 
the  same.  The  impression  which  the  fact  ordinarily  makes 
upon  the  mind  is,  that  the  article  marked/'patent"  is  in 
some  respects  more  useful  or  desirable  than  articles  of  the 
same  general  kind  or  use  which  are  not  so  marked.  U, 
then,  a  person  marks  an  unpatented  article  with  the  word 
"patent,"  the  public  are  thereby  liable  to  be  deceived  as 
to  the  character  and  value  of  the  article.  The  act  is  a 
species  of  counterfeiting.  This  being  so,  the  presumption 
is,  until  the  contrary  appears,  that  the  mark  was  placed  on 
the  article  with  the  intention  to  deceive.  The  falsehood  is 
a  badge  of  fraud. 

To  my  mind  it  is  clear  both  upon  the  reason  of  the  thing 
and  the  plain  words  of  the  statute,  that  the  penalty  is  in- 
curred by  marking  an  unpatented  article  with  the  word 
"patent,"  whether  the  same  is  patentable  or  not.  The 
statute  is  made  for  the  protection  of  the  public,  and  is  in- 
tended to  prevent  unscrupulous  persons  from  imposing  upon 
the  community  by  the  unauthorized  and  false  use  of  the 
word  "patent."  But  it  must  also  appear  that  the  article 
was  so  falsely  marked  with  intent  to  deceive  the  public. 
Cases  may  arise  in  which  it  is  apparent  that  the  marking 
was  done  on  unpatented  articles  in  jest  or  ridicule,  or  as  a 
mere  fancy  or  caprice  under  such  circumstances  that  it  is  not 
possible  that  any  one  could  be  misled  or  deceived  by  it. 
A  person  might  mark  his  dog  or  horse  with  the  word 
"patent,"  but  hardly  with  the  intention  to  make  the  public 
believe  that  either  was  of  any  more  use  or  value  than  any 
other  like  animal.  And  in  such  an  extreme  case  the  court 
might  be  able  to  say  on  demurrer  to  the  complaint  that 
there  could  not  by  any  possibility  have  been  any  intention 
to  deceive. 

But  in  all  ordinary  cases,  or  cases  in  which  there  can  be 
any  doubt  about  it,  the  question  of  fraudulent  intent  or 
purpose  to  deceive  is  one  for  the  jury.     In  passing  upon  it, 
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the  probability  or  improbability  of  the  pablic  being  de- 
ceived by  the  alleged  false  marking  will  be  taken  into  con- 
sideration by  them.  In  this  case,  the  court  is  unable  to 
say,  judicially  or  otherwise,  that  flour  has  never  been  pat- 
ented, and  cannot  be;  and  more,  that  that  is  a  fact  of  such 
general  notoriety  the  public  could  not  be  deceived  in  re- 
gard to  it.  So  far  from  this  being  the  case,  it  is  easy  to 
conceive,  in  the  light  of  the  numberless  patents  for  special 
preparations  of  farinaceous  food,  of  flour  being  so  prepared, 
either  by  means  of  peculiar  machinery  or  some  mixture 
with  the  grain  of  some  chemical  ingredient,  as  to  be  pat- 
entable. It  is  fair  to  presume  that  this  flour  was  marked 
''patent"  for  some  purpose.  The  demurrer  admits  that 
this  purpose  was  to  deceive  the  public,  unless,  as  has  been 
suggested,  the  court  can  say  that  such  a  result  is  impos- 
sible. 

In  the  United  States  v.  Moiris,  2  Bond,  24,  Mr.  Justice 
Leavitt  expressed  the  opinion  that  this  statute  did  not  apply 
to  non-patentable  articles.  But  this  was  mere  obiter  and 
without  the  argument.  This  opinion  stands  alone  and  I  am 
unable  to  concur  with  its  reasoning  oi  conclusions. 

In  Nicholla  v.  NetoeU^  1  Fish,  647,  as  stated  in  Brightly's 
Dig.  637,  it  was  decided  that  the  object  of  this  section  **  is 
to  guard  the  public  right  to  use  unpatented  articles,  and  to 
prevent  deception  by  assertion^  that  articles  not  entitled  to 
that  privilege  have  been  patented.*'  The  full  report  of  the 
case  is  not  obtainable  here,  but  the  reputation  of  the  author 
of  the  digest  is  a  sufficient  guarantee  that  the  effect  of  the 
decision  is  correctly  given  therein.  From  this,  it  appears 
that  the  law  applies  to  all  unpatented  articles,  whether  pat- 
entable or  not,  for  the  plain  reason  that  the  public  should 
not  be  prevented  from  exercising  their  undoubted  right  to 
use  unpatented  articles  by  the  false,  and  may  be  corrupt, 
assertion  of  any  one,  that  they  are  patented. 

In  Law's  Am.  Dig.  Pat.  Cas.  585,  the  case  of  Stepheiis  v. 
CcddioeU  is  cited  froin  the  manuscript  of  Mr.  Justice  Sprague 
(1860).  The  digest  says  the  penalty  provided  in  this  sec- 
tion *'for  affixing  the  word  'patent'  to  an  unpatented  arti- 
cle is  incurred  as  to  all  articles  made  and  having  such  word' 
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aj£xed  with  a  guilty  purpose."  It  is  probable  from  the  con- 
text that  the  article  involved  in  the  case  was  a  patentable 
one,  but  the  language  is  clear  and  unqualified,  and  indicates 
plainly  that  no  such  limitation  upon  the  ordinary  significa- 
tion of  the  word  "unpatented"  was  thought  of. 

In  Walker  v.  Hawkhurst,  5  Bl.  C.  C.  494,  there  was  a  ver- 
dict for  the  defendant  and  a  motion  for  a  new  trial  on  ac- 
count of  alleged  error  in  the  charge.  In  overruling  the  mo- 
tion Mr.  Justice  Nelson  said  that  the  simple  act  of  marking 
an  article  was  not  sufficient.  ''The  marking  m.ust  not  only 
give  the  public  to  understand  the  fact  of  a  patent,  but  the 
act  must  be  done  malo  animo,  with  an  intent  to  deceive; 
and  this  ingredient  of  the  offense,  which  is  essential  to  make 
it  complete,  must  be  left  to,  and  be  found  by  the  jury."  It 
does  not  appear  from  the  report  what  was  the  nature  of  the 
article  marked,  but  there  is  no  suggestion  that  it  was  at  all 
material  whether  it  was  patentable  or  not. 

This  demurrer  was  taken  and  argued  upon  the  assump- 
tion that  the  complaint  did  not  sufficiently  allege  that  the 
flour  was  a  patentable  article;  and  that  if  it  did  it  was  a 
sham  allegation,  being  manifestly  false  because  it  is  impos- 
sible for  flour  to  be  patented.  But  upon  examination  of 
the  complaint  I  am  inclined  to  think  that  the  allegation 
upon  that  subject  is  sufficient.  It  is,  "  that  all  of  said  flour 
and  sacks  were  the  property  of  the  defendant  and  patentable 
articles  under  the  laws  of  the  United  States."  This  is  not, 
as  was  contended,  an  allegation  that  the  flour  and  sacks 
taken  conjunctively,  together,  constituted  one  patentable 
article,  but  rather  that  all  the  flour  and  sacks,  as  such,  that 
is,  both  sacks  and  flour  are  patentable.  But  however  this 
may  be,  I  regard  the  allegation  as  immaterial  and  the  com- 
plaint is  sufficient  without  it. 

The  demurrer  is  overruled. 
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€•  A*  WooDSUM,  Assignee  etc.,  v.  Frank  Bray 

AND  Isaac  N.  Thompson. 

DisTEiCT  Court,  District  op  Californu. 

April  2,  1878. 

1.  Preference.  — A  bill  of  sale  by  the  bankrupt,  held  under  the  circumstances 
to  be  a  preference. 

Before  Hoffman,  District  Judge. 

J.  A.  Toel  and  D.  L.  Ddmas,  for  plaintiff. 
Moore^  Lane  and  Leib,  for  defendant. 

Hoffman,  J.  This  action  is  brought  by  the  assignee  of 
the  bankrupt  to  recover  the  value  of  certain  property  con- 
Yeyed  by  the  latter  to  the  defendant  in  fraud  of  the  bank- 
rupt act. 

The  facts  of  the  case  are  as  follows:  In  the  latter  part  of 
the  year  1875  the  several  creditors  of  the  bankrupt,  having 
attached  his  property,  he  convened  a  meeting  of  his  credi- 
tors to  affect  a  settlement.  They  agreed  to  accept  a  pay- 
ment of  sixty-six  and  two  thirds  per  cent.,  in  full  satisfaction 
of  their  claims.  The  requisite  funds  were  advanced  by  the 
defendants,  who  received  from  the  bankrupt  an  absolute 
conveyance,  intended  as  a  mortgage,  of  his  farm,  already 
mortgaged  for  five  thousand  dollars.  He  appears  at  this 
time  to  have  been  indebted  to  the  defendants  in  about  four 
thousand  dollars.  He  was  also  indebted  to  Woodsum,  the 
present  plaintiff,  and  to  other  creditors,  to  an  amount  some- 
what over  three  thousand  dollars.  In  1877,  it  appears  that 
another  meeting  of  the  creditors  was  held  at  the  store  of  the 
defendants.  The  bankrupt  testifies  that  Mr.  Bray  told  him 
that  he  had  heard  he  was  getting  into  trouble,  and  that  he- 
had  better  call  his  creditors  together,  and  they  (defendants) 
would  pay  them.  This  proposition  was  accepted  by  the  bank- 
rupt and  he  thereupon  gave  them  the  security  they  demanded, 
viz. :  an  assignment  of  a  lease  of  the  Martinez  farm,  and  con- 
veyance of  his  farming  implements.     He  afterwards  con- 
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signed  to  them  the  produce  of  the  Martinez  farm.  The 
bankrupt  swears  that  he  never  afterwards  bad  the  reatly 
money  to  pay,  and  that  they  certainly  knew  the  state  of  bis 
affairs.  About  the  last  of  July  1877,  the  bankrupt  again  ap- 
plied to  Bray  for  money  "to  finish  up  his  crop."  Bray 
demanded  more  security  which  the  bankrupt  objected  to 
giving,  on  the  ground  that  if  he  gave  them  a  bill  of  sale  for 
the  Martinez  crop  others  would  sue  him  ''and  the  whole 
thing  would  be  thrown  into  law."  Bray  then  offered  to  de- 
duct one  thousand  dollars  from  the  amount  of  his  claim  if 
the  bankrupt  could  raise  five  thousand  dollars  to  pay  the 
balance.  Shortly  afterwards  the  defendants  obtained  the 
bill  of  sale  for  the  property  which  it  is  sought  to  recover  in 
this  action.  It  included  all  the  property  of  the  bankrupt 
not  even  excepting  some  articles  exempt  from  execution. 
It  was  exacted  of  the  bankrupt,  as  he  states  under  the 
threat,  that  they  would  otherwise  "throw  the  thing  into 
bankruptcy  at  that  time."  "The  bill  of  sale  was  made  to 
cover  everything  I  might  possibly  have." 

The  bankrupt  also  testifies  that  he  refused  to  execute  this 
bill  of  sale  unless  the  defendants  agreed  to  pay  off  his 
Mayfield  debts,  amounting  to  about  twelve  hundred  dollars, 
to  which  they  finally  assented;  whether  they  also  agreed  to 
pay  off  his  Santa  Clara  debts,  he  is  unable  to  say. 

The  account  of  the  transaction  given  by  Mr.  Bray  sub- 
stantially agrees  with  that  of  the  bankrupt.  Among  the 
reasons  assigned  by  Mr.  Bray  for  exacting  the  bill  of  sale 
from  the  bankrupt  was  the  fact  that  Manning  owed  debts 
about  Mayfield  and  Santa  Clara,  and  he  feared  the  creditors 
might  attach  and  cause  loss  to  the  estate;  that  he  expected 
a  rise  in  the  price  of  wheat  and  he  desired  to  get  Manning's 
crop  into  his  hands  to  save  it  from  attachments,  and  to  hold 
for  the  expected  rise.  He  also  stated  as  an  additional 
'  reason  that  he  feared  the  bankrupt  was  becoming  intemper- 
ate, and  might  cause  him  a  loss  through  mismanagement. 
He  differs  from  the  bankrupt,  however,  in  one  particular; 
but  the  difference  is  certainly  to  his  disadvantage.  He 
states  that  he  agreed  with  the  bankrupt  that  if  the  crop 
produced  six  thousand  dollars,  they  would  defer  their  claim 
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to  tbe  amount  of  one  thousand  dollars,  and  would  pay  tlie 
Mayfield  creditors;  but  those  creditors  were  to  be  paid  only 
in  case  the  crop  produced  that  sum. 

Mr.  Thompson,  his  partner,  makes  the  sdme  statement: 
"My  understanding  was  that  if  the  crop,  farming  utensils, 
horses,  etc.,  produced  six  thousand  dollars,  we  were  to  pay 
the  creditors  one  thousand  two  hundred  dollars.'' 

Antonio  Martinez,  who  was  present  when  the  bill  of  sale 
was  executed,  testified  that  he  told  Bray  that  he  had  a  bill 
against  the  bankrupt,  and  inquired  if  he  thought  he  could 
collect  it;  to  which  Bray  replied  that  he  did  not  know.  Mar- 
tinez then  said  that  he  thought  that  Manning  was  about  to 
be  attached.  Bray  answered  that  he  thought  so  too,  and 
that  he  had  come  there  to  provide  against  it  by  making  him 
sign  a  bill  of  sale. 

The  above  are  all  the  facts  it  is  deemed  necessary  to  men- 
tion. A  clearer  case  of  an  illegal  preference  could  hardly 
be  presented.  That  the  bankrupt  was  hopelessly  insolvent 
cannot  be  disputed;  and  that  the  defendants  had  reasonable 
cause  to  believe  him  so  is  equally  plain.  Mr.  Bray  swears 
that  he  believed  him  to  be  solvent;  that  is,  that  if  his  crops 
turned  out  well,  and  if  his  farm  could  be  sold  for  a  consid- 
erable sum  in  excess  of  the  mortgage  (which,  under  the 
testimony,  seems  to  have  been  highly  improbable),  and  if 
his  horses,  farming  implements,  etc.,  brought  fair  prices, 
enough  might  have  been  obtained  to  satisfy  all  the  indebt- 
s  edness  which  Mr.  Bray  supposed  he  owed. 

It  is  unnecessary  to  dwell  upon  the  fact,  that  even  if  there 
had  been  more  grounds  for  this  conjecture  or  estimate  than 
appear  to  have  existed,  the  condition  of  the  bankrupt  would 
nevertheless  have  been,  in  legal  contemplation,  that  of  in- 
solvency. He  was  certainly  then,  and  for  a  long  time  pre- 
viously had  been,  unable  to  pay  his  debts.  From  the  time 
that  the  defendants  had  advanced  the  funds  to  enable  him 
to  settle  with  his  creditors  at  sixty-six  and  two  thirds  cents 
on  the  dollar,  his  indebtedness  then  had  been  constantly 
increasing.  They  had  taken  from  him  a  deed  for  his  farm, 
an  assignment  of  his  lease,  and  even  of  a  policy  of  insur- 
ance on  his  life  for  one  thousand  dollars. 
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He  had  also  placed  in  their  hands  a  large  quantity  of 
grain,  and  they  had  obtained  from  him  a  bill  of  sale  of  his 
horses,  farming  implements,  etc.,  the  possession  of  which 
does  not  appear  to  have  been  transferred. 

Shortly  before  obtaining  the  bill  of  sale  in  question  in 
this  suit,  they  had  offered  to  reduce  their  claim  by  one 
thousand  dollars,  provided  he  could  obtain  five  thousand 
dollars  to  pay  them;  and  when  the  bill  was  executed  it  was 
insisted  on  with  the  full  knowledge  and  for  the  avowed  rea- 
son that  attachments  by  other  creditors  were  impending. 
They  were  not  aware,  it  is  true,  of  the  debt  to  Woodsum, 
amounting  to  some  three  thousand  dollars,  but  they  knew 
there  were  debts  due  to  creditors  in  Mayfield  and  Santa 
Clara,  and  these  they,  according  to  their  own  statement, 
agreed  to  pay  to  the  amount  of  one  thousand  two  hundred 
dollars  (although  the  bankrupt  demanded  one  thousand  five 
hundred  dollars)  only  in  case  the  crop  and  other  property 
produced  six  thousand  dollars,  a  condition  wholly  incon- 
sistent with  a  belief  in  the  solvency  of  a  man  whom  they 
were  compelling  to  convey  all  the  property  he  possessed, 
of  every  kind  and  description,  including  some  articles  ex- 
empt  by  law  from  execution. 

Their  own  avowal,  that  their  reason  for  demanding  the 
transfer  was  to  save  the  property  from  attachments  which 
were  about  to  be  levied,  is  a  confession  that  they  intended  to 
make  the  bankrupt  put  the  whole  of  his  property  beyond 
the  reach  of  his  other  creditors,  and  to  secure  for  them- 
selves the  means  of  appropriating  it  exclusively  to  the  sat- 
isfaction of  the  debt  due  them.  It  is  precisely  such  trans- 
actions that  the  provisions  of  the  bankrupt  act,  with  respect 
to  preferences,  were  intended  to  prohibit  and  avoid.  Of 
the  property  conveyed  to  the  defendants,  only  the  wheat 
and  the  spring  wagon  appear  to  have  come  into  their  pos- 
session, or  to  have  been  retained  by  them.  The  quantity  of 
wheat  seems  to  have  been  in  all,  ninety-eight  thousand  and 
seventy-four  pounds,  which  at  two  dollars  and  seventy-five 
cents  per  cental,  amounts  to  two  thousand  six  hundred  and 
ninety-seven  dollars  and  three  cents;  spring  wagon,    two 
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handred  and  thirty  dollars,  makipg  two  thousand  nine  hun- 
dred and  twenty-seven  dollars  and  three  cents. 

I  have  taken  these  figures  from  the  brief  of  the  counsel 
for  the  plaintiff.  Their  accuracy  is  not  controverted  in  the 
brief  filed  on  the  part  of  the  defendant.  If  any  error  in 
them  can  be  pointed  out  it  will  be  corrected.  But  if  no 
suggestion  to  that  effect  be  made,  judgment  for  the  sum  of 
two  thousand  nine  hundred  and  twentv-seven  dollars  and 
three  cents,  in  gold  coin,  will  be  entered. 

Some  conversation  occurred  at  the  hearing  with  regard 
to  expenses  incurred  by  the  defendants  after  the  execution 
of  the  bill  of  sale  in  preparing  the  wheat  for  market.  No 
mention  is  made  of  this  in  the  brief  of  the  defendants.  If 
auy  such  expenses  as  for  threshing,  sacking,  hauling,  etc., 
were  incurred,  they  should  be  allowed  so  far  as  they  con- 
tributed to  enhance  the  value  of  the  property  conveyed  to 
them. 


The  Ship  Compta, 

District  Court,  DisTRier  or  California. 

April  6,  1878. 

1.  Rule  op  Damages. — Where  goods  are  delivered  in  a  damaged  condition, 

the  damage  sustained  is  the  difference  between  their  market  value,  if 
sound,  and  their  value  in  their  unsound  condition— both  values  to  be 
computed  as  of  the  time  where  the  goods  were,  or  should  have  been,  de- 
livered. 

2.  Private  Contract— Liability. — The  ship's  liability  is  not  affected  by 

private  contracts  between  the  shipper  and  strangers  for  the  purchase 
and  sale  of  the  goods. 

3.  Same — Shipper's  Profits  Immaterial. — It  is  immaterial  what  disposi- 

tion  the  shipper  has  made  of  the  goods  since  the  breach  of  contract 
occurred.  If  he  has  chosen  to  hold  them  for  a  better  market  it  was  at 
his  own  risk  and  for  his  own  account.  The  liability  of  the  carrier  is  in 
no  way  affected  by  the  result  of  the  speculation.  A  rise  in  the  price  of 
the  goods  will  not  diminish  his  liability;  nor  a  fall  increase  it. 

Before  Hoffman,  District  Judge. 

Geo,  B.  Meyrill,  for  libellants. 
C.  Temple  Emmd,  for  chiimants. 
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Hoffman,  J.  The  rale  of  damages  in  cases  of  this  de- 
scription is  too  well  settled  to  require  argument  or  authority. 
Where  goods  are  delivered  in  a  damaged  condition,  the 
damage  sustained  is  the  difference  between  their  market 
value,  if  sound,  and  their  market  value  in  their  unsound 
condition.  Both  values  to  be  ascertained  as  of  the  time 
when  the  goods  were,  or  should  have  been,  delivered. 

The  private  contract  between  Mr.  Merrill  and  Mr.  Kittle, 
in  the  case  at  bar,  can  have  no  influence  on  the  amount  to 
be  awarded,  except  so  far  as  it  affords  some  indication  of 
the  market  value  at  the  time  of  delivery,  and  this  for  several 
reasons:  1.  It  does  not  appear  that  the  contract  was  made 
by  the  libellauts,  or  that  they  were  bound  by  it;  2.  The 
contract  was  rescinded  as  the  linseed  contracted  for  ''could 
not  be  furnished;"  3.  To  allow  the  ship's  liability  for  fail- 
ure to  perform  her  contract  to  be  in  any  way  affected  by 
secret  arrangements  between  the  shipper  and  strangers,  is 
wholly  inadmissible.  If  permitted,  a  door  to  gross  fraud 
would  be  opened.  For  the  shipper  might  enter  into  .pre- 
tended contracts  at  exaggerated  values,  and  thus  attempt  to 
increase  the  liability  of  the  ship. 

So  on  the  other  hand,  it  is  of  no  concern  to  the  ship  if 
the  shipper  has  agreed  to  sell  the  goods  at  a  price  below 
their  real  value,  or  even  to  give  them  away.  Her  master 
has  agreed  to  deliver  the  contents  of  the  bill  of  lading  in 
good  condition.  He  has  delivered  them  damaged.  He 
must  therefore  pay  the  difference  in  value.  What  the  ship- 
per agreed  to  sell  them  to  a  stranger  for  is  as  irrelevant  as 
would  be  evidence  to  show  that  the  expected  purchaser, 
shortly  after  the  arrival  of  the  vessel,  became  bankrupt,  and 
that  the  shipper,  if  he  had  delivered  the  goods  to  him, 
would  have  lost  their  price. 

It  is  in  like  manner  immaterial  what  disposition  the  ship- 
per has  made  of  the  goods  since  their  delivery  to  him,  and 
especially  since  the  commencement  of  the  suit,  except  so  far 
as  the  prices  obtained  by  him  may  serve  to  show  the  market 
price  at  the  time  and  place  of  delivery,  or,  in  other  words, 
the  time  of  the  breach  of  contract  by  the  ship. 

If  the  shipper  has  seen  fit  to  hold  the  goods  for  a  better 
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market,  he  has  entered  into  a  speculation  the  result  of 
which  can  in  no  way  affect  the  liability  of  the  ship.  If  he 
has  obtained  a  higher  price  than  could  have  been  realized 
at  the  time  of  the  breach,  the  ship's  liability  is  not  thereby 
diminished.  If  he  has  sold  them  at  a  lower  price,  her  lia- 
bility is  not  increased. 

With  the  expenses  incidental  to  this  speculation,  such  as 
storage,  insurance,  etc.,  the  ship  has  nothing  to  do.  The 
ship-owner  has  not  authorized  them.  He  can  neither  profit 
or  lose  by  the  result  of  the  expenditure.  These  observa- 
tions are  especially  applicable  to  this  case,  since  it  appears 
that  those  expenses  were  incurred,  and  the  sales  made  long 
subsequently  to  the  filing  of  this  libel.  Neither  can  the  rise 
in  price  of  the  linseed  diminish  the  ship's  liability  anymore 
than  a  fall  in  price  would  have  increased  it.  The  ship- 
owner by  the  bill  of  lading  does  not  enter  into  any  engage- 
ment with  the  owner  of  goods  that  may  be  damaged,  to  go 
into  a  joint  speculative  operation  founded  upon  the  antici- 
pated state  of  the  market  at  some  indefinite  future  time,  to 
be  judged  of  by  the  shipper,  who  retains  in  his  own  hands 
the  whole  conduct  of*  the  adventure.  Such  a  rule  would 
impose  on  the  ship-owner  obligations  and  liabilities  little 
suspected  by  persons  engaged  in  that  business,  and  of  which 
his  contract  by  bill  of  lading  contains  no  hint.  The  only 
safe,  rational  and  equal  rule,  is  to  hold,  as  before  stated, 
the  vessel  liable  for  the  difference  between  market  value  of 
the  goods,  if  sound,  and  their  value  in  their  damaged  condi- 
tion, at  the  time  and  place  of  delivery. 

The  commissioner  in  his  report  has  submitted  three  com- 
putations of  damages  based  on  as  many  different  theories 
for  ascertaining  them.  In  his  third  computation  he  had 
adopted  the  rule  herein  laid  down.  The  market  price  of 
sound  linseed  on  or  about  the  first  of  March,  which  was  the 
time  of  delivery,  he  finds  to  have  been  three  and  a  quarter 
cents  per  pound,  on  a  credit  of  sixty  days,  which  for  one 
million  one  hundred  and  eighty-three  thousand  pounds  gives 
thirty-eight  thousand  four  hundred  and  forty-seven  dollars 
and  fifty  cents;  reducing  this  to  cash  by  a  rebate  of  interest, 
he  fixes  the  sound  market  value  for  cash  on  that  date  at  thirty- 
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seven  thousand  six  hundred  and  seventj-eight  dollars  and 
fifty-six  cents. 

To  arrive  at  the  difference  between  .that  value  and  the 
cash  value  of  the  goods  in  their  damaged  condition,  the 
proofs  furnish  only  two  data.  First.  The  offer  made  by 
Mr.  Kittle  to  give  for  the  whole  shipment  two  and  one  half 
cents  per  pound,  cash.  This  offer  was  declined.  It  may, 
therefore,  be  inferred  that  in  the  opinion  of  the  holders, 
this  damage  did  not  exceed  the  difference  between  Mr.  Kit- 
tie's  offer  and  the  sound  value.  The  second  means  of  arriv- 
ing at  the  difference  in  question  is  furnished  by  comparing 
the  amount  actually  realized  for  the  goods  at  the  subsequent 
sale  (April  18)  with  the  amount  they  would  have  brought, 
if  sound,  at  that  date.  The  price  of  linseed  was  at  that  time 
one  quarter  of  a  cent  higher  than  on  March  1.  There  is  no 
reason  for  supposing  that  the  rise  in  price  disturbed  the 
ratio  previously  existing  between  the  values  of  sound  and 
damaged  seed.  Both  would  naturally  respond  to  the  gen- 
eral advance  of  the  market. 

On  the  eighteenth  of  April,  the  market  value  of  sound  liu^ 
seed  was  three  and  one  half  cents  per  pound,  at  sixty  days 
credit.  This  for  one  million  one  hundred  and  eighty-three 
thousand  pounds  would  be  forty-one  thousand  four  hundred 
and  five  dollars,  which  reduced  to  cash  would  be  forty  thou- 
sand five  hundred  and  seventy-six  dollars  and  ninety  cents. 
Actual  sales  at  that  date  brought  thirty-four  thousand  five 
hundred  and  ninety-eight  dollars  and  twenty  cents,  which 
reduced  to  cash  gives  thirty-three  thousand  nine  hundred 
and  six  dollars  and  thirty-four  cents;  difference,  six  thou- 
sand six  hundred  and  seventy  dollars  and  fifty  cents,  which 
amounts  to  a  depreciation  or  difference  in  value  on  account 
of  damage  of  sixteen  and  forty-four  one  hundredths  per 
cent. 

On  the  first  of  March,  the  cash  market  value  of  sound  lin- 
seed was,  as  we  have  seen,  thirty-seven  thousand  six  hundred 
and  seventy-eight  doUai^  and  fifty-six  cents.  Sixteen  and 
forty-four  one  hundredths  per  cent,  of  this  gives  for  deprecia- 
tion in  value,  by  reason  of  damage,  six  thousand  one  hund- 
red and  ninety-four  dollars  and  thirty-six  cents.    Deduct  re- 
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bate  of  duty  allowed  at  oastom-faouse,  nine  hundred  and 
twenty-four  dollars  and  twenty-five  cents.  Total  damage, 
five  thousand  two  hundred  and  seventy  dollars  and  eleven 
cents,  for  which,  in  addition  to  the  amount  heretofore  found 
to  be  due  on  the  damage  to  bags  and  burlaps,  with  interest 
from  March  1,  a  decree- will  be  entered.  The  expenses  of 
storage,  insurance,  etc.,  are  excluded  from  this  computation 
for  the  reasons  already  given. 


Mahony  Mining  Company  v.  Samuel  Bennett. 

CntcinT  Court,  District  of  Califorkia. 
Aprh.  22,  1878. 

1.  Fraudulent  Lease  ot  a  Mine. — ^Where  a  board  of  directors  of  a  mining 
corporation  makes  a  nominal  lease  of  the  mine  owned  by  the  corpora- 
tion, to  a  party  really  acting  in  the  interests  of  a  minority  of  the  stock- 
holders, not  in  the  ordinary  coarse  of  the  business  of  the  corporation, 
but  for  the  purpose  of  withdrawing  the  mine  from  the  control  of  a  board 
of  directors  about  to  be  elected  at  an  approaching  meeting  of  the  stock- 
holders, and  thereby  perpetuating  the  control  of  the  minority,  a  court 
of  equity  will  cancel  the  lease  on  a  bill  filed  by  the  corporation  for  that 
purpose. 

Before  Sawteb,  Circuit  Judge. 

Bell  in  equity  to  set  aside  a  lease  on  the  ground  of 
fraud. 

McAllisters  dk  Bergin,  and  Steiaart,  Van  Clief  and  Hernn, 
for  complaint.  ' 

S,  Heyden/ddt  and  Wm^  H.  Sliarp^  for  defendants. 

Sawyer,  Circuit  Judge.  This  case  was  argued  very 
thoroughly,  and  the  testimony  was  very  fully  read  on  the 
hearing.  It  is  a  bill  in  chancery  to  set  aside  a  lease  of  a 
mine  for  three  years,  with  an  option  to  purchase  at  the 
price  of  two  hundred  and  fifty  thousand  dollars  within  that 
period.  The  ground  alleged  is  that  this  lease  was  made, 
not  in  the  due  and  proper  course  of  the  business  of  the 
corporation,  but  by  a  conspiracy,  in  fraud  of  the  rights  of 
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the  majority,  and  in  the  interest  of  the  minority,  of  the 
stQckholders.  The  bill  is  filed  to  cancel  the  lease  on  that 
ground. 

Testimony  has  been  introduced  and  arguments  have 
been  made  with  reference  to  the  irregularity  of  the  election 
of  both  the  boards  of  directors  claiming  to  represent  the 
corporation;  but  I  do  not  find  it  necessary,  in  the  view  I 
take  of  the  case,  to  decide  as  to  the  ultimate  validity  of 
those  elections;  and  I  shall  assume,  for  the  purposes  of 
the  decision,  that  the  election  of  the  first  board  of  di- 
rectors, by  whom  the  lease  was  made,  was  valid.  The 
result  of  that  election  is  only  important,  in  the  view  I  take, 
so  far  as  it  bears  upon  the  question  as  to  the  purpose  for 
which  this  lease  was  made.  There  are  certainly  some  ir- 
regularities in  it,  and  some  extraordinary  circumstances 
connected  with  that  transaction.  Nevertheless,  I  shall 
consider  those  in  this  case  only  as  indicating  the  motives 
of  the  actors,  and  their  bearing  upon  the  validity,  or  legal 
propriety,  of  this  lease. 

The  mine  seems  to  have  been  worked  without  any  diffi- 
culty up  to  a  certain  time  in  April,  1877.  The  two  princi- 
pal stockholders  owned  fifty-two  hundred  shares  each,  and 
there  were  sixteen  hundred  shares  outstanding,  belonging 
to  Sharon,  Bell,  Sunderland  and  Flood  &  O'Brien.  One 
of  the  directors — the  director  who,  as  I  understand  it,  rep- 
resented the  interests  of  Sharon,  Bell,  Sunderland  and 
Flood  &  O'Brien — resigned;  and  the  remaining  directors 
called  a  meeting  of  the  stockholders  for  the  purpose  of 
electing  a  new  board  of  directors.  This  meeting  was  called 
apparently  in  the  interest  of  the  Seligmans — one  of  the  two 
large  stockholders.  The  other  large  stockholder,  Stewart, 
owning  an  equal  number  of  shares  with  the  Seligmans,  was 
at  the  time  temporarily  absent  on  business  in  New  York, 
and  was  not  notified  of  the  calling  of  the  meeting  of  the 
stockholders.  A  thousand  shares  of  the  stock  of  the  com- 
pany, owned  by  Sharon,  Bell  and  Flood  &  O'Brien,  stood 
in  the  name  of  one  Bush,  as  trustee,  and  were  voted  at 
that  meeting  by  him  without  the  knowledge  or  consent  of 
the  owners,  who  were  in  the  city  at  the  time;  and  neither 
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Sharon  nor  Bell  was  aware  that  his  stock  had  ever  been 
issued,  and  neither  had  notice  of  the  calling  of  the  meet- 
ing. These  shares  were  required  to  constitute  a  majority 
of  the  stock. 

At  that  meeting  a  new  board  of  directors  was  elected, 
most  of  them,  apparently,  being  merely  nominal  owners  of 
stock,  holding  a  few  shares  in  order  to  qualify  them  to  act 
as  directors.  The  meeting  seems  to  have  been  organized, 
and  the  new  directors  elected,  under  the  management  of 
Benjamin,  acting  in  the  interest  of  the  Seligmans;  at  all 
events  these  directors  were  elected  to  control  the  corpora- 
tion; and,  for  the  purposes  of  this  decision,  I  shall  assume 
that  they  had  authority  to  act  as  directors  in  the  usual  busi- 
ness of  the  corporation. 

When  Stewart  returned  to  the  city  within  a  few  days  after, 
and  ascertained  what  had  been  done,  there  was  dissatisfac- 
tion, and  some  discussion  over  the  matter.  Previous  to 
this  time  there  had  been  no  meeting  of  the  stockholders  or 
election  of  directors  since  the  first  board  was  elected,  three 
or  four  years  before;  and,  as  the  by-laws  of  the  corporation 
contained  no  provision  for  the  calling  of  .an  annual  meeting, 
the  statute  provides  that,  in  such  a  case,  the  time  of  meet- 
ing shall  be  the  first  Tuesday  in  June  (Civil  Code,  sec.  302). 
In  case  no  meeting  is  called  by  the  board  at  the  time*  ap- 
pointed by  law,  one  half  of  the  stockholders  are  authorized 
to  call  one.  (Civil  Code,  sees.  310,  314).  The  extraordi- 
nary meeting  was  held  on  May  1,  a  few  days  only  over  a 
month  prior  to  the  time  appointed  by  the  statute  for  the 
annual  meeting.  Stewart,  upon  ascertaining  the  condition 
of  things — that  the  one  thousand  shares  of  Sharon  and  Bell 
and  others  had  been  voted  without  their  knowledge  and 
consent — bought  up  these  outstanding  shares  before  the  first 
of  June,  and  immediately  notified  all  the  stockholders  and 
the  directors  of  the  calling  of  a  stockholders'  meeting  in 
June,  in  the  mode  designated  by  the  statute.  Immediately 
on  receiving  that  notice,  the  directors  elected  on  the  first  of 
May  met,  on  the  first  of  June,  and,  without  having  pre- 
viously had  any  consultation  in  regard  to  the  matter,  Ben- 
jamin, representing  the  Seligmans,  being  the  active  party, 
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it  was  proposed  to  make  a  lease  of  the  property  to  one  Ben- 
nett, a  brother-in-law  of  Benjamin;  and  the  board  passed  a 
resolution  authorizing  the  making  of  the  lease,  and  the 
lease  was  thereupon  made,  the  lease  in  question  here.  All 
this  was  accomplished  before  and  on  the  fifth  of  June. 

Now  the  question  is  as  to  the  purpose  of  that  lease.  It 
is  claimed  on  the  one  side  that  it  was  made  in  good  faith, 
in  the  interest  of  all  the  stockholders;  and  on  the  other 
side  it  is  claimed  that  it  is  a  mere  sham,  gotten  up  for  the 
purpose  of  keeping  the  control  of  the  mine  from  passing 
into  the  hands  of  the  majority  of  the,  stobkholders  in  case 
they  should  elect  a  new  board  of  directors  at  the  meeting 
called  in  June.  It  is  admitted  by  the  principal  witnesses, 
and  by  the  ones  particularly  active  in  the  matter, '  that  that 
was  one  of  the  purposes  of  the  lease.  It  is  so  stated  in 
their  testimony,  and  I  think  no  one  can  read  that  testimony 
without  being  satisfied  that  that  was  the  moving  and  con- 
trolling purpose  of  this  lease.  It  is  very  manifest,  to  my 
mind,  that  Bennett  was  not  the  real  lessee,  but  was  a  mere 
instrument  in  the  hands  of  Benjamin,  acting  in  the  interest 
of  the  minority  of  the  stockholders  at  that  time.  Bennett 
was  a  man  not  likely  to  take  such  a  lease,  having  no  suffi- 
cient means  with  which  to  carry  on  such  an  undertaking,- 
and  not  being  a  man  of  experience  in  mining,  or  a  person 
whom  business  men  of  ordinary  judgment  and  prudence 
would  be  likely  to  entrust  with  such  an  enterprise.  From 
the  testimony^  it  appears  manifest  to  my  mind  that  the 
money  paid  out  by  him,  after  assuming  control  of  the  mine, 
was  furnished  by  other  parties,  and  not  by  Bennett;  that 
Benjamin  was  still  the  active  and  controlling  man  as  before. 
It  is  impossible,  it  seems  to  me,  after  reading  the  testimony 
in  the  case,  to  come  to  the  conclusion  that  the  transaction 
was  really  a  bona  fide  lease  to  Bennett,  for  his  own  purposes. 
Bennett  was  but  the  instrument,  the  shadow  of  the  real 
parties  seeking  to  withdraw  the  control  of  the  mine  from 
the  board  of  directors  about  to  be  elected  by  the  majority 
of  the  stockholders. 

Now,  it  may  well  be,  that,  in  making  such  a  lease,  the 
parties,  representing  the  minority,  may  have  believed  that 
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the  interest  of  all  the  stockholders  was  advanced;  but  in 
this  case,  where  this  lease  is  given  with  an  option  to  pur- 
chase the  mine  for  two  hundred  and  fifty  thousand  dollars, 
it  is  certainly  a  remarkable  fact  that  the  man  who  was  ac- 
tive in  the  matter  should  have  been  Benjamin,  both  before 
and  after  the  lease.  Manifestly,  the  controlling  purpose 
was  to  circumvent  the  other  stockholders,  who  were  seek- 
ing, at  the  proper  time  and  in  the  mode  appointed  by  the 
statute,  to  elect  a  new  board  of  directors,  and  to  put  tlie 
mine  beyond  their  reach  and  control,  in  order  that  the 
Seligmans  might  control  it  according  to  their  own  ideas  of 
what  was  right  and  proper.  Whether  or  not  this  was,  as 
the  complainant  insists,  intended  as  a  fraud,  the  manifest 
operation  of  the  proceeding,  if  consummated,  would  be  to 
work  a  fraud  upon  the  rights  of  a  majority  of  the  stock- 
holders. Upon  that  ground  I  think  the  lease  was  not  made 
in  the  due  and  regular  course  of  business  of  the  corporation, 
or  for  any  legitimate  purpose.  It  was  made  for  the  purpose 
of  diverting  the  mine  into  the  control  of  the  minority  of  the 
stockholders,  against  the  opposition  of  the- majority,  with- 
out any  representation  on  the  part  of  the  majority,  in  case 
the  majority  should  succeed  in  establishing  their  control  of 
the  corporation — should  elect  a  new  board  of  directors  at 
the  coming  meeting. 

.  It  is  said  that  this  new  election  was  void,  and  that  the 
acts  of  the  new  board  of  directors  are  not  the  acts  of  the 
corporation.  The  new  board  was  elected  by  a  majority  of 
the  stockholders  at  a  meeting  held  at  a  time  and  in  the 
manner  authorized  by  law,  and  a  state  court  has  decided 
that  election  to  be  valid;  and,  although  there  is  an  appeal 
pending,  that  judgment  is  still  unreversed.  At  all  events, 
the  new  board  is  in  active  control,  and,  as  I  understand  it, 
in  possession  of  the  books,  etc.,  of  the  corporation;  and  its 
members  are  now,  and  were  at  the  time,  de  facto,  acting  as 
directors. 

As  to  the  management  of  the  mine,  we  have  nothing  to  do 
with  that  here.  Upon  the  vacation  of  the  lease  the  mine, 
as  it  should  be,  will  be  subject  to  the  control  of  the  legal 
board  of  directors,  whoever  they  may  be.    The  new  mem- 
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bers  were  doubtless  all  elected  in  the  interest  of  those 
opposed  to  the  Seligmans,  as  the  old  ones  were  in  their 
favor.  But  we  have  nothing  to  do  with  that  in  this  suit.  I 
have  disposed  of  the  only  question  involved  in  the  case  in 
determining  that  this  lease  was  made  for  an  unlawful  pur- 
pose— ^for  the  purpose  of  taking  the  mine  out  of  the  control 
of  those  who  were  to  succeed  in  the  management  of  the 
mine,  should  an  election  be  lawfully  held,  in  pursuance  of 
notice  already  given:  a  purpose  which,  in  my  judgment, 
renders  the  lease  an  unlawful  exercise  of  the  powers  as- 
sumed and  exercised  by  those  parties  by  whom  it  was  made, 
and  therefore  that  it  should  be  canceled. 

Let  a  decree  be  entered  canceling  the  lease,  in  pursuance 
of  the  prayer  of  the  bill,  and  making  the  preliminary  in- 
junction issued  perpetual. 


George  Town  v.  William  DeHaven  et  ux.  et  al. 

CiEcurr  Court,  District  op  Oregon. 
April  22,  1878. 

1.  British  Subjects— Rights  of,  Under  Oregon  Treaty  of  1846. — ^David 
Gervais,  the  husband  and  father  of  plaintifiTs  vendors,  was  a  British  sub- 
ject in  the  occupation  of  six  hundred  and  forty  acres  o:  land  under  the 
provisional  government  of  Oregon  at  the  date  of  the  Oregon  treaty  of 
June  15,  1846,  and  continued  in  the  actual  possession  of  the  same  until 
his  death  in  18o3,  when  his  widow  and  administratrix  made  a  cUim  un- 
der said  treaty  for  the  premises  for  herself  and  children  in  the  surveyor- 
general's  office,  and  made  proof  of  these  facts,  but  her  claim  was  disre- 
garded and  the  land  taken  up  under  the  donation  act  by  the  defendants 
and  patented  to  them  by  the  United  States  in  1866:  HeJdf  1.  That  the 
stipulation  in  the  treaty  by  the  United  States,  that  it  would  respect 
"the  possessory  right"  of  Gervais  was  not  a  grant  but  a  mere  promise 
which,  of  itself,  conferred  no  right  to  or  in  the  soil,  and  for  the  violation 
of  which  Gervais  would  only  have  a  claim  against  the  United  States  for 
compensation  in  money  or  kind:  2.  Semble^  that  by  the  proviso  to  sec- 
tion 4  of  the  donation  act  of  September  27,  1850,  congress  declared  that 
Gervais  was  entitled  to  a  grant  of  the  land  occupied  by  him  as  a  posses- 
sory right,  but  provided  no  means  by  which  he  could  claim  the  same  or 
make  proof  of  the  facts  necessary  thereto  before  the  land  department  of 
the  country. 


Dist.  Or.] .  Town  v.  DeHaven.  147 


1878.]  Opinion  of  the  Court — Deady,  J. 

2.  State  Statutbs  of  LiBnTATiOMS.— The  ruling  in  Hall  v.  BusseU,  3  Saw. 
514,  followed  and  applied  in  this  case. 

Before  Deady,  District  Judge. 

This  suit  is  brought  by  the  complaiuHnt,  a  citizen  of  the 
state  of  New  York,  to  obtaiu  a  conveyance  from  the  defend- 
ants, of  a  certain  tract  of  laud  situate  iu  Marion  county, 
Oregon,  and  being  parts  of  sections  29  and  30,  in  township 
5  south,  range  2  west,  Wallamet  meridian,  containing  six 
hundred  and  forty  acres  of  the  value  of  more  than  five  thou- 
sand dollars. 

Addison  (7.  Gibbs,  for  the  complainant. 
E.  C.  Bronnaugh,  for  the  defendant. 

Deadt,  J.  The  material  facts  and  allegations  contained 
in  the  bill  are  briefly  these:  That  David  Gervais,  a  British 
subject,  who  was  born  in  Oregon  territory,  in  the  year  1816, 
and  died  therein  on  August  22, 1853,  settled  upon  the  prem- 
ises in  controversy  in  November,  1845,  while  said  territory 
was  still  in  the  joint  occupation  of  Great  Britain  and  the 
United  States,  and  occupied  and  cultivated  the  same  until 
his  death;  that  said  David  died  intestate,  leaving  Mary  Ann 
Gervais  to  whom  he  was  married  in  1841,  as  his  widow,  and 
two  children,  Margaret  Gay  and  Frank  Gervais  as  his  sole 
heirs  at  law;  that  said  Mary  Ann  was  duly  appointed  admin- 
istratrix of  the  estate  of  the  deceased,  and  as  such  admin- 
istratrix, on  behalf  of  herself  and  said  children,  did  on  No- 
vember 10,  1853,  notify  the  surveyor-general  of  Oregon  of 
the  claim  of  said  estate  to  the  premises,  and  that  she  claimed 
the  same  ''as  the  possessory  right"  of  the  deceased  by  vir- 
tue of  the  treaty  with  Great  Britain  of  June  15,  1846,  in  re- 
gard to  limits  westward  of  the  Bocky  Mountains,  and  at  the 
same  time  filed  with  said  surveyor  ^*  the  necessary  proofs" 
of  these  facts;  that  said  widow  and  children  thereupon 
*'  became  the  owners  of  said  premises  and  entitled  to  a  pat- 
ent therefor,  and  to  full  protection  of  their  possessory 
rights  under  the  laws  of  the  United  States  and  the  treaty 
aforesaid;"  that  no  patent  has  ever  issued  to  said  widow 
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or  children,  nor  have  their  possessory  rights  been  other- 
wise respected,  biit  the  same  has  been  denied  and  a  patent 
to  the  premises  issaed  by  the  United  States  on  September 
6,  1866,  to  the  defendants,  Andrew  DeHaven,  and  Polly  his 
wife,  who,  with  the  defendants,  William  DeHaven  and  Mi- 
chael Fahy,  to  whom  said  Andrew  and  Polly  have  conveyed 
an  interest  therein,  claim  the  whole  of  said  lands  as  their 
own,  excepting  one  hundred  acres,  claimed  in  his  own  right 
by  the  defendant  Earle;  and  tbat  said  widow  and  children 
inherited  the  premises  from  said  David  Gervais  and  have 
since  conveyed  the  same  to  the  complainant,  who  is  now 
the  owner  thereof. 

The  defendant  demurs  to  the  bill  for  sundry  causes.  The 
fifth  and  last  cause  is  a  want  of  equity.  In  support  of  this, 
it  is  maintained  that  the  possessory  right  guaranteed  to 
David  Gervais  by  the  third  article  of  the  Oregon  treaty  of 
June  15,  1846  (U.  S.  Pub.  Treat.  321),  terminated  with  his 
death  in  1853,  citing  Cowenia  v.  HaiiTiah,  3  Or.  468.  This 
article  of  the  treaty  reads  as  follows:  **  In  the  future  appro- 
priation of  the  territory  south  of  the  forty-ninth  parallel  of 
north  latitude,  as  provided  in  the  first  article  of  this  treaty, 
the  possessory  rights  of  the  Hudson's  Bay  company,  and  of 
all  British  subjects  who  may  be  already  in  the  occupation 
of  land  or  other  property  lawfully  acquired  within  the  said 
territory,  shall  be  respected." 

At  the  date  of  this  treaty  there  were  some  thousands  of 
American  citizens  and  British  subjects  settled  in  the  Ore- 
gon teiTitory  south  of  the  forty-ninth  parallel  under  and  by 
virine  of  the  third  article  of  the  convention  of  October  20, 
1818,  commonly  and  properly  called  the  treaty  of  "joint 
occupation,"  which  in  effect  provided  that  the  country  should 
be  free  and  open  to  the  **  citizens  and  subjects"  of  the  two 
governments  until  otherwise  provided.  (U.  S.  Pub.  Treat. 
299;  McKay  y,  Campbelly  2  Saw.  125).  The  occupation  of 
the  territory  by  these  citizens  and  subjects  was  regulated  by 
the  provisional  government,  an  authority  created  and  sus- 
tained by  both,  during  this  period.  As  a  rule,  each  male 
adult  citizen  and  subject  was  allowed  to  occupy  and  possess 
six  hiindred  and  forty  acres  of  land  so  long  as  he  improved 
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and  cultivated  the  same.  The  settler  might  abandon  or  dis- 
pose of  his  location  and  take  up  another;  but  in  case  of  his 
death  his  possession  did  not  descend  or  pass  to  his  children 
or  relatives,  but  the  **  claim"  together  with  the  improve- 
ments thereon  was  disposed  of  by  the  administrator  as  per- 
sonal property. 

This  was  the  "possessory  right"  which  the  United  States 
in  the  future  appropriation  or  disposition  of  the  soil  under- 
took to  respect.  As  a  just  nation,  the  obligation  to  do  this 
was  binding  upon  her  independent  of  the  treaty  stipulation. 
{Soulairl  V.  United  States,  4  Pet.  612;  Delassns  v.  United 
States,  9  Pet.  133;  MUchely,  United  States,  Id.  734;  UnUed 
States  V.  Moreno,  1  Wall.  404.) 

Under  the  provisional  government  the  possessory  right 
of  Gervais  i^ould  have  terminated  with  his  death,  and  his 
widow  and  children  would  not  have  succeeded  him  therein, 
for  there  was  no  transmission  of  possession  or  right  from 
one  occupant  to  another,  but  each  settler  "took  up"  his 
"claim,"  so  to  speak,  de  novo.  If  a  settler  came  lawfully 
into  the  occupation  of  land  once  possessed  by  another  he 
did  not  do  so  as  the  successor  in  interest  of  such  other,  but 
the  one  for  a  consideration  or  any  other  cause  abandoned 
the  location,  and  the  other  took  it  U2>  ''as  though  the  foot 
of  man  had  never  been  upon  it."  (Loivnsdale  v.  Portland,  1 
Deady,  14.)  And  if  this  were  otherwise  the  widow  and  chil- 
dren of  Gervais  could  not  have  succeeded  to  his  possession, 
for  they,  because  of  the  sex  of  the  one  and  the  non-age  of 
the  others,  were  incapable  of  "holding  a  claim;"  but  the 
value  of  the  "claim"  and  improvements  would  have-  been 
distributed  among  them  by  the  intervention  of  an  adminis- 
trator and  sale  of  the  same. 

Did  the  third  article  of  the  treaty  of  1846  enhance  this 
possessory  right,  or  increase  the  quantity  of  the  occupant's 
iutei*est  or  the  duration  or  time  of  its  enjoyment?  Does  it 
contain  a  grant  of  some  interest  in  or  right  to  the  possession 
of  the  soil,  or  is  it  merely  a. promise  by  the  United  States 
to  respect  an  existing  right,  whatever  that  might  be?  On 
the  one  hand  it  is  hardly  probable  that  Great  Britain,  while 
conceding  so  much  as  she  did  to  the  United  States  by  that 
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treaty,  would  also  surrender  her  subjects,  who  liad  settled 
here  upon  the  faith  of  her  claim  to  the  country,  without 
taking  some  sufficient  security  or  stipulation  as  to  their  pos- 
sessions, upon  which  many  of  them  had  spent  years  of  la- 
bor and  care  to,make  permanent  homes  for  themselyes  and 
families.  The  possessory  rights  of  the  Hudson's  Bay  com- 
pany provided  for  in  the  same  article  were  of  no  higher 
character  and  hardly  as  meritorious  as  those  of  these  Brit- 
ish subjects.  Yet  the  two  governments,  by  the  convention 
of  July  1,  1S63  (U.  S.  Pub.  Treat.  346),^  declared  that  it 
was  desirable  that  all  questions  concerning  ''  the  possessory 
rights"  of  said  company  should  be  setted  by  the  transfer  of 
the  same  to  the  government  of  the  United  States  for  an 
adequate  money  consideration,  and  provided  for  an  arbitra- 
tion to  ascertain  the  value  thereof,  upon  which  four  hundred 
and  fifty  thousand  dollars  was  awarded  to  the  company. 

Yet  the  language  used  in  the  treaty — ^possessory  rights 
shall  be  respected — does  not  of  itself  indicate  that  any  new 
or  additional  right  was  intended  to  be  conferred  thereby, 
but  only  that  the  existing  right  of  possession,  as  defined  by 
the  local  law  should  be  respected,  regarded,  not  infringed 
or  denied  without  due  process  of  law.  Upon  its  face  the 
stipulation  appears  to  be  a  mere  promise,  which  of  itself 
confers  no  right  to  or  in  the  soil,  and  for  the  neglect  or  viola- 
tion of  which  the  British  subject  would  only  have  a  just 
claim  against  the  United  States  for  compensation  in  money 
or  kind.  The  legal  power  of  the  government  to  dispose  of 
the  territory  south  of  the  forty-ninth  parallel  as  it  saw  proper 
was  not  limited  by  the  treaty,  and  belonged  to  it  thereafter 
as  an  incident  of  its  sovereignty.  The  possessory  right  that 
it  bound  itself  to  respect  was  probably  only  that  which  the 
British  subject  then  enjoyed  under  the  local  law,  which 
practically  terminated  with  his  life.  In  Cowema  v.  Hannah, 
supra,  Mr.  Justice  Boise  says:  "The  treaty  of  1846  treated 
these  lands  as  they  then  were;  and  had  the  parties  intended 
to  raise  these  possessory  rights  to  a  higher  title,  it  would 
have  been  so  provided.  I  think  these  possessory  rights 
should  cease  on  being  abandoned,  so  that  the  possessor  be- 
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came  disseised  by  his  own  voluntary  failure  to  occupy;  or, 
on  Lis  death,  as  such  rights  could  not  descend  to  heirs.'' 

Yet,  it  is  probable  that  justice  required  that  the  United 
States  should  have  shown  the  same  respect  to  the  posses- 
sory rights  of  British  subjects  that  it  did  to  those  of  its  own 
citizens  in  like  circumstances.  By  section  4  of  the  donation 
act  (September  27,  1860),  the  possessory  rights  of  the 
American  citizens  then  in  the  territory  were  confirmed  to 
th^m  in  perpetuity.  It  is  also  true  that  all  aliens  having 
such  possessory  rights  were  entitled  by  the  act  to  the  bene- 
fit of  this  grant;  but  this  was  upon  the  condition  that  they 
should  first  become  American  citizens.  Probably,  by  much 
the  larger  portion  of  the  British  subjects  having  possessory 
rights  in  the  territory  embraced  this  offer,  and  obtained  title 
to  the  lands  which  they  then  occupied  by  becoming  Ameri- 
can citizens. 

But  this  act,  by  means  of  which  the  United  States  first 
undertook  to  appropriate,  dispose  of,  the  territory — lands — 
south  of  the  forty-ninth  parallel,  made  no  provision  for  ascer- 
taining and  protecting  the  possessory  rights  of  British  sub- 
jects, as  such.  In  this  respect  it  seems  to  have  been  framed 
in  studied  disregard  of  the  treaty  stipulation ;  except  so  far 
as  the  following  proviso  to  said  section  4  may  have  the  ef- 
fect to  preserve  them — ''that  this  section  shall  not  be  so 
construed  as  to  allow  those  claiming  rights  under  the  treaty 
with  Oreat  Britain,  relative  to  Oregon  temtory,  to  claim 
both  under  this  grant  and  the  treaty,  but  merely  to  secure 
them  the  election,  and*confine  them  to  a  single  grant  of 
laud';"  and  this  proviso  to  section  11  of  said  act  arbitrarily 
appropriating — confiscating — the  possessory  right  of  Doctor 
John  McLoughlin,  a  British  subject,  to  the  endowment  of 
a  university:  ''That  nothing  in  this  act  contained,  shall  be 
so  construed  or  executed,  as  in  any  way  to  destroy  or  affect 
any  rights  to  land  in  said  territory,  holden  or  claimed  under 
the  provisions  of  the  treaty  or  treaties  existing  between  this 
country  and  Great  Britain." 

But,  admitting  that  the  possessory  right  guaranteed  to  a 
British  subject  by  the  treaty  of  1846  amounted  at  most  to  a 
freehold  or  a  right  to  occupy  the  land  during  the  life  of  the 
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.settler,  the  question  arises  whether  this  proviso  to  section 
4  does  not  have  the  effect  to  constitute  it  a  grant  of  the  land, 
the  same  as  that  made  to  American  citizens  or  aliens  who 
should  become  such.  The  proviso  declares  that  it  was  noi 
the  intention  of  congress  to  allow  a  settler  to  claim  under 
the  act  and  the  treaty  both,  but  only  to  secure  him  the  elec- 
tion to  take  a  grant  of  laud  under  either. 

But  the  act  made  no  provision  for  a  British  subject  as- 
serting a  right  to  land  under  the  treaty  or  otherwise,  and 
therefore  any  one  who  did  not  submit  to  become  an  Ameri- 
can citizen  and  claim  under  the  act,  as  such,  had  no  oppor- 
tunity to  give  notice  to  the  surveyor-general  of  his  right  or 
establish  the  facts  constituting  it.  The  result  was  that  the 
right  of  an  occupant  was  practically  extinguished  by  his  death, 
and  those  of  his  widow  and  children,  if  any  were  ignored. 
For  instance,  Da*vid  Oervais,  being  born  in  Oregon  of  British 
subjects,  while  the  territory  was  in  the  joint  occupation  of 
the  United  States  and  Great  Britain  under  the  treaty  of 
1818,  was  a  British  subject.  (JUcKay  v.  Campbell,  2  Saw. 
122.)  At  the  date  of  the  treaty  of  1846  he  was  in  the  law- 
ful occupation  of  six  hundred  and  forty  acres  of  land  in  the 
Oregon  territory.  By  this  treaty  the  United  States  agreed 
that  in  the  future  disposition  of  this  magnificent  domain  his 
right  to  this  land  should  be  respected.  By  tCe  act  making 
such  disposition,  persons  in  his  condition  were  recognized 
as  being  entitled  to  a  grant  of  land,  but  no  provision  was 
made  therein  by  which  he  or  any  one  claiming  under  him 
could  assert  or  establish  his  claim'  in  the  land  department 
of  the  country.  The  consequence  was  that  upon  his  death 
the  land  upon  which  he  had  lived  for  years,  and  upon  which 
he  may  have  expended  the  labor  and  savings  of  a  life-time 
to  provide  a  permanent  home  for  his  wife  and  children,  -was 
taken  by  the  defendants,  the  DeHavens,  under  the  donation 
act,  and  acquired  by  them  from  the  United  States  as  a  part 
of  the  public  domain.  That  this  result  is  far  short  of  what 
might  have  been  expected  from  the  justice,  not  to  say  the 
magnanimity,  of  a  great  nation  in  dealing  with  the  rights  of 
humble  and  helpless  individuals  over  whom  it  had  acquired 
jurisdiction  upon  the  faith  of  a  solemn  pledge  that  it  would 
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respect  suck  rights,  will  hardly  be  denied.  Bat  whether  in 
this  state  of  iJbe  law,  the  widow  and  children  of  Gervais 
succeeded  to  any  rights  which  can  be  enforced  as  against 
these  defendants  in  a  judicial  proceeding  is  a  matter  of 
which  I  have  serious  doubt. 

Upon  the  whole  my  mind  inclines  to  the  conclusion  that 
the  treaty  stipulation  was  not  a  grant,  but  a  mere  promise 
to  respect  an  existing  right  of  possession  which  strictly 
speaking  amounted  to  no  more  than  a  freehold,  or  an  estate 
for  the  life  of  the  settler,  and  that  the  United  States  in  dis- 
posing of  the  territory  by  the  donation  act,  construed  and 
recognized  the  right  of  the  British  subject  to  a  grant  for  his 
possession  the  same  as  an  American  citize^i,  but  provided 
no  means  and  prescribed  no  mode  in  which  such  right  could 
be  asserted  or  established  in  the  land  department.  But  as 
this  case  can  be  satisfactorily  disposed  of  upon  another 
point  made  by  the  demurrer,  it  is  not  necessary  to  consider 
this  question  further. 

The  third  and  fourth  causes  of  the  demurrer  are  in  effect 
that  the  alleged  cause  of  suit  is  barred  by  the  lapse  of  time 
because  suit  thereon  was  not  commenced  within  the  time 
limited  by  section  378  of  the  Or.  Civ.  code,  which,  among 
other  things,  prescribes  that  no  suit  in  equity  "shall  be 
maintained  to  set  aside,  cancel  or  annul,  or  otherwise  affect 
a  patent  to  lands  issued  by  the  United  States  *  *  * 
or  to  compel  any  person  holding  under  such  patent  to  con- 
vey the  lands  described  therdn,  or  any  portion  of  them,  to 
the  plaintiff  in  such  suit,  or  to  hold  the  same  in  trust  for  or 
to  the  use  and  benefit  of  sach  plaintiff,  for  or  on  account  of 
any  matter,  thing  or  transaction  which  was  had,  done,  suf- 
fered or  transpired  prior  to  the  date  of  such  patent  or  within 
one  year  from  the  passage  of  this  act/' 

The  act  referred  to  in  this  section  was  passed  October  20, 
1870,  and  the  patent  to  the  defendant  was  issued  on  Sep- 
tember 6,  1866.  This  suit  was  commenced  in  October  1, 
1877,  nearly  six  years  after  the  time  limited  by  this  act,  and 
more  than  eleven  years  after  the  date  of  the  patent.  The 
case  falls  within  the  purview  of  the  statute.  It  is  a  suit  to 
compel  the  defendants,  holding  under  a  patent  from  the 
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United  States  to  convey  the  lands  described  therein  to  the 
plaintiff  on  account  of  certain  matters,  to  wit:  the  possession 
and  occapation  of  Gervais,  which  transpired  prior  to  the 
date  of  such  patent. 

While  this  section  378  is  not  binding  upon  this  court  sit- 
ting as  a  court  of  equity,  it  has  been  held  to  furnish  a  con- 
venient and  safe  rule  for  its  action  in  a  similar  case.     {Hall 
V.  BiisseU,  3  Saw.  514.)     In  that  case  the  court  said:  ''An 
action  at  law  to  recover  possession  of  this  property  would 
not  be  barred  by  the  laws  of  this  sttite  under  twenty  years. 
Whether  the  court  shall  follow  that  statute  or  the  limitation 
of  five  years  contained  in  section  378,  supra,  is  the  question. 
It  is  conceded  that,  in  a  case  of  equitable  cognizance  like 
this,  the  court  is  not  bound  by  the  statute  of  limitations, 
but  may,  for  good  reason,  apply  a  longer  or  shorter  time  in 
bar  of  a  suit.     There  is  nothing  in  the  circumstances  of  this 
case  or  the  period  fixed  by  the  statute  which  requires  the 
court  to  lengthen  the  term,  but  the  contrary.     *    *    *    The 
patent  was  issued  nearly  ten  years  ago.     *    *    *    No  rea* 
son  is  given  for  the  delay;  nor  does  it  appear  that  the  plaint- 
iffs have  been  deceived  or  misled  in  any  way  by  the  defend- 
ants, or  in  anywise  induced  to  forbear  the  assertion  of  their 
alleged  rights.     There  never  was  any  actual  relation  of  trust 
or  confidence   between   these  parties.     They  claim  under 
titles  adverse  in  their  origin,  and  have  always  occupied  the 
attitude  of  adverse  claimants.     Under  these  circumstances, 
we  think  that  the  court  ought  to  apply  the  shorter  limitation 
of  the  two.     Statutes  of  limitation  are  measures  of  public 
policy  and  expediency,  and  it  is   desirable  that  the  rule 
should  be  the  same  iu  the  national  and  state  courts.     We 
think  in  this  case  the  court  may  safely  adopt  the  limitation 
prescribed  by  the  laws  of  the  state  in  its  courts  iu  like  case." 

Whatever  may  be  thought  of  the  manner  in  which  the 
United  States  has  kept  its  engagement,  to  respect  the  right 
of  Gervais  to  this  land,  there  is  no  apparent  reason  why 
those  who  claim  under  him  should  not  have  sought  redress 
in  the  courts  before  this.  This  has  become  a  stale  claim. 
There  has  been  an  unreasonable  delay  iu  asserting  the  right 
claimed.  The  case  falls  within  the  rule  applied  in  Ball  v. 
Riissellj  supra,  and  the  bill  must  be  dismissed. 
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In  re  Ah  Tup. 

Circuit  Court,  District  of  Califobnu. 
April  29,  1878. 

1*  NATUBALiZATioy— Chinese. — A  native  of  China,  of  the  Mongolian  race,  ia 
not  entitled  to  become  a  citizen  of  the  United  States  under  the  revised 
statutes  as  amended  in  1875.  (B.  S.  seo.  2169;  amendment  R.  S.  p. 
1435.) 

2.  A  Mongolian  is  not  a  "  white  person"  within  the  meaning  of  the  term 
as  used  in  the  naturalization  laws  of  the  United  States. 

Before  Sawyer,  Circuit  Judge. 

Application  for  naturalization  by  a  native  of  China. 

B.  S.  Brooks,  for  petitioner. 
S.  Heydenfeldl^jr.,  cmitra. 

Sawyer,  Circuit  Judge.  Ah  Yup,  a  native  and  citizen  of 
the  empire  of  China,  of  the  Mongolian  race,  presented  a  pe^ 
tition  in  writing,  praying  that  he  be  permitted  to  make  proof 
of  the  facts  alleged,  and  upon  satisfactory  proof  being  made, 
and  his  taking  the  oath  required  in  such  eases,  he  be  ad- 
mitted as  a  citizen  of  the  United  States. 

The  petition  stated  all  the  qualifications  required  by  the 
statute  to  entitle  the  petitioner  to  be  naturalized,  provided 
the  statute  authorizes  the  naturalization  of  a  native  of  China 
of  the  Mogolian  race.  The  petitioner  was  represented  by  B. 
S.  Brooks,  a  counsellor  of  this  court.  This  being  the  first 
application  made  by  a  native  Chinaman  for  naturalization, 
the  members  of  the  bar  were  requested  by  the  court  to  make 
such  suggestions  as  amid  curice  as  occurred  to  them  upon 
either  side  of  the  question;  whereupon  S.  Heydenfeldt,  Jr., 
argued  the  case  very  fully  in  opposition  to  the  application. 
Suggestions  were  also  made  by  other  members  of  the  bar 
present.  The  only  question  is,  whether  the  statute  author- 
izes the  naturalization  of  a  native  of  China  of  the  Mongolian 
race. 

In  all  the  acts  of  congress  relating  to  the  naturalization  of 
aliens,  from  that  of  April  14,  1802,  down  to  the  E.  S., 
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the  laDgnage  has  been  ''that  any  alien,  being  a  free  white 
person,  may  be  admitted  to  become  a  citizen,"  etc.  After 
the  adoption  of  the  thirteenth  and  fourteenth  amendments 
to  the  national  constitution;  the  former  prohibiting  slavery, 
and  the  latter  declaring  who  shall  be  citizens,  congress  in 
the  act  of  July  14,  18V  0,  amending  the  naturalization  laws, 
added  the  following  provision:  "That  the  naturalization 
laws  are  hereby  extended  to  aliens  of  African  nativity,  and 
to  persons  of  African  descent."    (16  stat.  256,  sec.  7.) 

Upon  the  revision  of  the  statutes,  the  revisors,  probably 
inadvertently,  as  congress  did  not  contemplate  a  change  in 
the  laws  in  force,  omitted  the  words  "white  persons;"  sec- 
tion 2165  of  the  B.  B.  being  the  section  conferring  the 
right,  reading:  "An  alien  maybe  admitted  to  become  a  cit- 
izen," etc.,  etc.  The  provision  relating  to  Africans  of  .the 
act  of  1870,  is  carried  into  the  B.  S.  in  a  separate  section, 
which  reads  as  follows:  "The  provisions  of  this  title  shall 
apply  to  aliens  of  African  nativity,  and  to  persons  of  Afri- 
can descent."  (Section  2169.)  This  section  was  amended  by 
the  "act  to  correct  errors  and  to  supply  omissions  in  the 
K.  S.  of  the  United  States,"  of  February  18,'  1875,  so  as 
to  read:  "The  provisions  of  this  title  shall  apply  to  aliens 
being  free  tvhite  persojis,  and  to  aliens  of  African  nativity,  and 
to  persons  of  African  descent."  (R.  S.  p.  1435,  first  ed.; 
18  Stat.  318.)    And  so  the  statute  now  stands. 

The  questions  are:  1.  Is  a  person  of  the  Mongolian  race 
a  "white  person"  within  the  meaning  of  the  statute?  2.  Do 
those  provisions  exclude  all  but  white  persons  and  persons 
of  African  nativity  or  African  descent. 

Words  in  a  statute,  other  than  technical  terms,  should  be 
taken  in  their  ordinai-y  sense.  The  words  "white  person," 
as  well  argued  by  petitioner's  counsel,  taken  in  a  strictly  lit- 
eral sense,  constitute  a  very  indefinite  description  of  a  class 
of  persons,  where  none  can  be  said  to  be  literally  white,  and 
those  called  white  may  be  found  of  every  shade  from  the 
lightest  blonde  to  the  most  swarthy  brunette.  But  these 
words  in  this  country,  at  least,  have  undoubtedly  acquired 
a  well  settled  meaning  in  common  popular  speech,  and  they 
are  constantly  used  in  the  sense  so  acquired  in  the  literature 
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of  the  coantrj,  as  well  as  in  common  parlance.  As  ordi- 
narily used  everywhere  in  the  United  States,  one  would 
scarcely  fail  to  understand  that  the  party  employing  the 
words  ''white  person"  would  intend  a  person  of  the  Cau- 
casian race. 

In  speaking  of  the  various  classifications  of  races,  Web- 
ster in  his  dictionary  says:  ''The  common  classification  is 
that  of  Blumenbach,  who  makes  five.  1.  The  Caucasian, 
or  white  race,  to  which  belong  the  greater  part  of  the  Euro- 
pean nations  and  those  of  western  Asia;  2.  The  Mongolian, 
or  yellow  race,  occupying  Tartary,  China,  Japan,  etc. ;  3. 
The  Ethiopian  or  negro  [black]  race,  occupying  all  Africa, 
except  the  north;  4.  The  American,  or  red  race,  containing 
the  Indians  of  North  and  South  America;  and,  5.  The  Ma- 
lay, or  brown  race,  occupying  the  islands  of  the  Indian  Ar- 
chipelago," etc.  This  division  was  adopted  from  Bufifon, 
with  some  changes  in  names,  and  is  foauded  on  the  com- 
bined characteristics  of  conplexion,  hair  and  skull.  Lin- 
nsBus  makes  four  divisions,  founded  on  the  color  of  the 
skin:  "1.  European,  whitish;  2.  American,  coppery;  3.  Asi- 
atic, tawny;  and,  4.  African,  black."  Cuvier  makes  three: 
Caucasian,  Mongol,  and  Negro.  Others  make  many  more, 
but  no  one  includes  the  white,  or  Caucasian,  with  the  Mon- 
golian or  yellow  race;  and  no  one  of  those  classifications 
recognizing  color  as  one  of  the  distinguishing  characteristics 
includes  the  Mongolian  in  the  white  or  whitish  race."  (See 
New  Amei'ican  Cyclopedia,  title  "Ethnology.") 

Neither  in  popular  language.  In  literature,  nor  in  scientific 
nomenclature,  do  we  ordinarily,  if  ever,  find  the  words 
"white  person"  used  in  a  sense  so  comprehensive  as  to  in- 
clude an  individual  of  the  Mongolian  race.  Yet,  in  all, 
color,  notwithstanding  its  indefiniteness  as  a  word  of  de- 
scription, is  made  an  important  factor  in  the  basis  adopted  « 
for  the  distinction  and  classification  of  races.  I  am  not 
aware  that  the  term  "white  person,"  as  used  in  the  statutes 
as  they  have  stood  from  1802  till  the  late  revision,  was  ever 
supposed  to  include  a  Mongolian.  While  I  find  nothing  in 
the  history  of  the  country,  in  common  or  scientific  usage,  or 
in  legislative  proceedings,  to  indicate  that  congress  intended 
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to  include  in  the  term  ''white  person"  any  other  than  an 
individual  of  the  Caucasian  race,  I  do  find  much  in  the  pro- 
ceedings of  congress  to  show  that  it  was  universally  under- 
stood in  that  body,  in  its  recent  legislation,  that  it  excluded 
Mongolians.  At  the  time  of  the  amendment,  in  1870,  ex- 
tending the  naturalization  laws  to  the  African  race,  Mr. 
Sumner  made  repeated  and  strenuous  efforts  to  strike  the 
word  **  white"  from  the  naturalization  laws,  or  to  accomplish 
the  same  object  by  other  language.  It  was  opposed  on  the 
sole  ground  that  the  effect  would  be  to  authorize  the  admis- 
sion of  Chinese  to  citizenship.  Every  senator,  who  spoke 
upon  the  s.ubject,  assumed  that  they  were  then  excluded 
by  the  term  ''white  person,"  and  that  the  amendment  would 
admit  them,  and  the  amendment  was  advocated  on  the  one 
hand,  and  opposed  on  the  other,  upon  that  single  idea. 
Senator  Morton,  in  the  course  of  the  discussion  said: 
"This  amendment  involves  the  whole  Chinese  problem. 
*  *  *  The  country  has  just  awakened  to  the  question 
and  to  the  enormous  magnitude  of  the  question,  involv- 
ing a  possible  immigration  of  many  millions,  involving  an- 
other civilization ;  involving  labor  problems  that  no  intel- 
lect can  solve  without  study  and  time.  Are  you  now  pre- 
pared to  settle  the  Chinese  problem,  thus  in  advance  in- 
viting that  immigration?"  (Congressional  globe,  part  6, 
1869-70,  p.  5122.)  Senator  Sumner  replied:  "Senatoi-s 
undertake  to  disturb  us  in  our  judgment  by  reminding 
us  of  the  possibility  of  large  numbers  swarming  from 
China;  but  the  answer  to  all  this  is  very  obvious  and  very 
simple.  If  the  Chinese  come  here  they  will  come  for  citizen- 
ship, or  merely  for  labor.  If  they  come  for  citizenship  then 
in  thisT  desire  do  they  give  a  pledge  of  loyalty  to  our  insti- 
tutions, and  where  is  the  peril  in  such  vows?  They  are 
peaceful  and  industrious;  how  can  their  citizenship  be  the 
occasion  of  solicitude?"     (Id.  5155.) 

Many  other  senators  spoke  pro  and  con  on  the  question, 
this  being  the  point  of  the  contest,  and  these  extracts  being 
fair  examples  of  the  opposing  opinions.     (Id.  5121-5177.) 

It  was  finally  defeated,  and  the  amendment  cited,  extend- 
in  q;  the  right  of  naturalization  to  the  African  only,  was 


Disfc.  Cal.]  In  re  Ah  Tup.  159 

1878.]  Opinion  of  the  Court — Sawyer,  C.  J. 


adopted.  It  is  clear,  from  these  proceedings,  that  congi'ess 
retained  the  word  "white"  in  the  naturalization  laws  for  the 
sole  purpose  of  excluding  the  Chinese  from  the  right  of  nat- 
uralization. Again,  when  it  was  found  that  the  term  ''white 
person  "  had  been  omitted  in  the  B.  8.  it  was  restored  by 
the  act  passed  "to  correct  errors  and  to  supply  omissions'* 
in  tbe  B.  S.  before  cited.  Upon  reporting  this  bill,  Mr. 
Poland,  chairman  of  the  committee,  explained  tlie  various 
amendments  correcting  errors,  and  upon  the  amendment 
to  insert  the  words  "being  free  white  persons,"  said:  "The 
original  naturalization  laws  only  extended  to  free  white  per- 
sons." *  *  *  A  very  few  years  since  [in  1870]  Mr.  Sum- 
ner, of  Massachusetts,  then  in  the  senate,  moved  to  strike 
out  the  word  "white"  from  the  naturalization  laws,  and  it 
was  objected  to  on  the  ground  that  that  would  authorize 
the  naturalization  of  that  class  of  Asiatic  immigrants  that 
are  so  plentiful  on  the  Pacific  coast.  After  considerable  de- 
bate, instead  of  striking  out  the  word  "white,"  it  was  pro- 
vided that  the  naturalization  laws  should  extend  to  Africans 
and  persons  of  African  descent.  After  explaining  the  omis- 
sion in  the  B.  S.  he  adds:  "The  member  of  our  committee 
who  had  this  chapter  on  the  naturalization  laws  to  examine 
as  a  sub-committee,  failed  to  notice  this  change  in  the  law, 
or  it  would  have  been  brought  before  the  house  when  the 
revision  was  adopted."  (Congressional  Becord,  Vol.  4, 
Part  2,  Session  1876,  p.  1081.) 

Upon  this  report  the  amendment  was  made  as  it  now 
stands  in  the  statute.  Thus,  whatever  latitudinarian  con- 
struction might  otherwise  have  been  given  to  the  term 
"white  person,"  it  is  entirely  clear  that  congress  intended 
by  this  legislation  to  exclude  Mongolians  from  the  right  of 
naturalization.  I  am,  therefore,  of  the  opinion  that  a  native 
of  China,  of  the  Mongolian  race,  is  not  a  white  person 
within  the  meaning  of  the  act  of  congress. 

The  second  question  is  answered  in  the  discussion  of  the 
first.  The  amendment  is  intended  to  limit  the  operation 
of  the  provision  as  it  then  stood  in  the  B.  S.  It  would 
have  been  more  appropriately  inserted  in  section  2165, 
than  where  it  is  found  in  section  2169.     But  the  purpose 
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is  clear.  It  was  certainly  intended  to  have  some  operation, 
or  it  would  not  have  been  adopted.  The  purpose  undoubt- 
edly was  to  restore  the  law  to  the  condition  in  which  it 
stood  before  the  revision,  and  to  exclude  the  Chinese.  It 
was  intended  to  exclude  some  classes,  and  as  all  white  aliens 
and  those  of  the  A.frican  race  are  entitled  to  naturalization 
under  other  words,  it  is  difficult  to  perceive  whom  it  could 
exclude  unless  it  be  the  Chinese. 

It  follows  that  the  petition  must  be  denied,  and  it  so 
ordered. 


The  Steam  Tug  Hiawatha. 

District  Court,  District  of  California. 
April  30,  1878. 

1.  Pbioritt  of  Lien  of  domestic  material-man  over  lien  of  mortgagee. 

2.  Tms  Lien  under  the  state  law  of  a  material-man  for  repairs  has  priority 

over  that  of  a  mortgagee  under  a  prior  mortgage  duly  recorded. 

Before  Hoffman,  District  Judge. 

c/.  T.  Hoyt^  for  libellant. 

M.  AndroSj  M.  J.  Nolen,  T.  J.  French,  and  C.  T.  Emmety 
for  various  intervenors. 

Hoffman,  J.  That  the  lien  under  the  state  law  of  a  ma- 
terial-man for  repairs  furnished  to  a  vessel  in  her  home  port 
has  priority  over  that  of  a  mortgagee  under  a  duly  recorded 
prior  mortgage,  has  been  so  often  decided  that  I  think  it 
unnecessary  to  do  more  than  to  state  the  principle  and  cite 
the  authorities  which  the  industry  of  counsel  has  collected 
in  his  brief. 

The  principle  is  concisely  stated  by  Mr.  J.  Curtis,, in  the 
case  of  The  Kearsarge,  2  Curtis,  422,  as  follows:  ''The  mort- 
gagees can  have  no  claim  to  be  preferred  over  the  lien-holder, 
because  of  their  priority  in  time;  for  their  interest  in  the  ves- 
sel is  as  much  subject  to  the  statute  lien  as  the  interest  of 
any  other  party."  This  principle  is  recognized  in  the  fol- 
lowing cases:  Brotvn  v.  The  Propeller  JV.  T.  Ch'avea,  xiv, 
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Albany  L.  Jour.  403;  Scott  v.*  Delaltmah,  65  N.  J.  128;  Ihe 
Island  City,  1  Low.  375;  t)onndl  v.  Tlie  Starlight,  103  Mass. 
227;  HuU  of  a  New  Ship,  Davies,  199;  Stectmers  Baleigh, 
Camant  and  Aato^ia,  2  Hughes,  44;  Shrodes  v.  2 he  Collier, 
2  Pitts,  304;  Uie  St.  Joseph,  Brown's  Adm.  202;  Kellogg  v. 
Brennan,  14  Ohio,  72;  Provost  v.  Wilcox,  17  Id.  359;  Jones 
y.  Keen,  116  Mass.  170. 

In  the  case  of  2%e  William  T.  Graves,  14  Blatchford,  189, 
Mr.  J.  Johnson,  circuit  judge,  considers  the  effect  of  the 
provisions  of  section  1  of  the  act  of  congress  of  July  29, 
1850,  of  U.  S.  Stat,  at  Large,  440,  on  the  liens  of  mort- 
gages. 

That  section  provides  that  ''no  bill  of  sale,  mortgage, 
hypothecation  or  conveyance  of  any  vessel,  or  part  of  any 
vessel,  shall  be  valid  against  any  person  other  than  the 
grantor  or  mortgagor,  his  heirs  and  devisees,  and  persons 
having  actual  notice  there,  unless  such  bill  of  sale,  mortgage, 
hypothecation  or  conveyance  be  recorded  in  the  office  of 
the  collector  of  customs  where  such  vessel  is  registered  or 
enrolled;  provided,  that  the  lien  by  bottomry  on  any  vessel 
created  during  her  voyage  by  a  loan  of  money  or  materials 
necessary  to  repair,  or  enable  such  vessel  to  prosecute  her 
voyage,  shall  not  lose  its  priority  or  be  in  any  way  affected 
by  the  provisions  of  this  act."  With  reference  to  this  pro- 
viso Mr.  J.  Johnson  observes : 

"The  obvious  purpose  of  this  proviso  was  to  make  it  en- 
tirely clear  that  a  bottomry  bond  did  not  come  within  the 
statute,  requiring  certain  instruments  to  be  recorded.  It 
might  otherwise  have  been  contended  that  it  was  in  some 
sense  a  hypothecation  of  the  vessel,  and,  therefore,  required 
to  be  recorded.  It  will  be  observed,  that  the  proviso  is 
confined  to  liens  by  bottomry.  If  this  proviso  be  construed 
to  mean  that  such  a  lien  only,  is  out  of  the  purview  of  the 
statute,  and  that  all  other  liens  are  postponed  to  that  of  a 
mortgage,  then  the  claims  of  salvors,  and  all  those  having 
other  strictly  maritime  liens  would  be  thus  postponed  to  the 
subversion  of  the  whole  principle  upon  which  efficacy  is 

given  to  such  claims,  and  the  overthrow  of  the  best  settled 
11 
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and  most  salutary  principles  of  the  maritime  law.  Indeed, 
any  principle  upon  which  this  statute  can  be  expounded  to 
give  such  a  priority  to  a  recorded  mortgage,  would  also  ex- 
tend to  bills  of  sale  and  other  conveyances  recorded  under 
the  same  law,  and  thus  practically  overthrow  the  whole 
scheme  of  the  maritime  law  on  the  subject  of  maritime  liens. 
This  statute,  I  conclude,  therefore,  has  no  relation  to  the 
question  involved,  and  the  lien  of  the  libellant  is  left  to 
stand  upon  the  statute  of  New  York,  which  the  courts  of  the 
United  States  enforce  in  the  courts  of  admiralty." 

The  case  of  The  Lottawauna,  21  Wall.,  558,  though  not 
directly  in  point,  seems  impliedly  to  recognize  the  general 
doctrine  I  have  stated.  In  that  case,  the  contest  was  be- 
t^^een  domestic  material-men  and  mortgagees,  who  peti- 
tioned against  remnants  and  surplus  in  the  registry.  Some 
of  the  supplies  had  been  furnished  prior  to  the  execution  of 
the  mortgage,  and  some  subsequently.  But  the  court  takes 
no  notice  of  this  circumstance.  The  claims  are  all  treated 
as  standing  on  the  same  footing  with  regard  to  mortgagees. 
They  were  rejected,  because  the  liens  for  them  had  not  been 
perfected  as  required  by  the  state  law.  There  is  no  intima- 
tion that  if  the  fact  had  been  otherwise,  the  claims  of  the 
material-men  would  not  have  been  preferred  to  that  of  a 
mortgagee,  whether  prior  or  subsequent.  Such  seems  to  be 
the  necessary  result  of  the  decision. 

The  court  holds,  that  by  the  maritime  law,  as  received  in 
the  United  States,  domestic  material-men,  (so-called,)  have 
no  lien  on  the  vessel;  but  that  the  states  may,  by  statute, 
create  such  liens.  Their  contracts,  however,  are  maritime, 
and  the  liens  given  by  state  laws  can  be  enforced  in  the  ad- 
miralty courts  of  the  United  States.  It  is  well  known  that 
mortgagees  have  no  right  to  foreclose  their  mortgages  in  the 
admiralty.  When,  however,  the  court  finds  itself  in  pos- 
session of  remnants  and  surplus,  which  it  is  required  to  dis- 
tribute, the  lien  of  the  mortgagee,  like  that  of  an  attaching 
creditor,  will  be  recognized  and  enforced.  In  no  other  way 
does  the  court  take  jurisdiction  of  the  claim.  But  this  rem- 
nant and  surplus  can  only  result  after  all  maritime  and  quasi 
maritime  liens  have  been  satisfied.     In  this  last  category, 
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liens  attached  bj  state  laws  to  the  contracts  admitted  to  be 
maritime  of  domestic  material-men,  must  be  placed. 

It  follows,  therefore,  that  the  mortgagee  cannot  now  be 
heard  in  support  of  his  claim  until  the  domestic  material- 
man is  paid.  An  order  will  be  entered  directing  the  de- 
mands of  the  material  and  supply  men  to  be  paid  out  of  the 
fund  remaining  undistributed  in  the  registry  of  the  court; 
the  balance  remaining,  if  any,  to  be  applied  to  the  satisfac- 
tion of  the  demand  of  the  mortgagee. 


Joseph  A.  Donohoe  v.  The  Mariposa  Land  and 

Mining  Co.  of  California. 

CiB€uiT  CouBT,  District  of  California. 

May  6,  1878. 

1.  FoRBCLoauKB  o?  MoRTOAQE — Remoyal. — Where  D. ,  a  citizen  of  California 

filed  a  bill  to  foreclose  a  mortgage  against  M.  the  mortgagor,  also  a  citi- 
zen of  California,  and  F.  a  subsequent  incumbrancer  and  a  citizen  of  New 
Yorkt  there  can  be  no  final  determination  of  the  controversy  between  D. 
and  F.  without  the  presence  of  M.,  and  the  suit  is  not  removable  by  F. 
to  the  circuit  court  of  the  United  States  under  section  639  of  the  revised 
statutes. 

2.  Same. — ^Neither  in  such  case  where  the  only  controversy  is  as  Jto  the  va* 

lidity  of  the  mortgage,  and  whether  there  is  anything  due  on  it,  is  there 
'*a  controversy  which  is  wholly  between  citizens  of  different  states,"  or 
"which  can  be  fully  determined  as  between  them,"  within  the  meaning 
of  section  2  of  the  act  of  March  2,  1875,  18  Stat.  470,  and  the  case  can 
not  be  removed  to  the  national  courts  under  the -provisions  of  that  act. 

3.  Same— Cross-Bill— Removal. — Where  a  cross-bill  filed  by  one  defendant 

against  complainant,  and  its  co-defendant  only  sets  up  the  same  matter 
as  that  set  up  in  the  respective  answers  of  the  defendants  to  the  original 
bill,  it  is  merely  matter  of  defense,  and  in  no  way  affects  the  right  of  re- 
moval under  the  statutes  cited. 

Before  Sawyer,  Circuit  Judge. 

Motion  to  remand  cause  to  state  court. 

This  suit  was  brought  in  a  state  court  by  the  complainant, 
a  citizen  of  California,  against  the  Mariposa  Land  and  Min- 
ing Company  of  California,  a  corporation  created  under  the 
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laws  of  California,  and  the  Farmers'  Loan  and  Trust  Com- 
pany, a  corporation  created  under  the  laws  of  New  York. 
The  object  of  the  suit  is  to  recover  a  balance  of  something 
oyer  one  hundred  and  forty-five  thousand  dollars  and  inter- 
est alleged  to  be  due  complainant  from  the  Mariposa  Land 
and  Mining  Company  of  California,  upon  certain  promissory 
notes,  and  to  foreclose  a  mortgage  given  by  said  defendant 
upon  large  landed  estates  situated  in  California  to  secure  the 
payment  of  said  sums  so  alleged  to  be  due.  The  bill  alleges 
that  the  Farmers'  Loan  and  Trust  Company  has,  or  claims, 
some  interest  by  way  of  lien  or  mortgage  upon  the  same 
premises,  which  is  subsequent  and  subject  to  the  mortgage 
of  complainant,  and  on  that  ground  prays  that  said  corpora- 
tion be  made  defendant.  Each  defendant  answered  separ- 
ately, and  each,  so  far  as  the  matters  in  contest  are  con- 
cerned, set  up  the  same  defense;  which  is  in  substance  as 
follows :  That  a  corporation  existed  in  New  York,  created  by 
the  laws  of  that  state,  named  the  Mariposa  Land  and  Min- 
ing Company  of  New  York,  having  its  property  in  this  state, 
to  wit:  the  Mariposa  mine;  that  the  embarrassments  arising 
in  a  case  where  a  corporation  and  its  property  were  thus 
divided  led  to  the  necessity  of  discontinuing  the  New  York 
corporation,  and  establishing  a  new  corporation  in  Califor- 
nia, where  the  property  is,  as  its  successor;  that,  accordingly, 
a  new  corporation  was  created  in  the  latter  state  named  the 
Mariposa  Land  and  Mining.  Company  of  California,  one  of 
the  defendants;  that  to  this  corporation  the  New  York  com- 
pany transferred  its  property  on  condition  that  it  should  as- 
sume the  payment  of  the  New  York  company's  indebted- 
ness; that  Douohoe,  the  California  plaintifi',  was  the  partner 
of  Eugene  Kelly  in  New  York;  that  between  Kelly  and  the 
said  New  York  company  a  fraudulent  agreement  was  made, 
to  which  Donohoe  was  privy,  whereby,  in  consideration  of 
Kelly's  previous  relations  with  that  company,  and  his  control 
over  its  interests,  a  fraudulent  and  collusive  indebtedness 
from  the  New  York  company  to  him  was  pretentiously  cre- 
ated; that  this  spurious  claim  was  presented  to  the  new  Cal- 
ifornia organization  as  one  of  the  honest  debts  which  it  had 
'assumed  to  pay;  that  in  ignorance  of  its  true  character  the 
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California  company,  defendant  herein,  executed  to  Dono- 
hoe,  as  trnstee  for  himself  and  said  Kelly,  and  at  the  instance 
of  the  latter,  a  mortgage  for  the  said  pretended  debt;  that 
this  debt  included  certain  other  moneys  advanced  by  Dono- 
hoe  and  Kelly  for  the  payment  of  the  expenses  incurred  in 
the  organization  of  the  company  in  California;  that  so  far  as 
that  item  of  the  mortgage  was  concerned  it  constituted  a 
true  and  valid  debt;  that  for  the  entire  indebtedness  thus 
created  said  mortgage  and  promissory  notes  of  the  Califor- 
nia corporation  in  suit  were  given;  that  certain  of  these  notes 
embraced  the  amount  advanced  as  above  mentioned  for  the 
payment  of  the  expenses  of  organization ;  and  that  these  notes 
have  all  been  paid,  and  by  plaintiff  are  admitted  to  be 
paid. 

The  Farmers'  Loan  and  Trust  Company  farther  sets  up  in 
its  answer,  that  after  the  making  of  said  notes  and  mortgage, 
the  defendant,  the  Mariposa  Land  and  Mining  Company  of 
California,  executed  in  its  favor  another  mortgage  to  secure 
an  indebtedness  for  five  hundred  thousand  dollars,  the  va* 
lidity  whereof  is  not  yet  disputed.  But  whether  disputed 
or  not  is  a  matter  of  no  interest  to  the  complainant  which  is 
the  first  incumbrancer,  and  there  can  be  no  controversy  be- 
tween the  complainant  and  the  Farmers'  Loan  and  Trust  Com- 
pany on  that  point.  The  Farmers'  Loan  and  Trust  Company 
then  removed  the  case  from  the  state  court  to  the  United 
States  circuit  court,  and  after  such  removal  filed  its  cross-bill 
against  the  complainant,  Donohoe,  and  its  co-defendant,  the 
Mariposa  company,  in  which  it  alleges  with  more  fullness  of 
detail  the  said  matters  before  alleged  in  the  answers  of  the 
respective  defendants  to  the  original  bill,  and  asked  that  the 
matters  be  adjudicated,  the  complainant's  mortgage  can- 
celed, and  for  a  foreclosure  of  its  own  mortgage. 

The  complainant  now  moves  to  remand  the  cause  to  the 
state  court  on  the  ground,  among  others,  that  it  is  not  a  case 
which  the  statute  authorizes  to  be  removed. 

Doyle  &  Barber^  for  motion. 

J.  W.  WiuanSy  S.  Heydev/ddl,  and  McAUistera  &  Bergin, 
coiUra, 
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Sawyer,  Circuit  Judge.  The  couusel  of  the  defendant 
removing  the  cause,  insist  that  the  case  is  one  for  removal 
both  under  section  639  of  the  R.  S.  embodying  the  provis- 
ions of  the  act  of  July  22,  1866,  and  under  section  2  of  the 
act  of  March  3,  1875,  18  Stat.  470.  In  the  petition  it  is 
stated,  in  express  terms,  that  the  application  is  made  under 
the  act  of  1875,  but  it  is  insisted  that  tlie  facts  make  a  case 
for  removal  under  either.  It  seems  to  be  assumed  in  the 
brief  filed,  that  there  is  no  diflference  in  the  requisites  with 
respect  to  the  character  of  the  controversy  for  removal 
under  either  act;  and  that  the  only  difference  is  in  the 
consequences — under  the  R.  S.  the  action  being  divided 
into  two  parts,  one  part  being  removed  and  the  other  re- 
maining in  the  state  court,  while  under  the  act  of  1875 
the  whole  suit  is  removed.  The  provision  of  the  R.  S., 
so  far  as  applicable,  is:  When  a  suit  is  by  a  citizen  of 
a  ''state  against  a  citizen  of  the  same,  and  a  citizen  of  an- 
other state,  it  may  be  so  removed,  as  against  *  *  *  said 
citizen  of  another  state,  upon  the  petition  of  such  defendant 
*  *  if  so  far  as  relates  to  him  it  *  *  is  a  suit  in  which 
there  can  be  a  final  determination  of  the  controversy,  so  far 
as  concerns  him  without  the  presence  of  the  other  defend- 
ants as  parties  in  the  cause."  (Sec.  639.)  For  the  purposes 
of  the  decision,  I  shall  assume,  without  deciding  the  point 
that  this  provision  is  not  repealed  by  subsequent  acts. 

The  provision  of  the  act  of  1875  invoked  is:  **When  in 
any  suit  mentioned  in  this  section  there  shall  be  a  contro- 
versy which  is  wholly  between  citizens  of  different  states, 
and  which  can  be  fully  determined  as  between  them,  then, 
either  one  or  more  of  the  plaintiffs  or  defendants  actually 
interested  in  such  controversy  may  remove  said  suit,"  etc. 
(18  Stat.  470.) 

The  construction  of  the  act  of  1866  sec.  639  R.  S.  upon 
this  point  in  a  very  similar  case,  has  already  been  deter- 
mined by  the  supreme  court.  Gardner,  a  citizen  of  New 
York,  conveyed  lands  in  Tennessee  to  Walker,  a  citizen  of 
Tennessee,  in  trust  by  way  of  mortgage  to  secure  moneys 
due  to.Yassar,  who  afterwards  died,  and  Brown,  a  citizen  of 
Tennessee,  became  administrator.    Brown,  as  administrator, 
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filed  a  bill  in  the  state  court  in  TenDessee  against  Gardner 
of  New  York,  the  debtor,  and  Walker,  the  trustee,  of  Ten- 
nessee, to  foreclose  the  mortgage.  Thus,  as  in  this  case,  in 
an  action  to  foreclose  a  mortgage,  the  complainant  and  one 
defendant  were  citizens  of  the  same  state,  and  the  other  de- 
fendant a  citizen  of  anotlier  state.  The  case  having  been 
removed  by  Gardner,  the  defendant,  who  was  a  citizen  of  an- 
other state,  to  the  United  States  circuit  court,  under  the 
act  of  1866,  it  was  by  that  court  remanded.  An  appeal  hav- 
ing been  taken  to  the  supreme  court,  that  court,  in  deciding 
the  case,  speaking  by  the  chief  justice,  says:  '^The  motion 
of  Gardner,  the  mortgagor,  to  transfer  the  cause,  as  to  him- 
self, to  the  circuit  court,  under  the  provisions  of  the  act  of 
July  27,  1866,  could  not  be  granted  unless  there  could  be  a 
final  determination  of  the  cause,  so  far  as  it  concerned  him, 
without  the  presence  of  the  other  defendant  as  a  party.  And 
we  think  that  the  circuit  court  was  right  in  the  opinion  that 
Walker  was  a  necessary  party  to  the  relief  asked  against 
Gardner,  and  in  refusing  to  entertain  jurisdiction  f^nd  in  re- 
manding the  cause.  The  bill  prayed  a  foreclosure  of  the 
mortgage  by  a  sale  of  the  land.  This  required  the  presence 
of  the  party  holding  the  legal  title.  The  complainant  had 
only  the  equitable  title.  Walker  held  the  legal  title.  The 
final  determination  of  the  controversy,  therefore,  required 
his  presence;  and  as  the  cause  was  not  removable  as  to  him, 
under  the  authority  of  Coal  Company  v.  Blaichford,  11  Wall. 
172,  it  could  not  be  removed  as  to  Gardner  alone."  {Card- 
net'  V.  BrowHy  21  Wall.  40.)  This  settles  the  claim  of  the 
defendant  under  section  639  of  the  B.  S. 

The  bill  in  this  case  prays  a  foreclosure  of  the  mortgage 
by  a  sale  of  the  land.  This,  in  the  language  of  the  supreme 
court,  ''requires  the  presence  of  the  party  holding  the  legal 
title,"  and  that  party  is  the  Mariposa  Land  and  Mining 
Company  of  California.  The  complainant  here,  as  in  the 
other  case,  has  only  an  equitable  claim — a  lieu  to  secure  his 
debt — and  the  other  defendant  has  only  a  lien  on  the  surplus. 
The  case  is,  therefore,  not  within  the  act  of  1866,  or  the  cor- 
responding provision  of  the  R.  S.  (See,  also.  The  Setving 
Machine  Cases,  18  Wal.  583.)    If,  as  defendant's  counsel 


168  DoNOHOB  V.  Mariposa  Land  Co.        [Cir.  Ct. 

— ■ — ' — ■ — -  —  — 

Opinion  of  the  Court — Sawyer,  0.  J.  [May, 

seem  to  assume,  tbe  conditions  upon  which  the  transfer  can 
be  made  under  this  branch  of  the  statute  in  the  two  acts  are 
the  same,  although  expressed  in  different  language,  and  only 
the  consequences  differ,  then  this  decision  under  the  act  of 
1866,  also,  settles  the  question  under  the  act  of  1875.  But  we 
will  examine  the  provisions  of  the  act  of  1875  upon  their 
own  terms.  There  must  be  *'a  controversy  which  is  wholly 
between  citizens  of  different  states,  and  which  can  be  fully 
determined  as  between  them."  Now,  what  controversy  is 
there  in  this  case  that  is  wholly  between  the  complainant, 
Donohoe,  and  the  New  York  defendant,  which  can  be  fully 
determined  as  between  them?  Donohoe  is  seeking  a  decree 
for  a  large  sum  of  money,  which  he  claims  to  be  due  from 
the  Mariposa  company,  and  to  obtain  the  money  claimed  to 
be  due,  by  a  foreclosure  of  a  mortgage  and  sale  of  the  mort- 
gaged premises,  the  legal  title  to  which  is  in  said  Mariposa 
company.  He  does  not  claim  anything  from  the  other  de- 
fendant, except  to  conclude  it  by  the  decree  against  the  real 
defendant,  and  there  is  no  interest  whatever  in  the  foreign 
defendant  except  a  lien  upon  the  surplus  left  after  Donohoe's 
just  demand,  whatever  it  may  turn  out  to  be,  is  paid.  The 
whole  contest  is  primarily  and  really  between  complainant 
and  the  Mariposa  company,  the  interest  in  the  other  defend- 
ant being  only  secondary.  There  is  but  a  single  indivisible 
controversy  between  the  complainant  and  the  Mariposa  com- 
pany, in  which  the  foreign  defendant  has  a  derivative  interest 
merely.  The  controversy  between  Donohoe  and  the  Mari- 
posa company  is  the  principal,  direct,  and  only,  controversy; 
while  that  of  the  other  defendant  is  only  incidental  by  reason 
of  a  relation  to  the  debtor  voluntarily  assumed  after  the 
interest  of  Donohoe  attached.  The  defense  set  up  by  the 
foreign  defendant  is  precisely  the  same  as  that  set  up  by 
the  debtor  and  principal  defendant,  and  must  be  sustained 
by  the  same  evidence.  Its  own  defense  must  be  made 
through  the  Mariposa  company,  as  its  rights  were  derived 
through  it  alone.  It  succeeds  to  a  lien  upon  what  the  Mari- 
posa company  had  left  after  satisfying  the  claim  of  Dono- 
hoe— nothing  less,  nothing  more.  It  stands  to  the  extent 
of  its  lien  in  its  predecessor's  shoes.     The  Mariposa  com- 
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pany  is  interposed  between  the  complainant  and  the  other 
defendant  in  the  contest.  There  is  no  charge  of  collusion 
between  Donohoe  and  the  Mariposa  company;  and  there  is 
no  defense  set  np  which  is  not,  also,  the  defense  of  the 
Mariposa  con^pany.  The  controyersy,  therefore,  is  one  and 
indivisible,  and  not  wholly  or  "principally  between  the  com- 
plainant and  the  foreign  defendant,  but  the  latter's  contro- 
versy is  merely  incidental  to  the  real  substantial  controversy, 
which  is  between  Donohoe  and  the  other  defendant.  Again 
the  controversy  cannot  "be  fully  determined  as  between 
them,"  or  determined  at  all  without  the  presence  of  the 
Mariposa  company.  A  decree  in  a  proceeding  between  Don- 
ohoe and  the  Farmers'  Loan  and  Trust  Company,  without 
the  presence  of  the  Mariposa  company,  would  be  futile.  It 
would  in  no  way  conduce  to  the  accomplishment  of  the  ob- 
ject of  Donohoe's  suit.  There  would  be  no  practical  or 
useful  result  if  Donohoe  should  succeed.  How  then  can  it 
be  said  that  the  controversy  can  be  "fully  determined  as 
between  them,"  when  the  determination,  if  in  Donohoe's 
favor,  would  be  fruitless?  A  decree  between  Donohoe  and 
the  Farmers'  Loan  and  Trust  Company  alone  would  not 
affect  the  rights  of  the  Mariposa  company,  and  no  effective 
sale  of  the  premises  under  it  could  be  had.  No  party  would 
bid  at  such  a  sale,  because  a  sale  would  transfer  nothing 
tangible. 

So  a  decree  against  the  Mariposa  Land  and  Mining  Com- 
pany alone  would  not  affect  the  rights  of  the  other  defend- 
ant; and,  as  has  often  been  held  in  this  state,  a  clear  title 
would  not  pass  by  sale  under  such  a  decree.  The  decree 
in  neither  case,  therefore,  would  afford  the  remedy  sought, 
and  I  do  not  know  of  any  means  by  which  parties  could 
safely  purchase  under  both.  There  could,  then,  be  no  sep- 
arate determinations  of  the  controversy  which  would  afford 
either  singly  or  together  an  effectual  remedy  to  Donohoe. 
It  is  no  answer  to  say,  that  the  whole  suit  would  be  trans- 
ferred, and  that  then  there  would  be  but  one  decree,  which 
would  bind  all  parties,  for  we  are  not  discussing  the  ques. 
tion  as  to  what  would  be  transferred,  but  are  dealing  with 
the  test  which  the  statutes  have  prescribed,  by  which  to  de- 
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termine  whether  anything  can  be  transferred.  And  that 
test  is  that  there  must  be  a  controversy  which  is  wholly  be- 
tween the  separate  parties,  which  can  be  fully  determined 
as  between  tliem  so  as  to  be  effectual  in  separate  actions. 
If  such  determination  cannot  be  had  separately  and  inde- 
pendently, then  the  case  is  not  one  which  the  statute  au- 
thorizes to  be  transferred  at  all*  either  wholly  or  in  part. 
Besides  this  case  is  not  within  the  reason  upon  which  the 
jurisdiction  is  based.  The  only  real  controversy  being  be- 
tween citizens  of  the  same  state,  the  interposition  of  the 
Mariposa  company  between  the  complainant  and  the  Farm- 
ers' Loan  and  Trust  Company,  which  is  only  incidentally 
interested  through  its  co-defendant,  is  presumed  to  be  a  suf- 
ficient safeguard  against  any  prejudice  that  might  exist.  It 
is,  doubtless,  upon  this  very  theory  that  the  act  is  framed 
with  the  limitations  found  in  it. 

In  my  judgment  the  case  clearly  does  not  present  a  con- 
troversy, which  is  wholly  between  citizens  of  different  states, 
which  can  ''be  fully  determined  as  between  them"  within 
the  meaning  of  the  statute.  Even  the  authorities  cited  by 
defendants'  counsel  properly  considered  sustain  this  view. 
For  example,  Judge  Dillon's  tract  on  ''Eemoval  of  Causes" 
is  cited,  wherein  he  says  (p.  30):  ''If  the  substantial  contro- 
versy is  wholly  between  citizens  of  the  same  state,  it  is  not, 
and  cannot  become,  one  of  federal  cognizance;  but  if  the 
real  litigation  is  between  citizens  of  different  states,  the 
case  is  within  the  constitutional  grant  of  federal  judicial 
power,  notwithstanding  some  of  the  adversary  parties  may 
happen  to  be  citizens  of  the  same  state  with  some  of  the 
plaintiffs."  In  this  case  the  substantial  controversy  is  be- 
tween the  complainant  and  the  Mariposa  company.  So 
again,  he  cites  Mr.  Justice  Davis^s  observation,  from  a  note 
in  Dillon  on  Removals  (p.  35),  "that  the  intention  of  con- 
gress, plainly  expressed  in  the  act  of  March  3,  1876,  was, 
that  where  the  main  controversy  in  a  case  was  between  citi- 
zens of  different  states,  it  was  removable,  and  carried  with 
it  all  the  incidents;  and  that  a  mere  incident  would  not  pre- 
vent the  case  from  b^ing  removed."  If  this  be  true,  and  I 
have  no  doubt  that  it  is,  the  converse  of  the  proposition  is 
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equally  true;  and  if  the  main  controversy  is  between  citizens 
of  the  same  state,  it  is  not  removable,  and  the  mere  incident 
will  not  confer  a  right  of  removal.  The  incident  must  follow 
the  real  controversy  to  which  it  is  inseparably  annexed.  In 
this  case,  there  id  but  one  indivisible  controversy,  and  that 
is  as  to  whether  there  is  really  anything  justly  due  from  the 
Mariposa  company  to  the  complainants,  and  if  so,  how  much. 
And  that  controversy  is  directly  and  primarily  between  tlie 
complainant  and  his  alleged  debtor  and  mortgagor.  There  is 
no  subordinate,  independent,  or  other  controversy  between 
the  complainant  and  the  foreign  defendant.  Its  interest  in 
this  same  controversy  is  only  incident  to  the  main  contro- 
veray  by  reason  of  its  relation  to  the  debtor  and  real  party. 
These  views  appear  to  me  to  be  sustained  by  the  current  of 
decisions  on  the  circuit.  (See  Chicago  v.  G^agre,  6  Bissell, 
467;  Osgood  v.  Z>.  dk  V.  B.  R,  Co.,  Id.  331;  Arrappahoe  Coun- 
ty V.  K.  P.  R,  R.,  6  Cent.  L.  Jour.  102;  Cape  Gir.  and  St. 
L,  R.  V.  Winston^  4  Id.  127;  Carraher  v.  Brennan,  4  L.  & 
Eq.  Kep.  159;  I)/ler  v.  Hagerty,  5  Reporter,  300;  Latham  v. 
Bai-ry,  4  L.  &Eq.  Rep.  459;  Peterson  v.  Chapman,  13Blatch. 
395;  First  National  Bk.  of  Manhattan  v.  The  King  Wrought 
Iron  Bridge  Co.,  2  Cent.  L.  Jour.  505,  616.) 

It  is  urged  by  defendants,  that,  since  the  removal,  the 
foreign  defendant  has  filed  a  cross-bill  against  the  complain- 
ant and  its  co-defendant,  and  that  as  to  the  cross-bill,  there 
is  a  suit  pending  in  which  the  complainant  is  a  citizen  of 
New  York,  and  all  the  defendants  are  citizens  of  California, 
and  that  the  suit  for  this  reason  is  now  properly  in  this 
court,  whatever  the  case  might  have  been  at  the  time  of  the 
removal.  But  the  cross-bill,  so  far  as  the  complainants  in 
the  original  and  cross-bills  are  interested,  sets  up  precisely 
the  same  matters  as  were  set  up  by  both  defendants  in  the 
original  bill.  It  is  but  a  repetition  of  the  defense  already 
set  up  in  the  answers  of  both  defendants.  It  could  not  go 
beyond  the  matters  of  the  original  bill.  "A  cross-bill  is  a 
defense."  (Gallatin  v.  Iriviif,  Hop.  Ch.  R.  68-9.)  ''The 
original  bill  and  the  cross-bill  are  but  one  cause."  (3  Dan. 
Ch.  Pr.  1743,  ed.  1851.)  '*Both  the  original  and  cross-bill 
constitute  but  one  suit."    {Ayres  v.  Carver,  17  How.  595.) 
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* '  It  should  not  introduce  any  distinct  matter.  It  is  auxiliary 
to  the  original  suit,  and  a  graft  and  dependency  on  it/' 
(Riihbei*  Co.  v.  Goodyear^  9  Wal.  809;  Croaa  v.  De  Valle,  1 
Wal.  5;  Field  v.  Schieffelin,  7  John.  Oh.  252.)  The  dismissal 
of  the  original  bill  before  a  hearing  would  doubtless  carry 
the  cross-bill  with  it  as  a  part  of  the  suit.  {Slason  v.  Wi'igJU, 
14  Vermont,  209-10;  Huntington  v.  C.  P.  B.  B.  Co.,  2 
Saw.  514-5.)  The  fact,  therefore,  that  a  cross-bill  has 
been  filed  setting  up  the  same  matters  put  in  issue  by 
the  original  bill  and  answers  cannot  change  the  character  of 
the  case,  or  affect  the  question  of  jurisdiction.  The  original 
bill  is  still  the  suit,  the  cross-bill  being  but  an  appendage 
constituting  a  part  of  it. 

The  view  taken  upon  the  main  question  renders  it  unnec- 
essary to  notice  the  technical  objections  taken  to  the  removal. 

The  cause  must  be  remanded  to  the  state  court  with  costs, 
against  the  paxtj  removing  it,  and  it  is  so  ordered. 


Commercial  and  Savings  Bank  of  San  Jose  v. 

D.  G.  Corbett  et  al. 

Circuit  Court,  District  op  Nevada. 
May  10,  1878. 

1.  Receiver — Removal  of  Cause. — ^When  the  proper  proceedings  for  the  re- 

moval of  a  cause  have  been  taken  in  the  stat^  court,  the  circuit  court  has 
jurisdiction  of  the  cause,  for  the  purpose  of  granting  a  provisional  rem- 
edy, before  the  first  day  of  the  next  term  on  which  the  party  removing 
the  cause,  is,  by  statute,  required  to  enter  a  copy  of  the  record.  (Ma- 
*  honey  Mining  Co.  v.  Bennett,  4  Sawyer,  289,  followed. ) 

2.  Removal — Order  of  State  Court. — No  order  of  the  state  court  accepting 

the  petition  and  bond  is  necessary  to  remove  a  cause. 

3.  Record,  how  Certified. — Where  the  clerk  of  the  state  court  made  up  the 

record  in  detached  papers,  certifying  to  each  one,  and  also,  that  the  pa- 
pers constituted  the  whole  record:  Uekly  a  sufficient  "copy  of  the  record. " 

4.  Receiver — Pleading. — ^The  facts  essential  to  the  appointment  of  a  re- 

ceiver need  not  be  pleaded,  but  may  be  shown  by  affidavit  at  the  hearing. 

6.  Same. — A  prayer  for  a  receiver  is  unnecessary. 

6.  Homestead— Sec.  30,  Art.  4,  Nevada  Constitution  Construed. — The 
defendants  borrowed  money  to  be  used  in  building  a  hotel  on  a  block  of 
land,  and  applied  it  to  that  purpose:  Held,  that  a  note  for  the  money 
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and  a  moi^age  of  the  block  to  secore  it,  constituted  an  obligation  for 
the  erection  of  improvements  within  the  meaning  of  the  section  above- 
mentioned,  superior  to  any  homestead  claim  of  defendants. 

Before  Hillteb,  District  Judge. 

This  is  a  motion  in  a  sait  to  foreclose  a  mortgage,  for  the 
appointment  of  a  receiver. 

The  suit  was  begun  in  the  state  court,  March  6, 1878.  On 
March  11,  without  first  obtaining  leave  of  court,  plaintiff 
filed  certain  amendments  to  the  complaint,  and  served  them 
on  attorneys  for  defendants.  These  amendments  allege 
the  facts  deemed  necessary  to  entitle  plaintiff  to  a  re- 
ceiver. March  15,  a  demurrer  to  the  complaint  was  filed. 
Motion  for  a  receiver  was  made  March  11,  in  the  state 
court,  but  before  a  hearing  the  defendants  filed  a  peti- 
tion and  bond  for  the  removal  of  the  cause  to  this  court. 
Thereupon,  the  state  court  on  motion  of  defendants'  attor- 
neys made  the  following  order  and  entry  on  its  records : 
"Now  comes  counsel  for  defendants,  and  presents  to  the 
court  a  petition  and  bond  for  the  transfer  of  the  cause  to  the 
circuit  court  of  the  United  States  for  the  district  of  Nevada; 
and,  thereupon,  on  motion  of  counsel  for  petitioners,  the 
court  approved  the  bond  and  accepted  the  same  as  sufficient, 
and  ordered  the  record  herein  duly  certified  to  the  said  cir- 
cuit court;  and  it  is  further  ordered,  that  further  proceed- 
ings in  this  cause  and  court  be  stayed."  This  order  was 
made  on  the  first  day  of  the  March  term  of  this  court,  so 
that  the  defendants  were  not  required  to  enter  a  copy  of 
the  record  in  this  court  until  the  first  Monday  in  November, 
that  being  the  first  day  of  the  next  term.  March  21,  the 
plaintiff  moved  for,  and  obtained  leave  to  file  a  copy  of  the 
record  in  this  court  for  the  purpose  of  applying  for  the  ap- 
pointment of  a  receiver,  and  renewed  the  motion  here.  The 
record  filed  consists  of  copies  of  all  papers  and  minutes  in 
the  cause,  each  separately  made  out  and  certified  to  by  the 
clerk  to  be  a  full  and  correct  copy  of  the  original.  In  ad- 
dition to  these  separate  certificates,  the  clerk  further  certifies 
as  follows:  "I,  Alfred  Helm,  clerk  etc.,  do  hereby  certify 
that  the  accompanying  papers,  to  wit:  the  complaint"  (etc., 


174         C.  AND  S.  Bane  op  San  Jose  v.  CoRBErr.  [Oir.  CL 

Opinion  of  the  Court — Hilly er,  J.  [May, 

naming  each  paper,)  ''are  full  and  true  copies  of  all  tbe  pa- 
pers on  file  and  of  record  in  said  state  district  court,  and 
of  all  the  indorsements  thereon,  and  that  the  said  accompa- 
nying papers  are  true  and  correct  copies  of  the  said  record, 
and  all  the  papers,  records,  documents  and  files  in  said  above- 
entitled  cause,  as  the  same  appear  on  file  and  of  record  in 
the  clerk's  office  n  said  state  district  court."  These  papers 
so  certified  are  filed  in  this  court  as  a  copy  of  the  record  in 
the  cause. 

At  the  hearing  it  appeared  that  the  defendants  are  insolv- 
ent, and  that  the  mortgaged  property  is  an  inadequate  se- 
curity. The  mortgages  each  contain  a  stipulation  or  covenant 
that  in  any  action  to  foreclose,  a  receiver  may  be  appointed. 
Since  the  execution  of  the  mortgages  the  defendants,  D.  G. 
and  W.  H.  Corbett,  and  their  wives,  have  filed  claims  to 
homesteads  in  that  part  of  the  mortgaged  premises  de- 
scribed as  block  56.  The  value  of  this  block  is  variously 
estimated  by  the  witness  at  from  twenty  to  thirty-six  thou- 
sand dollars. 

Robert  M.  Clurke,  for  plaintiff. 
Jonas  Sedy,  for  defendants. 

HiLLYEB,  J.  The  defendants  object  to  the  appointment 
of  a  receiver  on  several  distinct  grounds,  the  first  being 
that  this  court  cannot  take  any  jurisdiction  in  this  cause 
before  the  first  day  of  the  next  term  which  will  be  the  first 
Monday  of  November  next.  This  objection  raises  a  ques- 
tion which  can  hardly  be  considered  an  open  one  in  this 
circuit,  and  is  overruled  upon  the  authority  of  Mdhoney 
Alining  Company  v.  Bennett,  4  Sawyer,  289.  In  that  case 
the  circuit  court  for  the  district  of  California  took  jurisdic- 
tion of  a  cause  removed,  before  the  ''first  day  of  the  next 
term,"  for  the  purpose  of  granting  a  provisional  injunction. 
Counsel  for  defendants  denies  that  this  case'  states  the  law 
correctly,  and  pressed  this  court  earnestly  to  adopt  his  view. 
Begarded  simply  as  a  question  of  power,  I  presume  it  can 
not  be  denied  that  the  circuit  court  for  Nevada,  presided 
over  by  the  district  judge,  has  the  power  to  disregard  a  de- 
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cision  oi  the  circait  judge  made  in  the  California  district. 
A  district  judge  while  sitting  alone  in  the  circuit  court  has 
the  same  power  as:  any  other  judge  sitting  in  the  same  court. 
(Robinson  v.  Saierlee,  3  Sawyer,  134.)  While  this  is  so  I  do 
not  think  the  district  judge  should  forget  that  if  the  circuit 
judge  were  present  his  opinion  would  control.  When  his 
opinion  has  been  embodied  in  a  judicial  decision,  it  ought 
not  to  be  departed  from  without  most  cogent  reasons.  But 
in  the  present  instance  my  own  judgment  is  in  concurrence 
with  that  of  the  circuit  judge.  It  would  certainly  be  a 
great  grievance  if  a  case  like  this  could  be  put  in  the  posi- 
tion counsel  contend  it  is,  for  more  than  six  months.  Ac- 
cording to  him  it  is  ''hung  up"  beyond  the  reach  of  either 
this  or  the  state  court.  It  is  practically  nowhere,  and  the 
plaintiff  is  in  a  far  worse  position  than  if  he  had  begun  no 
suit.  I  have  no  doubt  in  my  own  mind  that  the  moment 
the  jurisdiction  of  the  state  court  ceases,  by  reason  of  pre- 
senting to  it  the  statutory  bond  and  petition,  the  jurisdic- 
tion of  the  United  States  court  atta.ches.  Whenever  the 
purposes  of  justice  require  it,  the  circuit  court  is  bound  to 
take  cognizance  of  the  cause. 

The  second  objection  is  that  the  case  is  not  properly  here, 
because  the  state  court  did  not,  by  its  order,  accept  the  pe- 
tition as  well  as  the  bond.  This  acceptance,  it  is  said,  is 
a  judicial  act  which  must  be  made  of  record  in  the  state 
court,  and  can  only  be  proven  to  this  court  by  a  transcript 
of  that  record.  The  statute  provides  that  after  the  making 
and  filing  of  the  petition  and  bond,  "it  shall  then  be  the 
duty  of  the  state  court  to  accept  such  petition  and  bond  and 
proceed  no  further  in  such  suit."  It  does  not  appear,  how- 
ever, that  the  jurisdiction  of  the  circuit  court  depends  upon 
the  circumstance  that  the  state  court  does  or  does  not  do 
this  duty.  An  order,  not  in  terms  acceptiiig  the  bond  or 
petition  but  directing  a  stay  of  further  proceedings,  would 
sufficiently  show  that  the  state  court  had  ascepted  both 
petition  and  bond,  if  such  acceptance  were  a  condition  pre- 
cedent to  the  acquiring  of  jurisdiction  of  this  court.  But 
in  any  case  which  is  a  proper  one  to  be  removed,  this 
court  can  obtain  the  record  and  jurisdiction  of  the  cause 
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although  the  state  court  not  merely  omits  making  an  or- 
der accepting  the  petition  and  bond,  but  even  when  it  re- 
fuses to  accept  them  and  attempts  to  proceed  with  the  suit. 
The  provisions  of  section  7  of  the  act  of  1875  giving  to  the 
circuit  courts  of  the  United  States  power  to  issue  a  certiorari 
to  the  state  court,  commanding  it  to  make  return  of  the 
record  in  any  cause  removed,  or  to  compel  the  prosecutor 
to  file  a  copy  of  his  complaint,  demonstrate,  it  seems  to  me, 
that  the  jurisdiction  of  the  circuit  court  does  not  depend 
upon  the  action  of  the  state  court,  nor,  indeed,  upon  the 
filing  of  a  certified  transcript  of  the  record.  The  suit  be- 
ing one  which  by  reason  of  its  parties  or  subject-matter  the 
circuit  court  is  capable  of  exercising  jurisdiction  over,  that 
jurisdiction  is  acquired  by  the  filing  of  a  statutory  petition 
and  bond. 

The  third  objection  is  to  the  manner  of  certifying  the 
record.  The  clerk  of  the  state  court  instead  of  attaching  all 
of  the  papers  together,  and  certifying  to  the  whole  as'a  copy 
of  the  record,  has  certified  to  each  paper  separately,  and  has 
also  accompanied  the  papers  sent  to  this  court  as  the  record 
with  another  certificate  in  which  each  paper  is  named,  and 
they  are  stated  to  be  the  whole  record.  This  course  was 
taken  because  it  has  been  found  convenient  to  have  the 
papers  in  the  case  detached  during  its  progress  in  the  circuit 
court.  The  statute  speaks  of  ''entering  a  copy  of  the 
record,'*  How  that  record  is  to  be  made  up,  whether  in  one 
book,  or  on  separate  sheets  of  paper,  is  not  stated.  In  this 
case  I  see  no  reason  to  doubt  that  a  copy  of  the  record  has 
been  entered  in  this  court;  at  least  there  is  enough  to  show 
a  cause  within  its  jurisdiction  and  properly  removed.  Each 
paper  filed  is  so  authenticated  as  to  be  prima  facie  evidence 
in  this  court  of  what  it  purports  to  be.  Under  such  circum- 
stances the  circuit  court  will  not  remand  a  cause  even  if  it 
should  appear  that  the  copy  of  the  record  entered  is  imper- 
fect, but  will, take  the  necessary  action  to  complete  the 
record. 

It  is  next  objected  that  the  amendments  cannot  be  con- 
sidered on  this  motion  because  filed  without  leave  of  court. 
Although  no  good  reason  whatever  can  be  given  for  allowing 
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an  ameDdment  to  be  filed  as  of  course,  after  demurrer  and 
before  answer,  and  requiring  leave  of  court  to  file  it  before 
demurrer,  yet  the  state  practice  act  seems  to  require  a  con- 
stmction  of  that  kind,  and  if  so  the  amendments  to  the 
complaint  were  not  properly  filed.  It  is  unnecessary  to 
decide  the  question,  for  a  receiver  may  be  appointed  upon 
the  complaint  and  affidavits  without  the  amendments.  The 
complaint  is  complete  as  a  bill  to  foreclose  a  mortgage,  but 
it  does  not  pray  for  the  appointment  of  a  receiver  and  does 
not  show  the  fact^  that  the  property  is  an  inadequate  secur- 
ity, and  the  mortgagors  insolvent.  The  amendments  were 
filed  to  set  up  these  facts  and  pray  a  receiver.  A  receiver 
may  be  appointed  although  there  is  no  prayer  for  one  in 
the  bill.  (Dan.  ch.  1426;  High,  on  Bee.  sec.  83.)  In  this 
latter  authority  it  is  also  said  that  it  is  not  essential  that 
the  facts  u{)on  which  the  application  is  based  be  set  forth 
in  the  pleading,  but  it  is  sufficient  if  they  appear  by  affida- 
vit upon  the  hearing.  (Section  88.)  A  receiver,  says  the 
supreme  court  of  Kansas  may  be  appointed  in  an  action  to 
foreclose  a  mortgage  if  the  mortgaged  property  is  insufficient 
to  discharge  the  mortgage  debt.  In  such  case  all  that  the 
petition  need  contain  is  the  ordinary  averment  for  the  fore- 
closure of  a  mortgage.  The  relation  of  the  value  of  the 
property  to  the  debt  may  be  shown  by  affidavit.  {Uottenatein 
v.  Conrad^  9  Kan.  435.)  This  rule  seems  to  be  a  satisfactory 
one,  where  as  in  this  case  the  appointment  of  the  receiver 
is  merely  a  provisional  remedy  and  not  the  chief  object  of 
the  suit. 

These  objections,  which  do  not  touch  the  merits,  being 
overruled,  the  case  is  a  strong  one  for  a  receiver.  The 
defendants  have  not  kept  their  covenants  in  the  mortgages 
to  pay  interest,  taxes,  and  insurance.  The  validity  of  the 
mortgage  debt  is  not  questioned,  nor  is  it  denied  either 
that  the  property  mortgaged  is  an  inadequate  security,  or 
that  the  defendants  are  insolvent.  In*  addition,  there  is  the 
covenant  in  both  mortgages  that  in  any  action  to  foreclose 
the  plaintiff  may  have  a  receiver  of  the  rents  appointed. 
The  power  of  the  court  to  appoint  a  receiver  of  block  56, 
in  which  the  defendants  claim  homesteads,  was  denied  on 
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the  argument,  but  the  questions  arising  out  of  the  claim  of 
the  defendants  to  homesteads  were  reserved  for  future 
argument  and  decision,  with  the  understanding  that  if  the 
court  should  appoint  a  receiver  of  any  of  the  property,  such 
receiver  should  not  be  put  in  possession  of  any  portion 
of  block  56  actually  used  by  defendants  for  homesteads, 
including  the  portions  of  the  Arlington  block  used  for  a 
hotel,  before  a  decision  of  the  question  reserved. 

There  must  be  a  receiver  appointed  of  all  the  mortgaged 
premises,  except  the  dwelling-houses  and  the  hotel,  and  it 
is  so  ordered. 

Afterwards  the  following  decision  was  rendered  upon  a 
motion  to  put  the  receiver  in  possession  of  the  premises 
withheld  from  him  on  the  first  motion. 

Block  56,  in  which  the  defendants  claim  homesteadB,  is  a 
piece  of  land  one  hundred  and  seventy  feet  square  with  an 
alley  ten  feet  wide  running  through  it  north  and  south.  The 
block  contains  ten  lots  eighty  feet  by  thirty-four.  On  the 
west  half  are  the  dwelling-house<^of  defendants  with  some 
out-buildings.  On  the  east  half  is  a  brick  store  and  the 
building  called  the  Arlington  house,  a  portion  of  which  is 
used  for  a  hotel,  and  the  rest  for  business  purposes,  not  con- 
nected with  the  hotel.  The  brick  store  and  that  portion  of 
the  Arlington  house  not  used  for  a  hotel  are  occupied  by 
tenants,  except  one  room,  which  is  vacant.  The  west  half 
of  the  block  and  the  hotel  premises,  it  is  agreed,  are  worth 
twenty-five  thousand  dollars.  The  value  of  the  homestead 
exemption  may  not  exceed  five  thousand  dollars.  On 
August  19,  1876,  there  stood  on  the  east  half  of  the  block, 
on  lots  5  and  8,  a  frame  building  called  the  Corbett  house, 
occupied  by  defendants.  The  rest  of  that  half  on  which 
was  situated  two  stores,  a  milliner's  shop  and  a  saloon, 
was  leased  to  tenants.  On  that  day  a  fire  destroyed  the 
Corbett  house  and  the  stores,  and  subsequently  all  that 
portion  of  the  east  hdlf  of  the  block,  except  the  brick  store, 
was  cleared  preparatory  to  building  a  new  hotel.  The  first 
mortgage  for  twenty  thousand  dollars  was  made  on  October 
4,  1876.  At  that  time  no  new  buildings  had  been  erected, 
and  the  defendants  were  residing  with  their  families  in  the 
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two  dwelling-houses  on  the  west  side  of  the  block.  The 
sum  of  twenty  thousand  dollars  secured  by  the  first  mort- 
gage was  borrowed  for  the  purpose  of  building  the  Arling- 
ton house,  and  it  was  so  used. 

The  understanding  between  the  plaintiff  and  the  defend- 
ants, says  Mr.  Wm.  Corbett  in  his  testimony,  was  that  the 
money  should  be  deposited  with  Rice,  agent  of  Wells, 
Fargo  &  Co.  in  Carson,  and  applied  to  the  building  of  im- 
provements on  the  Arlington  lot,  and  this  was  done.  Upon 
this  state  of  facts  there  are  two  grounds  upon  which,  in 
my  judgment,  the  receiver  is  entitled  to  possession  of  the 
hotel: 

First,  and  chiefly,  because  the  note  for  twenty  thousand 
dollars,  and  the  mortgage  securing  it,  constitute  an  ''obli- 
gatioh  contracted  for  the  erection  of  improvements."  The 
constitution  of  Nevada  (Art.  4,- sec.  30)  while  exempting  a 
homestead,  provides  that  ''no  property  shall  be  exempt 
from  sale  *  *  for  the  payment  of  obligations  contracted 
for  the  purchase  of  said  premises,  or  for  the  erection  of  im- 
provements thereon.'*  The  argument  for  defendants  is  that 
this  clause  only  refers  to  vendors,  mechanics,  laborers  and 
material-men,  and  their  liens.  But  I  can  see  nothing  in 
the  language  which  warrants  a  court  in  so  restricting 
the  meaning  of  the  very  comprehensive  word  ''obligation." 
Whether  the  defendants  contracted  the  obligation  directly 
to  the  material-men,  laborers  and  mechanics,  or  borrowed 
the  money  of  a  bank  for  the  purpose  of  paying  those  men, 
the  obligation  is  as  much  in  the  one  case  as  the  other  one 
contracted  for  the  erection  of  improvements.  The  inquiry 
is  for  what,  and  not  to  whom,  was  the  obligation  contracted. 
If  I  am  right  in  this,  there  is  no  need  of  deciding  the  much 
discussed  question  as  to  the  extent  of  the  homestead  inter- 
est of  defendants  in  block  56.  For  in  respect  to  the  mort- 
gage for  twenty  thousand  dollars  the  whole  block  is  subject 
to  sale,  as  it  would  be  were  there  no  question  of  homestead 
in  the  case. 

In  the  second  place,  if  I  am  wrong  in  this  construction  of 
the  constitution,  and  block  56  is  to  be  treated  as  exempt 
from  sale  to  the  extent  of  the  homestead  rights  of  the  de- 
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feDdants,  still  the  mortgage  attaches  as  a  valid  lien  upon 
the  excess  over  ten  thousand  dollars  in  value,  which  excess 
is  placed  at  fifteen  thousand  dollars.  Under  existing  cir- 
cumstances, no  portion  of  the  block  of  the  value  of  five  or 
ten  thousand  dollars  can  be  set  apart;  at  least  the  case  has, 
so  far,  proceeded  upon  this  assumption.  It  will,  therefore, 
in  the  course  of  this  suit,  become  necessary  to  sell  the 
whole  of  block  56.  The  defendants,  if  their  homestead 
claims  are  sustained  to  their  full  extent,  cannot  retain  as 
homesteads  any  specific  portion  of  block  56.  If  the  motion 
of  the  receiver  is  now  denied  the  defendants  will  retain 
possession,  during  the  suit,  of  property  worth  twenty-five 
thousand  dollars,  when  their  exemption  could  not  at  most 
amount  to  over  ten  thoasand  dollars.  If  the  order  is 
granted  the  defendants  will  have  comfortable  homes  until 
the  sale,  which  must  take  place  in  any  event.  By  the  order 
asked,  the  plaintiff  will  be  protected,  and  no  injustice  done 
to  defendants.  No  rights  are  determined  by  su^ h  an  order. 
The  receiver  will  take  possession  as  an  officer  of  the  court, 
and  will  hold  the  rents  and  profits  received  for  whoever 
shall  hereafter  appear  entitled  to  them.  .If  it  shall  ulti- 
mately appear  that  the  defendants  are  entitled  to  home- 
steads of  five  thousand  dollars  each  out  of  the  block,  a 
ratable  proportion  of  the  rents  can  be  paid  to  them.  On 
the  other  hand,  if  they  are  not  so  eatitled,  and  are  permit- 
ted to  remain  in  possession  of  the  hotel  and  receive  the 
rents  pending  this  suit,  the  plaintiff  is  injured  without 
remedy. 

Let  an  order  be  entered  that  the  receiver  be  let  into 
possession  of  the  premises  occupied  by  the  defendants  as  a 
hotel. 
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The  Steamer  Colima, 

District  Court,  District  op  Californu. 

May  13,  1878. 

Salvage. — The  fact  that  both  vessels  belonged  to  the  same  owner  furnishes 
no  ground  of  exemption  to  a  claim  for  salvage  compensation  by  the 
master  and  crew  of  the  salving  vessel.  Proof  of  a  contract,  usage,  or 
understanding,  that  no  such  claim  shall  be  made  will  defeat  it. 

Before  Hoffman,  District  Judge. 

Edward  Gixiy  Stetson,  for  libellant. 
Lake  dk  McKootiy  for  claimant. 

Hoffman,  J.  At  the  hearing  of  this  cause  it  was  stipu- 
lated that  the  facts,  as  stated  in  the  opinion  of  this  court,  in 
the  case  of  the  Pacific  Mail  Steamship  Co.  v.  Ten  Bales  of 
Gunny  BagSy  3  Saw.  187,  should  be  deemed  and  taken  to 
have  been  duly  proved  in  this  cause.  The  case  referred  to 
was  a  libel  against  the  cargo  of  the  steamer  Colima,  for  a 
salvage  service  performed  by  the  steamer  Ai^issona.  The 
facts  were  brieflv  as  follows : 

On  the  fifteenth  of  March,  1874,  the  steamer  Colima,  then 
on  a  voyage  from  Panama  to  this  port,  having  become  dis- 
abled by  the  loss  of  several  blades  of  her  propeller,  sought 
refuge  under  Gerros  Island,  where  she  came  to  an  anchor. 
On  the  succeeding  day,  boats  were  dispatched  to  the  north 
and  south,  with  instructions  to  intercept  and  send  to  her 
assistance  any  steamer  that  might  be  fallen  in  with.  After 
a  navigation  of  several  days,  one  of  the  boats  met  the 
steamer  Arizona,  bound  for  San  Francisco,  and  her  master 
on  hearing  the  situation  of  the  Colima  at  once  proceeded  to 
Gerros  Island,  where  he  arrived  on  the  morning  of  the 
twenty-fifth,  and  on  the  evening  of  the  same  day  he  started 
with  the  Colima  in  tow  for  this  port>  where  she  arrived  on  the 
thirtieth  of  March.  The  distance  from  Gerros  Island  to  San 
Francisco  is  seven  hundred  and  thirty  miles.  The  voyage 
of  the  Arizona  was  lengthened  by  reason  of  the  service  some 
two  and  a  half  or  three  days. 
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Her  deyiation  was  not  considerable,  as  the  usnal  course 
of  steamers  along  the  coast  is,  in  fine  weather,  not  far  from 
the  island,  and  such  was  in  fact  the  position  of  the  Colima 
when  the  accident  occurred.  Both  vessels  belonged  to  the 
same  owner,  the  Pacific  Mail  Steamship  company.  The 
present  libel' is  filed  by  the  master  of  the  Aritmia^  on  behalf 
of  himself  and  the  crew,  to  recover  a  salvage  compensation. 

In  the  reported  case  above  referred  to,  it  was  held  that 
the  fact  that  both  vessels  belonged  to  the  same  owners  was 
no  bar  to  a  claim  for  salvage  against  the  goods  on  board 
the  salved  vessel.  The  authority  chiefly  relied  on  in  the 
opinion  delivered  in  that  case  was  the  Miranda,  3  Law  Bep. 
Ad.  and  Ec.  561,  in  which  the  right  of  the  master  and  crew 
of  the  salving  vessel  to  a  share  of  the  compensation  was 
recognized. 

In  the  case  of  the  Sappho,  3  Law  Bep.  Ad.  and  Ec.  142, 
the  cause  was  instituted  on  behalf  of  the  boatswain  and 
seventeen  seamen,  part  of  the  crew  of  the  Nero,  Both  ves- 
sels belonged  to  the  same  owners.  The  claim  was  resisted, 
on  the  ground  that  it  was  commonly  understood  that  where 
assistance  is  rendered  to  one  vessel  of  a  fleet  belonging  to 
a  great  company  by  another,  salvage  was  never  claimed  by 
the  crew;  that  the  latter  had  not  acted  beyond  the  scope 
of  their  duties;  they  were  bound  by  the  articles  to  do 
what  they  did  do,  and  were  paid  by  wages  for  their  time  and 
labor.  But  the  court  overruled  the  defense,  chiefly  on  the 
authority  of  Lord  Stowell's  judgment  in  the  Waterloo,  2 
Dod.  433. 

Sir  Bobert  Phillimore  after  citing  Lord  Stowell's  lan- 
guage in  that  case  remarks:  ''It  seems  to  me  clear  from 
this  language  that  Lord  Stowell  intended  to  lay  down  the 
law  that  the  general  right  to  salvage  reward  could  be  ousted 
only  by  virtue  of  an  express  agreement  framed  in  the  clearest 
and  most  binding  terms."  The  passage  cited  by  the  learned 
judge  perhaps  justifies  the  very  strong  statement  of  Lord 
Stowell's  opinion  contained  in  the  above  extract.  But  on  pe- 
rusing the  whole  judgment  it  will  appear,  that  Lord  Stowell 
seems  to  admit  that  an  exemption  from  liability  to  salvage 
may  be  made  out  by  adequate  proofs  of  an  usage  and  under- 
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standing  to  that  effect.  The  gronuds  of  exemption  set  np 
were:  First.  Written  docnments,  viz.,  the  charter-party  and 
instractions;  Second.  The  usage  which  was  described  in 
the  argument  as  generally  understood  by  all  parties. 

It  was  in  reference  to  the  written  documents  that  Lord 
Stowell  uses  the  language  quoted  by  Sir  Bobert  Phillimore. 
Where  the  claim  set  up  is  a  discharge  from  liability  to  sal- 
vage under  any  circumstances  whatever,  and  this  claim  is 
founded  on  written  documents,  the  discharge  should  ''ap- 
pear in  express  terms,  and  in  a  contract  that  by  the  use  of 
clear  and  explicit  terms  should  remove  all  doubt  respecting 
the  common  understandiDg  of  both  parties."  But  with  re- 
spect to  the  second  ground  of  exemption,  Lord  Stowell  ob- 
serves: ''It  has  been  said,  however,  that  there  is  an  ac- 
knowledged understanding  to  this  effect,  and  that  this  under- 
standing is  sufficiently  proved  by  the  usage  as  well  as  the 
instructions.  As  to  the  instructions  they  appear  to  be  very 
limited  in  their  application ;  in  the  first  place  they  apply  to 
associated  ships  only,  and  do  not  extend  to  other  ships 
which  are  merely  employed  by  the  company,  but  if  they 
did,  they  extend  no  further  than  to  enjoin  the  duty  of  assist- 
ing other  ships  belonging  to  the  company,  but  they  do  not 
express  that  this  duty  which  it  is  very  proper  to  enjoin, 
shall  receive  no  remuneration,  whatever  be  the  active  merit, 
whatever  be  the  suffering  incurred  in  performing  it.  It  is 
ihe  duty  of  all  ships  to  give  succor  to  others  in  distress, 
none  but  a  freebooter  would  withhold  it,  but  that  does  not 
discharge  from  liability  to  payment  where  assistance  is 
substantially  given.  The  company  might  possibly  sustain 
their  claim  of  exemption  in  cases  of  slight  services  rendered 
by  ships  in  their  employ,  but  it  is  quite  another  thing  to 
sustain  a  sweeping  claim  of  exemption  in  all  cases  what- 
ever. But  the  usage  is  said  to  prove  the  existence  of  the 
understanding.  I  have  already  noticed  that  the  usage  is 
not  described  in  any  proper  limitation  of  its  extent."  His 
lordship  then  proceeds  to  consider  the  nature  of  the  alleged 
usage  and  the  proofs  in  support  of  it.  He  finds  the  former 
to  be  indefinite  and  not  described  in  any  proper  limitation 
of  its  extent,  while  the  latter  are  insufficient  and  iuconclu- 
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sive.  It  may,  howeyer,  be  inferred  that  if  the  reyerse  had 
been  the  case,  and  the  usage  and  common  understanding 
satisfactorily  established,  the  exemption  would  haye  been 
allowed.  It  is  to  be  borne  in  mind  that  the  case  before 
Lord  Stowell  was  a  salyage  sei'yice  rendered  by  a  ship  char- 
tered by  the  East  India  company  to  a  ship  owned  by  the 
company.  It  does  tiDt  appear  that  the  master  and  crew  of 
the  chartered  ship  were  in  the  employ,  or  in  any  respect  the 
seryants  of,  the  East  India  company. 

In  the  case  at  bar  the  claim  is  made  by  the  master  of  a 
ship  owned  by  the  P.  M.  S.  S.  Co.  for  senrices  rendered 
by  him  to  another  yessel  owned  by  the  same  company  and 
engaged  in  the  same  general  bnsiness.  No  eyidence  what- 
eyer  has  been  offered  to  show  the  nature  of  the  contracts 
made  by  the  company  with  the  masters  in  their  employ, 
or  the  existence  of  any  usage  or  understanding  with  regard 
to  compensation  for  assistance  rendered  to  disabled  yessels 
of  the  company.  The  court  is  not  informed  whether  their 
appointments  are  general,  and  their  seryices  to  be  rendered 
on  board  of  any  ship  to  which  they  may  be  ordered,  or 
whether  they  are  special  to  serye  as  masters  of  a  specified 
ship.  The  instructions  under  which  they  act  haye  not 
been  exhibited.  They  might  perhaps  haye  thrown  some 
light  on  the  question,  whether  taking  a  disabled  yessel  of 
the  line  in  tow  for  a  few  hours  or  days  is  not  within  the 
scope  of  the  duties  required  by  their  contracts;  and  in  the 
contemplation  of  both  parties  to  be  rendered  without  extra 
compensation.  The  only  fact  in  eyidence  from  which  a 
tacit  understanding  of  this  nature  may  be  suspected  is,  that 
of  six  instances  where  similar  seryices  haye  been  rendered, 
the  present  is  the  first  where  the  claim  to  salyage  compen- 
sation has  been  attempted  to  be  enforced  by  the  master  and 
crew.  And  eyen  in  this  case  the  libel  was  not  filed  until 
more  than  eighteen  months  after  the  seryice  was  rendered, 
and  not  until  the  libellant  had  ceased  to  be  in  the  com- 
pany's employ.  But  these  facts  are  insufficient  to  establish 
an  usage,  understanding,  or  contract,  by  which  the  rights 
of  the  libellant  are  modified  or  controlled,  and  as  the  au- 
thorities are  clear  that  the  fact  that  both  yessels  belonged 
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to  the  same  owner  famishes  to  the  latter  no  ground  of 
exemption,  I  am  obliged  to  recognize  the  claim  of  the 
libellant  to  a  salvage  remuneration.  But  it  is  a  claim  that 
cannot  be  viewed  with  favor. 

No  proofs  are  necessary  to  show  that  the  vessels  of  the 
company's  line  plying  between  this  port  and  Panama  are 
liable  to  become  disabled  and  almost  helpless  from  ac- 
cidents to  their  machinery.  That  the  aid  of  other  vessels 
of  the  line  is  not  unfrequently  required  and  afforded  is  in 
evidence.  Ifc  may  reasonably  be  presumed  that  to  render 
such  assistance  is  a  duty  contemplated  by  the  masters  of 
the  steamers  as  likely  to  arise,  and  the  fact  that  so  far  as 
appears  no  claim  has  hitherto  been  made  for  a  salvage 
remuneration  for  discharging  it;  and  the  circumstance  that 
this  claim  was  not  made  until  long  after  the  performance 
of  the  service,  justifies  the  suspicion  that  it  is  an  after 
thought,  and  was  not  contemplated  when  the  service  was 
rendered;  a  suspicion  confirmed  by  the  fact  that  in  the  suit 
by  the,  P.  M.  S.  S.  Go.  to  recover  a  salvage  compensa- 
tion from  the  owners  of  the  Colima'a  cargo,  no  claim  was 
made  on  behalf  of  the  libellant  or  crew  to  be  allowed  a 
share  of  the  salvage.  The  service  itself  was  of  a  low  order 
of  merit.  It  consisted  merely  in  towing  the  Colima  into 
port,  and  involved,  so  far  as  appears,  no  extra  exertion  or 
labor  on  the  part  of  the  master  or  crew  of  the  Arizona, 
The  only  inconvenience  to  which  they  were  subjected  was 
that  their  voyage  was  lengthened  some  two  and  one  half  or 
three  days. 

In  the  case  of  the  Sappho,  one  thousand  seven  hundred 
and  fifty  dollars  were  awarded  to  be  divided  among  eighteen 
of  the  crew.  The  service  lasted  five  days  daring  tempes- 
tuous weather  and  was  difficult  and  perilous.  I  shall  award 
to  the  libellant  the  sum  of  two  hundred  and  fifty  dollars, 
being  the  amount  of  one  month's  pay.  The  crew  on  whose 
behalf  he  professes  to  sue  are  not  represented  in  court.  His 
proctor  disclaims  all  authority  from  them  to  command  the 
ship.  He  is  ignorant  of  their  whereabouts  and  does  not 
even  know  their  names.  It  is  not  pretended  that  they  have 
empowered  or  requested  the  master  to  act  for  them.    They 
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have  probably  long  since  dispersed  to  various  quarters  of 
the  globe,  and  any  snm  decreed  to  them  would  remain  un- 
claimed in  the  registry  of  the  court.  There  can  be  no  pro- 
priety in  decreeing  to  them  a  compensation. which  they  have 
not  asked,  and  to  which  they  probably  do  not  consider  them- 
selves entitled. 


In  re  Manual  Ruiil. 

DiSTBiGT  Court,  Distriot  of  Nevada. 
May  15,  1878. 

CoNDmoNAL  Pardon — Section  1042,  Revised  Statutes  CoNaTRUBD. — One 
Ruhl  was  sentenced  to  six  months  imprisonment,  to  pay  a  fine  and  costs 
and  stand  committed  until  they  were  paid;  he  was  pardoned  on  condi- 
tion that  he  pay  the  fine  and  costs:  fields  that  he  was  not  entitled  to  his 
discharge  as  a  poor  convict  under  section  1042  of  the  revised  statutes, 
until  he  paid  the  fine  and  costs  or  bad  been  in  jail  six  months  and  thirty 
days. 

Before  Hillteb,  District  Judge. 

This  is  an  application  on  the  part  of  Manuel  Buhl  for  his 
discharge  from  custody,  upon  habeas  corpus.  The  facts 
are  that  at  the  last  term  of  this  court  he  was  convicted  of  a 
violation  of  the  revenue  laws,  aud  sentenced  to  be  impris- 
oned six  months  and  pay  a  fine  of  one  hundred  dollars  and 
costs,  and  stand  Committed  until  such  fine  and  costs  were 
paid.  On  April  11,  the  president  granted  Buhl  ''a  full 
pardon  on  condition  that  he  shall  first  pay  the  fine  and  costs 
aforesaid."  The  petitioner  having  remained  in  jail  thirty 
days  after  the  granting  of  this  pardon,  and  not  having  paid 
the  fine  and  costs,  applied  to  T.  J.  Edwards,  United  States 
commissioner,  under  section  1042  of  the  B.  S.,  for  a  dis- 
charge as  a  poor  convict.  The  commissioner  refused  a  cer- 
tificate on  the  ground  that,  the  pardon  being  conditional 
and  the  condition  not  having  been  performed,  the  sentence 
of  imprisonment  was  still  in  force. 

Wdls  (t  Steivart,  for  petitioner. 

C.  S.  Varian,  U.  S.  attorney^  opposed. 
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HiLLTEB,  J.  The  petitioner's  counsel  contend  that  upon 
the  facts  of  this  case  the  prisoner  Buhl  is  entitled  to  his 
discharge  under  section  1042  of  the  B.  S.  That  section 
declares  that  "when  a  poor  convict  sentenced  by  any  court 
of  the  United  States  to  pay  a  fine  or  fine  and  costs,  whether 
with  or  without  imprisonment  has  been  confined  in  prison 
thirty  days  solely  for  the  non-payment  of  such  fine  or  fine 
and  costs"  he  m'ay  make  application,  etc. 

The  argument  of  counsel  is,  that  since  the  pardon  is  con- 
ditional upon  the  payment  of  the  fine  and  costs,  and  Buhl 
would  be  entitled  to  his  liberty  if  he  paid  them,  it  follows 
that  he  is  confined,  in  the  language  of  the  law,  "solely  for 
the  non-payment  of  such  fine  and  costs."  This  is  specious, 
but  not  sound.  For,  while  it  is  true  that  if  Buhl  could 
now  pay  the  fine  and  costs  he  would  be  entitled  to  his  dis- 
cbarge by  virtue  of  the  pardon,  it  is  not  true  that  while  the 
fine  and  costs  remain  unpaid  he  is  confined  solely  for  the 
non-payment  thereof.  The  sentence  of  imprisonment  is 
still  in  force. 

The  president  may  annex  a  lawful  condition  to  a  pardon 
either  precedent  or  subsequent.  {Ex  parte  Welh,  18  How. 
307.)  It  rests  upon  the  grantee  to  perform  the  condition; 
if  the  conc^tion  is  not  pei*formed,  the  original  sentence  re- 
mains in  full  force  and  may  be  carried  into  effect.  (Id.; 
FlaveTs  Case,  8  Watts  &  Serg.  197.)  If  the  condition  is 
precedent,  the  operation  of  the  pardon  is  postponed  until 
the  condition  is  performed;  if  subsequent,  the  pardon  goes 
into  effect  immediately  yet  becomes  void  whenever  the  con- 
dition is  broken.     (1  Bish.  Cr.  Law,  sec.  760.) 

The  condition  in  this  case  is  precedent,  and  until  the  fine 
and  costs  are  paid  the  sentence,  as  well  for  the  imprison- 
ment as  the  fine  and  costs,  remains  in  full  force.  The  par- 
don is  wholly  inoperative  until  the  fine  and  costs  are  paid, 
because  that  is  the  condition  precedent  to  its  becoming 
operative.  Unless,  therefore,  the  fine  and  costs  are  sooner 
paid  the  prisoner  will  not  be  entitled  to  his  discharge,  under 
section  1042,  until  he  has  served  out  the  entire  six  months 
imprisonment  and  in  addition  thirty  days  for  non-payment 
of  his  fine  and  costs. 

Prisoner  remanded. 
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Violet  W.  Elliot  v.  Joseph  Teal,  substituted 

FOR  Samuel  Tillard. 

CiROUiT  Court,  District  op  Oregon. 
May  31,  1878. 

1.  Abatement  of  Action. — The  rule  of  the  common  law  that  an  action 

abated  by  the  termination  or  transfer  of  the  plaiutifiTs  interest  therein, 
pendente  lite^  is  abrogated  by  section  37  of  the  Or.  Civ.  Code,  which  de* 
clares  that  no  action  shall  abate  for  any  such  cause;  and  section  27  of 
said  code  which  provides  that  '*  every  action  shall  be  prosecuted  in  the 
name  of  the  ,real  party  in  interest,  must,  in  connection  with  said  section 
37  be  taken  to  mean  that  every  action  shall  be  commenced  in  the  name 
of  the  real  party  in  interest." 

2.  Jurisdiction — Parties. — The  vendee  of  the  plaintiff  in  an  action  to  re- 

cover possession  of  real  property  is  not  a  party  thereto,  and  therefore  his 
citizenship  is  an  immaterial  matter,  and  in  no  way  affects  the  jurisdic- 
tion of  the  national  courts.  , 

Before  Deady,  District  Judge. 

Action  to  recover  possession  of  real  property. 

Addison  (7.  GihbSy  for  the  plaintiff. 
W,  Lair  Hilly  for  the  defendant. 

Deady,  J.  This  action  is  brought  against  Samnel  Til- 
lard, to  recover  the  south  half  of  the  donation  of  William 
and  Violet  W.  Berry,  the  same  being  the  wife's  half  of 
claim  No.  53,  in  township  10  south,  of  range  5  west  of  the 
Wallamet  meridian,  and  containing  three  hundred  and  nine- 
teen and  ninety-one  hundredths  acres.  Tillard  answered 
that  he  was  in  possession  simply  as  the  tenant  of  Joseph 
Teal,  whereupon  the  latter  on  his  own  application  was  made 
defendant  in  place  of  the  tenant. 

On  September  3,  1877,  the  defendant  Teal  answered,  de- 
nying the  ownership  of  the  plaintiff,  and  pleading  title  in 
himself. 

On  April  29,  1878,  the  defendant  applied  for  leave  to  file 
a  supplemental  answer,  alleging  that  since  the  commence- 
ment of  this  action,  and  some  time  in  November,  1877,  the 
plaintiff  had  conveyed  the  premises  to  a  citizen  and  resident 
of  the  state  of  Oregon;  and  that  the. plaintiff  has  now  no 
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interest  in  tbe  event  of  this  action  and  is  not  the  real  party 
in  interest,  and  therefore  'Hhis  court  has  no  jurisdiction  of 
this  cause."  The  application  is  resisted  by  the  plaintiff 
upon  the  ground  that  the  facts  sought  to  be  pleaded  are  im- 
materiskl. 

Section  105  of  the  Or.  Giv.  Code  provides  that  the  de- 
fendant may  be  allowed  to  make  a  supplemental  answer  al- 
leging ''facts  material  to  the  case"  occurring  after  the  for- 
mer answer.  At  common  law,  any  matter  of  defense,  arising 
after  a  plea  was  pleaded  as  a  matter  arising  puis  danein 
continuance,  and  might  be  either  in  abatement  or  bar  of  the 
action.  But  in  either  case  such  a  plea  was  a  waiver  of  any 
plea  or  defense  which  preceded  it— at  least  when  the  former 
was  inconsistent  with  the  latter.  (1  Chit.  P.  695-7;  2  Wend. 
300;  34  Barb.  200.)  Section  105,  supra,  is  merely  the  common 
law  rule  upon  this  subject  adapted  to  the  code  practice  and 
nomenclature.  Therefore  the  allegation  in  the  proposed  an- 
swer to  the  effect  that  the  defendant  does  not  admit  but 
still  denies  that  the  plaintiff  is  or  was  at;  the  commencement 
of  the  action  the  owner  of  the  premises  in  controversy,  is 
not  entitled  to  be  considered.  For  the  defense  in  the  sup- 
plemental answer  and  the  prior  plea  of  ownership  in  the 
defendant  are  either  consistent  or  inconsistent.  If  they  are 
consistent  the  allegation  is  immaterial,  but  if  inconsistent 
it  is  of  no  effect,  because  a  party  cannot  impliedly  admit 
that  a  former  defense  is  untrue  and  at  the  same  time  allege 
that  it  is  true — in  other  words,  cannot  waive  such  defense 
by  pleading  another  contrary  to  it  and  also  insist  upon  it. 
But  is  this  matter  ''material"?  At  common  law  the  death 
of  a  plaintiff  or  the  termination  of  his  interest  in  the  sub- 
ject-matter of  the  action  might  be  pleaded  in  abatement  of 
it.  (1  Chit.  P.  25,  482;  1  Bac.  Ab.  22.)  To  remedy  the  in- 
convenience resulting  from  the  application  of  this  rule  in 
case  of  the  death  of  a  party,  statutes  were  enacted  provid- 
ing for  the  continuation  of  the  action  by  the  personal  repre- 
sentative of  the  deceased.  Section  37  of  the  Or.  Civ.  Code 
goes  farther  and  provides:  "No  action  shall  a.bate  by  the 
death,  marriage  or  other  disability  of  a  party,  or  by  the 
transfer  of  any  interest  therein,  if  the  cause  of  action  sur- 
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viye  or  continue.  In  case  of  the  death,  marriage  or  other 
disability  of  a  party,  the  coart  may  at  any  time  within  one 
year  thereafter,  on  motion,  allow  the  action  to  be  continued 
by  or  against  his  personal  representatives  or  successor  in 
interest." 

By  this  section  it  is  expressly  provided  that  the  ter- 
mination of  the  plaintiff's  interest  in  the  subject  of  the 
action  shall  not  abate  it;  and  this  applies  to  and  includes  a 
case  like  this,  where  the  termination  of  such  interest  is 
alleged  to  arise  from  a  voluntary  transfer  thereof.  The 
subject  of  this  action  is  the  right  of  possession  of  the  prem- 
ises mentioned  in  the  complaint.  Such  right  is  not  extin- 
guished by  the  transfer,  but  passes  to  the  plaintiff's  alleged 
vendee.  It  may  therefore  be  admitted  that  the  plaintiff,  if 
the  fact  be  as  alleged,  is  not  now  the  real  party  in  interest,  and 
therefore  not  entitled  to  prosecute  this  action  within  section 
27  of  the  code,  which  provides  that  "every  action  shall  be 
prosecuted  in  the  name  of  the  real  party  in  interest.**  But 
the  operation  of  section  27  is  modified  by  section  87,  supra, 
which  in  effect  provides  that  when  an  action  is  commenced 
by  the  real  party  in  interest  his  subsequent  transfer  of  such 
interest  "shall  not  abate  the  action  or  prevent  his  prose- 
cuting it  to  final  judgment,  or  its  being  so  prosecuted  in  his 
name,  for  the  benefit  of  whom  it  may  concern."  This  ques- 
tion was  thoroughly  considered  in  Moss  v.  Shear,  30  Cal. 
475,  and  in  French  v.  Edwards,  4  Saw.  128,  and  the  conclu- 
sion reached  that  a  conveyance  of  the  premises  pendente  lite 
does  not  abate  an  action  for  the  possession,  or  prevent  its 
being  further  prosecuted  in  the  name  of  the  vendor.  To 
the  same  effect  is  CamariUo  v.  Fenlon,  49  Cal.  203. 

But  it  is  said  that  the  California  statute,  sec.  16  Prac. 
act,  sec.  385  C.  C.  P.,  under  which  these  rulings  were 
made,  contains  a  provision  expressly  authorizing  the  court> 
in  the  case  of  a  voluntary  transfer  pendente  lite,  to  allow 
the  action  to  be  continued  in  the  name  of  the  original 
party  or  the  vendee.  This  provision  is* not  in  the  Or. 
code,  and  it  may  therefore  be  admitted  that  under  it  there 
is  no  power  to  substitute  the  person  to  whom  the  transfer 
is  made  for  the  plaintiff.     But  what  follows?    Why,  sim- 
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ply  that  the  action  muat  be  prosecuted  in  the  name  of  the 
original  plaintiff,  unless  it  is  to  abate,  a  result  which  section 
37,  supra^  expressly  provides  shall  not  happen.  It  is  plain, 
then,  that  both  codes  having  provided  that  an  action  shall 
not  abate  on  account  of  the  transfer  of  any  interest  thjerein, 
it  follows,  as  a  matter  of  coarse,  that  under  either  an  action 
commenced  by  the  real  party  in  interest  may  be  prosecuted 
to  final  judgment  in  his  own  name,  notwithstanding  a  trans- 
fer of  his  interest  therein.  This  right  to  continue  the  ac- 
tion in  the  name  of  the  original  party  is  not  conferred  by 
the  provision  in  the  California  statute  which  permits  it  to 
be  so  continued,  or  in  the  name  of  the  vendee,  but  neces- 
sarily results  from  the  prior  provision  that  the  action  shall 
not  abate. 

No  decision  of  the  supreme  court  of  this  state  upon  the 
point  has  been  cited.  So  far  as  the  question  before  the 
court  is  concerned,  the  statutes  of  Oregon  and  California 
are  the  same  and  the  cases  decided  under  the  latter  are 
directly  in  point.  Upon  the  statute  of  this  state  there  ap- 
pears to  be  no  room  for  argument.  It  is  expressly  pro- 
vided that  an  action  shall  not  abate  by  reason  of  any  trans- 
fer of  interest  therein,  and  therefore  it  must  continue  and 
be  prosecuted  as  though  such  transfer  had  not  taken  place. 
It  follows  that  the  facts  set  up  in  the  proposed  answer  are 
not  material  in  this  action,  and  therefore  the  application  is 
denied. 

But  probably  this  motion  ought  not  to  be  disposed  of 
without  noticing  the  fact  that  the  proposed  answer  not  only 
alleges  the  transfer  of  the  premises  by  the  plaintiff,  but  that 
the  person  to  whom  such  transfer  was  made  is  a  citizen  of 
the  same  state  as  the  defendant,  the  state  of  Oregon,  and 
that  therefore  ''  this  court  has  no  jurisdiction  of  the  cause.'* 
It  would  seem  from  this  and  some  phases  of  the  argument 
for  the  motion  that  this  supplemental  answer  was  intended 
as  a  plea  to  the  jurisdiction  of  the  court  on  the  point  of  the 
citizenship  of  the  parties  rather  than  in  abatement  of  the 
action. 

But  the  vendee  of  the  plaintiff  is  not  a  party  to  this  ac- 
tion, and  therefore  it  is  immaterial  what  is  his  citizenship. 
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If  it  was  sought  to  substitute  him  as  a  party  to  the  action 
in  place  of  the  plaintiff,  then  the  question  of  his  citizenship 
would  become  material.  But  as  it  is,  the  matter  is  of  no 
moment  whatever.  The  transfer  of  the  premises  by  the 
plaintiff  to  a  third  person,  pendente  lUe^  unless  it  operates, 
as  at  common  law,  to  abate  the  action,  can  have  no  effect 
upon  it  whatever,  and  in  this  respect  the  citizenship  of  the 
party  to  whom  the  transfer  is  made  is  immaterial.  But 
section  37,  supray  having  provided  that  such  transfer  shall 
not  abate  the  action,  it  continues  as  though  the  alleged 
conveyance  had  never  been  made.  The  statute  was  made  to 
promote  utility  and  convenience  in  the  prosecution  of  rem- 
edies by  doing,  away  with  the  unnecessary  expense  and 
delay  of  commencing  a  second  action  for  the  same  cause, 
on  account  of  the  death  of  a  party  or  the  transfer  of  his  in- 
terest during  the  progress  of  the  action. 
The  motion  is  denied. 


The  Blenheim,  Peter  Iredale  et  al.,  Claimants. 

DiSTBicT  Court,  District  op  Oregon. 
July  2,  1878. 

1.  Freight — Delivery  of. — A  vessel  while  taking  on  a  cargo  of  flour  by 

the  charterer,  by  mistake  of  the  mate  and  wharfinger  took  on  eighty- 
three  sacks  more  than  was  entered  upon  the  bill  of  lading,  or  shipped 
on  account  of  the  charter:  Held,  that  it  was  the  duty  of  the  master 
upon  discharging  the  cargo  at  the  port  of  delivery,  if  the  owner  of  the 
eighty-three  sacks  of  flour  was  not  present  to  receive  the  same,  to  store 
it  safely,  subject  to  freight  and  charges,  and  notify  the  owner  thereof, 
and  thai;  having  failed  to  do  so,  but  delivered  the  same  to  the  charterer 
or  his  assigns,  whereby  the  flour  was  lost  to  the  owner,  the  vessel  is 
liable  for  the  value  of  the  same,  with  interest. 

2.  Limitation  in  Admiralty. — A  demand  in  admiralty  is  not  necessarily 

barred  by  lapse  of  time,  but  the  matter  rests  in .  the  discretion  of  the 
court  to  be  governed  by  the  circumstances  of  the  case  considered  with 
reference  to  the  wants  and  convenience  of  commerce  and  the  analogies 
of  the  local  law  of  limitation. 

Before  Deadt,  District  Judge. 
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David  Goodsell  and  H,  H,  Northmpy  for  the  libellants. 
Benton  KiUen,  for  the  claimants. 

Deabt^  J.  This  suit  is  brought  by  the  libeliant,  John 
S.  Bernard,  to  recover  the  sum  of  four  hundred  and  fifty 
dollars,  the  alleged  value  of  a  quantity  of  flour  shipped  on 
the  British  barque  Blenheim^  and  not  delivered  or  accounted 
for.  The  testimony  in  the  case  is  meager,  and  leaves  some 
points  made  by  counsel  in  doubt.  But  the  following  facts 
are  satisfactorily  established.  In  January,  1874,  and  thercr 
after,  the  libellant  was  engaged  in  the  business  of  a  wharf- 
inger and  warehouseman  at  Portland,  Or.,  when  and  where 
the  Blenheim  received  a  cargo  of  flour  from  the  libellant  for 
and  on  account  of  the  charterer  of  the  vessel,  to  be  shipped 
to  Great  Britain  or  the  continent  of  Europe;  that  by  mis- 
take of  the  parties,  including  the  mate  who  kept  the  tally, 
eighty-three  sacks  of  flour,  weighing  ninety-eight  pounds 
each,  were  shipped  on  said  vessel  in  excess  of  the  cargo 
furnished  to  said  charterer,  and  entered  upon  the  bill  of 
lading,  which  sacks  of  flour  were  delivered  by  the  master 
to  the  charterer  or  his  assigns  at  Havre,  France,  and 
thereby  lost  to  the  libellants;  and  that  the  Blenheim  did 
not  return  to  this  port  until  shortly  before  the  commence- 
ment of  this  suit,  March  30,  1878.  The  fact  that  this  ex-* 
cess  of  flour  was  taken  on  board,  and  discharged  at  Havre 
is  distinctly  admitted  by  the  managing  owner,  Mr.  S. 
Martin,  in  a  letter  to  the  libellant,  dated  December  31, 
1874. 

Upon  this  state  of  facts,  I  think,  the  vessel  is  liable  as 
for  a  non-delivery  of  the  flour.  When  goods  are  taken  on 
board  by  mistake,  as  in  this  case,  the  law  will  imply  a  con- 
tract between  the  master  and  owner  to  deliver  them  on  ac- 
count of  the  latter  at  the  port  of  destination  for  the  re- 
mainder of  the  cargo,  particularly  where  the  goods  so  shipped 
are  of  the  same  kind  and  character  as  the  rest  of  the  cargo. 
This  being  so,  the  general  rale  applies.  If  the  owner  is 
not  present  at  the  port  of  delivery  to  receive  the  goods,  it 
is  the  duty  of  the  master  to  store  them  in  a  place  of  safety, 
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subject  to  the  lien  of  the  vessel  for  freight  and  charges, 
and  notify  the  owner.     ( The  Eddy,  5  Wall.  495.) 

In  this  case,  the  master  of  the  Blenheim  should  have 
stored  the  flour  safely  at  Havre  on  account  of  the  libellant, 
and  notified  him  of  the  fact,  unless  perhaps  he  chose  to 
dispose  of  it  on  his  account,  and  remit  the  proceeds,  less 
the  freight  and  charges,*  or  to  return  the  flour  to  him  at 
Portland.  The  flour  having  been  lost  to  the  libellant  by 
this  neglect  of  a  plain  duty  on  the  part  of  the  master,  the 
vessel  is  liable  to  the  libellant  for  the  loss. 

Objection  is  made  that  this  is  a  stale  demand,  and  that 
the  proof  tends  to  show  that  since  the  date  of  the  transac- 
tion out  of  which  it  arises  the  vessel  has  changed  owners  in 
whole  or  in  part.  But  a  sufficient  answer  to  this  objection 
is  found  in  the  fact  that  the  Blenheim  has  not  been  in  this 
jurisdiction  since  the  taking  away  of  this  flour  until  the 
commencement  of  this  suit.  There  is  no  fixed  rule  of  limit- 
ation in  the  admiralty,  but  the  matter  is  left  to  the  discre- 
tion of  the  court,  to  be  governed  by  the  facts  and  circum- 
stances of  the  case,  considered  with  due  reference  to  the 
wants  and  convenience  of  commerce,  and  the  analogies  of 
the  local  laws  of  limitation.  (Ben.  Ad.  sees.  574,  575.) 
This  suit  would  not  be  barred  by  the  statute  of  this  state, 
even  if  the  vessel  had  remained  within  its  jurisdiction  since 
the  cause  arose,  but  it  might  be  brought  within  six  years 
after  the  right  accrued.  (Or.  Civ.  Code,  sec.  6.)  Neither 
has  there  been  any  unnecessary  delay  on  the  part  of  the 
libellant  in  asserting  his  rights,  from  which  it  may  be  in- 
ferred that  the  demand  was  neglected  or  abandoned.  The 
suit  was  brought  as  soon  as  it  could  be  where  the  cause 
arose.  The  libellant  was  not  bound  to  incur  the  expense 
or  risk  of  following  this  vessel  around  the  world  to  bring 
suit  against  her.  It  was  sufficient  to  do  so  as  soon  as  her 
return  to  this  jurisdiction  permitted  it  to  be  done. 

It  appears  from  the  proof  that  at  the  time  of  the  dis- 
charge of  the  cargo  of  the  Blenheim  at  Havre,  flour  was 
worth  there  not  less  than  eight  dollars  per  barrel.  These 
eighty-three  sacks  were  equivalent  to  forty-one  and  one 
half  barrels,  and  at  this  rate  were  worth  three  hundred  and 
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thirty-two  dollars.  Add  to  this  amoant  legal  interest  on 
the  same  for  three  years  and  six  months,  which  allows  one 
year  from  the  time  of  shipment  for  a  sale  and  returns,  and 
it  makes  foar  hundred  and  forty-nine  dollars  and  forty  cents, 
for  which  sum  the  libellant  is  entitled  to  a  decree. 


In  re  William  Spenser. 

CiBcurr  CouBT,  Distbict  of  Obkgon. 
July  8,  1878. 

L  Alien. — An  alien,  to  be  entitled  to  admission  to  citizenship,  must  first 
prove  that  he  has  behaved  as  a  man  of  good  moral  character  during  all 
the  period  of  his  residence  in  the  United  States. 

2.  Moral  Charactbr. — What  constitutes  good  moral  character  may  vary 

in  some  respects  in  dififerent  times  and  places,  but  a  person  who  commits 
perjury  does  not  behave  as  a  man  of  good  moral  character  and  is  not, 
therefore,  entitled  to  admission  to  citizenship. 

3.  Pardon. — A  pardon  is  prospective  and  not  retrospective  in  its  operation; 

and  while  it  absolves  the  ofifender  from  the  guilt  of  his  offense  and  re- 
lieves him  from  the  legal  disabilities  consequent  thereon,  it  does  not  ob- 
literate or  wipe  out  the  fact  of  the  commission  of  the  crime,  so  that  it 
cannot  be  made  to  appear  on  an  application  to  be  admitted  to  citizenship. 

Before  Deadt,  District  Jadge. 

Application  to  be  admitted  to  citizenship. 

The  plaintiff  in  propria  persona. 

Deadt,  J.  William  Spenser,  an  alien,  applies  to  ''be 
admitted  to  become  a  citizen  of  the  United  States"  under 
section  2165  of  the  B.  S.  From  the  evidence  it  satisfac- 
torily appears  that  he  daly  declared  his  intentions  and  has 
Gontinuonslj  resided  in  the  United  States — the  state  of  Or- 
egon— at  least  since  1870.  He  is  therefore  entitled  to  be 
admitted  to  citizenship  if  it  appears  that  daring  such  resi- 
dence "he  has  behaved  as  a  man  of  good  moral  character, 
attached  to  the  principles  of  the  constitution  of  the  United 
States,  and  well  disposed  towards  the  good  order  and  hap- 
piness of  the  same."    (Sec.  2165  supra,  sub  3.) 
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The  proof  shows  that  the  applicant  has  resided  in  Oregon, 
near  The  Dalles,  for  more  than  eight  years;  that  in  1876, 
and  after  he  had  declared  his  intentions,  he  was  dnlj  con- 
victed in  the  circuit  court  of  the  state,  for  Wasco  county, 
of  the  crime  of  perjury,  committed  by  swearing  falsely  as  a 
witness  in  a  case  in  said  court,  in  which  he  was  a  party, 
and  sentenced  to  five  years'  imprisonment  in  the  peniten- 
tiaiy;  that  after  being  in  prison  fifteen  months  and  eight 
days  he  was  unqualifiedly  pardoned  by  the  governor,  upon, 
as  the  pardon  recites,  the  petition  of  sundry  citizens  of 
Wasco  county  and  because  it  appeared  that  there  were 
doubts  as  to  his  guilt,  and  unless  he  was  released  from 
prison  there  was  danger  that  he  would  lose  his  homestead. 

Upon  this  state  of  facts  two  questions  arise:  1.  Has  the 
applicant  ^'behaved  as  a  man  of  good  moral  character" 
within  the  meaning  of  the- statute;  and,  2.  What  is  the  effect 
of  the  pardon  in  this  respect.  In  the  first  place,  during 
what  time  is  the  behavior  of  the  applicant  open  to  consid- 
eration? The  statute — supra — declares  that  "it  shall  be 
made  to  appear  to  the  satisfaction  of  the  court  admitting 
such  alien  that  he  has  resided  within  the  United  States  five 
years  at  least  ^  ^  ^  and  that  during  that  time  he  has 
behaved  as  a  man  of  good  moral  character,"  etc.  Is  an 
alien  who  has  behaved  as  a  man  of  good  moral  character 
during  the  five  years  immediately  preceding  his  application, 
but  who  had  not  so  behaved  during  his  residence  in  the 
United  States  prior  thereto  entitled  to  admission?  I  think 
not.  The  behavior  of  the  applicant  during  all  the  time  of 
his  residence  within  the  United  States  is  material.  The 
good  of  the  country  does  not  require,  and  it  does  not  appear 
to  be  the  policy  of  the  law  to  promote,  the  naturalization  of 
aliens  who  have  at  any  time  during  their  residence  in  the 
United  States  behaved  otherwise  than  as  persons  of  good 
moral  character.  The  citizenship  of  the  country  is  suffi- 
ciently alloyed  and  debased  by  the  presence  of  immoral 
natives  without  the  addition  of  those  born  in  foreign  coun- 
tries. 

The  applicant  must  not  simply  have  sustained  a  good  rep- 
utation, but  his  conduct  must  have  been  such  as  comports 


Dist.  Or.]  In  be  Spenseb.  197 

1878.]  Opinion  of  the  Court — Deady,  J.  » 

with  a  good  charaoter.  In  other  words,  he  mast  have  be- 
baved — conducted  himself — as  a  man  of  good  moral  charao- 
ter ordinarily  would,  should  or  does.  Character  consists 
of  the  qualities  which  constitute  the  individual;  reputation 
the  sum  of  opinions  entertained  concerning  him.  The 
former  is  interior,  the  latter  external.  The  one  is  the  sub- 
stance, the  other  the  shadow.  (N.  Y.  P.  Code,  120;  8 
Barb.  603.) 

What  is  ''a  good  moral  character"  within  the  meaning  of 
the  statute  may  not  be  easy  of  determination  in  all  cases. 
The  standard  may  vary  from  one  generation  to  another,  and 
probably  the  average  man  of  the  country  is  as  high  as  it 
can  be  set.  In  one  age  and  country  duelling,  drinking  and 
gaming  are  considered  immoral,  and  in  another  they  are 
regarded  as  very  venial  sins  at  most.  The  only  authorities 
I  have  been  able  to  find  upon  this  subject  are  the  cases  of 
£x  paiie  Douglas  and  Hx  parte  Sandberg,  cited  in  2  Bright. 
Fed.  Dig.  25,  from  5  West.  Jur.  171.  These  cases  hold 
that  an  alien  who  lives  in  a  state  of  polygamy,  or  believes 
that  polygamy  may  be  rightfully  practiced  in  defiance  of  the 
laws  to  the  contrary,  is  not  entitled  to  citizenship. 

Upon  general  principles  it  would  seem  that  whatever  is 
forbidden  by  the  law  of  the  land  ought  to  be  considered, 
for  the  time  being,  immoral,  within  the  purview  of  this 
statute.  And  it  may  be  said  with  good  reason  that  a  person 
who  violates  the  law  thereby  manifests,  in  a  greater  or  less 
degree,  that  he  is  not  ''well  disposed  to  the  good  order  and 
happiness"  of  the  countiy.  Good  behavior — that  behavior 
for  which  a  person  reasonably  suspected  of  an  intention  to 
misbehave,  may  be  required  to  give  surety,  is  defined  to  be 
conduct  authorized  by  law,  and  bad  behavior  such  as  the 
law  punishes.  (Bouv.  Die,  verb.  Behavior;  2  Black.  261, 
266.) 

But  perjury  is  not  only  malum  prohibitum^  but  malum  in 
«e.  At  both  the  civil  and  common  law  it  was  classed  among 
the  cj-imina  falsi,  and  wherever,  as  in  this  case,  it  affected 
the  administration  of  justice,  by  introducing  falsehood  and 
fraud  therein,  it  was,  at  common  law,  deemed  infamous. 
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and  the  person  committiDg  it  held  incompetent  as  a  witness 
and  unworthy  of  credit.     ( TJ.  S.  v.  Block,  4  Saw.  213.) 

There  can  be  no  question,  then,  but  that  a  person  who 
commits  perjnry  has  so  far  behaved  as  a  man  of  bad  moral 
character.  But  it  may  be  said  that  an  alien  who  has  other- 
wise behaved  as  a  man  of  good  moral  character  during  a 
residence  in  the  country  of  at  least  five  years,  ought  not  to 
be  denied  admission  to  citizenship  on  account  of  the  com- 
mission in  that  time  of  a  single  illegal  or  immoral  act. 
This  suggestion  is  based  upon  the  idea  that  it  is  sufficient 
if  the  behavior  of  the  applicant  was  generally  good — that 
the  good  preponderated  over  the  evil.  In  some  sense  this 
may  be  correct.  For  instance,  the  law  of  the  state  pro- 
hibits gaming  and  the  unlicensed  sale  of  spirituous  liquors. 
These  acts  thereby  become  immoral.  But  their  criminality 
consists  in  their  being  prohibited  and  not  because  they  are 
deemed  to  be  intrinsically  wrong-^maZa  in  «e.  Now,  if  an 
applicant  for  naturalization,  whose  behavior,  during  a  period 
of  five  or  more  years,  was  otherwise  good,  was  shown  to 
have  committed  during  that  time  either  of  those  or  sim- 
ilar crimes,  I  am  not  prepared  to  say  that  his  applica- 
tion ought  to  be  denied  on  account  of  his  behavior.  And 
yet  it  is  clear  that  anything  like  habitual  gaming  or  vend- 
ing of  liquors  under  such  circumstances  would  constitute 
bad  behavior — immoral  behavior — and  be  a  bar  under  the 
statute  to  admission  to  citizenship.  But  in  the  case  of 
murder,  robbery,  theft,  bribery,  or  perjury,  it  seems  to  me 
that  a  single  instance  of  the  commission  of  either  of  them 
is  enough  to  prevent  the  admission.  The  burden  of  proof 
is  upon  the  applicant  to  prove  ''to  the  satisfaction  of  the 
court"  that  during  the  period  of  his  probation- he  has  con- 
ducted  himself  as  a  moral  man.  But  when  the  proof  shows 
that  he  has  committed  an  infamous  crime,  it  is  not  possible, 
in  my  judgment,  to  find  that  his  behavior  has  been  such  as 
to  entitle  him  under  the  statute  to  receive  the  privilege  and 
power  of  American  citizenship. 

What  effect,  if  any,  does  the  pardon  have  upon  the  appli- 
cation ?  By  the  constitution  of  this  state,  article  Y,  section 
14,  the  governor  has  power  to  grant  pardons,  after  convic- 
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tion  for  all  oJBfenses,  oxcept  treason,  ''subject  to  such  rega- 
lations  as  may  be  prescribed  by  law."  The  criminal  code 
makes  no  restrictions  upon  the  power  of  the  governor,  ex- 
cept that  he  must  first  require  the  judge  or  district  attorney 
who  tried  the  case  to  give  him  a  statement  of  the  facts. 
(Or.  O.  C,  c.  32.)  This  pardon  does  not  show  that  this 
statement  was  asked  for  or  obtained,  nor  does  it  appear 
therefrom  what  gave  rise  to  the  alleged  doubts  as  to  the  de- 
fendant's guilt.  But  this  suggestion  cannot  affect  the  truth 
or  operation  of  the  judgment  which  established  his  guilt. 
So  far  then  as  this  application  is  concerned,  the  matter 
stands  thus:  the  applicant  was  duly  convicted  of  perjury, 
and  the  governor,  in  the  exercise  of  that  mercy  which  be- 
longs {o  him  in  his  official  character,  has  pardoned  him  for 
reasons  of  his  own,  that  are  immaterial  to  this  inquiry. 

The  pardon  is  now  produced  by  the  applicant  to  show 
not  only  that  his  crime  has  been  forgiven  him,  but  that  it 
never  was,  and  therefore  it  cannot  now,  be  relied  upon  to 
prove  that  he  has  not  behaved  as  a  man  of  good  moral  char- 
acter during  his  residence  in  the  United  States.  In  Ex  parte 
Oarlandf  4  Wall.  380,  Mr.  Justice  Field  speaking  for  a  ma- 
jority of  the  court  says:  **A  pardon  reaches  both  the  pun- 
ishment prescribed  for  the  offense  and  the  guilt  of  the 
offender;  and  when  the  pardon  is  full,  it  releases  the  pun- 
ishment and  blots  out  of  existence  the  guilt,  so  that  in  the 
eyes  of  the  law  the  offender  is  as  innocent  as  if  he  had  never 
committed  the  offense."  This  is  probably  as  strong  and  tin- 
qualified  a  statement  of  the  scope  and  efficacy  of  a  pardon 
as  can  be  found  in  the  books.  A.nd  yet  I  do  not  suppose 
the  opinion  is  to  be  understood  as  going  the  length  of  hold- 
ing that  while  the  party  is  to  be  deemed  innocent  of  the 
crime  by  reason  of  the  pardon  from  and  after  the  taking 
effect  thereof,  that  it  is  also  to  be  deemed  that  he  never  did 
commit  the  crime  or  was  convicted  of  it.  The  effect  of  the 
pardon  is  prospective  and  not  retrospective.  It  removes 
the  guilt  and  restores  the  party  to  a  state  of  innocence. 
But  it  does  not  change  the  past  and  cannot  annihilate  the 
established  fact  that  he  was  guilty  of  the  offense.  And 
such,  I  think,  is  the  doctrine  of  the  authorities  cited  in  sup- 
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port  of  this  opinion^  namely:  4  Black.  402;  6  Bac,  tit.  Par- 
don, H.  Blackstone's  language  is:  ''The  effect  of  such  a 
pardon  bj  the  kiug  is  to  make  the  offender  a  new  man ;  to 
acquit  him  of  all  corporal  penalties  and  forfeitures  annexed 
to  that  offense  for  which  he  obtained  his  pardon;  and  not 
so  much  to  restore  him  to  his  former,  as  to  give  him  a  new 
credit  and  capacity."  And  the  author  goes  on  to  state  that 
a  pardon  does  not  purify  the  blood  during  the  period  it  was 
corrupted  by  conviction,  and  gives  the  following  illustration : 
"Yet  if  a  person  attainted  receives  the  king's  pardon  and 
afterwards  hath  a  son,  that  son  may  be  heir  to  his  father, 
because  the  father  being  made  a  new  man  might  transmit 
new  inheritable  blood;  though  had  he  been  born  before  the 
pardon  he  could  never  have  inherited  at  all."  Bact>n  says 
a  pardon  makes  the  party  "  as  it  were,  a  new  man."  It  re- 
moves the  punishment  and  "legal  disabilities  consequent 
on  the  crime."  It  restores  his  competency  to  be  a  witness, 
"  but  yet  his  credit  must  be  left  to  the  jury."  From  these 
authorities  it  is  plain  that  a  pardon  does  not  operate  retro- 
spectively. The  offender  is  purged  of  his  guilt,  and  thence- 
forth he  is  an  innocent  man;  but  the  past  is  not  obliterated 
nor  the  fact  that  he  had  committed  the  crime  wiped  out. 

Apply  these  principles  to  this  case.  By  the  commission 
of  the  crime  the  applicant  was  guilty  of  misbehavior,  within 
the  meaning  of  the  statute,  during  his  residence  in  the 
United  States.  The  pardon  has  absolved  him  from  the 
guilt  of  the  act,  and  relieved  him  from  the  legal  disabilities 
consequent  thereupon.  But  it  has  not  done  away  with  the 
fact  of  his  conviction.  It  does  not  operate  retrospectively. 
The  answer  to  the  question:  Has  he  behaved  as  a  man  of 
good  moral  character?  must  still  be  in  the  negative;  for  the 
fact  remains,  notwithstanding  the  pardon,  that  the  appli- 
cant was  guilty  of  the  crime  of  perjury — did  behave  other 
wise  than  as  a  man  of  good  moral  character. 

The  fact  that  the  applicant  cannot  obtain  title  to  his 
homestead,  unless  he  is  admitted  to  citizenship,  cannot  effect 
the  consideration  of  the  question.  Doubtless,  in  this  re- 
spect, the  matter  operates  as  a  hardship  upon  him.  Bat 
this  only  illustrates  the  truth  of  the  proverb — "  the  way  of 
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transgressors  is  hard,"  and  in  the  long  run  it  is  better  for 
the  world  that  it  should  be  so. 

The  proof  is  not  satisfactory  that  the  applicant  has  be- 
haved as  a  man  of  good  moral  character  during  his  resi- 
dence in  the  United  States,  but  the  contrary,  and  therefore 
the  application  is  denied.  But  the  applicant  having  no 
counsel,  and  the  matter  having  been  submitted  without  argu- 
ment, and  being  now  res  jitdiccUa,  if  he  shall  be  hereafter 
advised  that  chore  is  probable  error  in  this  ruling,  he  may 
apply  within  a  reasonable  time  to  set  aside  the  judgment 
denying  his  application,  and  for  a  rehearing  thereof. 


Israel  Crawford,  Assignee,  v.  T.  W.  Dexter  et  al. 

DisTBicr  Court,  District  of  Nevada. 
July  9,  1878. 

1.  BoKD — ^Altsbation. — An  alteration  in  the  recitals  of  a  bond,  made  after  its 
execution,  by  the  attorney  of  the  obligee,  without  any  wrongful  or  fraud- 
ulent purpose,  which  does  not  in  any  manner  prejudice  the  obligees  or 
affect  their  rights  or  obligations,  is  immaterial,  and  will  not  destroy  the 
bond. 

Before  Hillyer,  District  Jadge. 

Suit  on  a  bond,  the  facts  being  as  follows :  Dexter  being 
a  sub-mail  contractor  under  one  Adam  E.  Smith,  made  a 
contract  with  John  S.  Ullrick,  whose  assignee  in  bank' 
ruptcy  the  plaintiff  is,  and  one  H.  C.  Wright,  whose  interest 
was  transferred  to  Ullrick  before  his  bankruptcy,  by  which 
contract  Dexter  agreed  to  pay  Ullrick  and  Wright  eighteen 
hundred  dollars  per  annum  for  carrying  the  mail  once  a 
week  from  Aurora,  Nevada,  to  Independence,  California, 
and  back.  To  secure  performance  of  this  contract  on  Dex- 
ter's  part,  the  bond  in  suit  was  given.  The  penalty  of  it 
is  five  thousand  dollars,  and  the  condition  is  in  these  words: 
**  Whereas,  the  above  bounden  T.  W.  Dexter,  has  this  day 
entered  into  a  contract  with  said  John  S.  Ullrick  and  H.  G. 
Wright,  whereby  they  agree  to  transport  the  United  States 
mails  from  the  town  of  Aurora,  Nevada,  to  Independence, 
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California,  and  back  again,  once  in  each  week,  commenc- 
ing on  the  twentieth  day  of  January,  1872,  and  ending  on 
the  thirtieth  day  of  June,  1874,  and  for  which  the  said  T. 
W.  Dexter  has  agreed  to  pay  said  John  S.  UUrick  and  H. 
C.  Wright  the  sum  of  eighteen  hundred  dollars  per  annum, 
payable  quarterly,  or  as  the  same  may  be  received  from  the 
United  States,  or"  [here  is  a  caret  after  the  word  **  or,"  and 
an  interlineation  of  the  name  "Adam  E.  Smith,"]  **  by  said 
T.  W.  Dexter.  [Here  is  another  caret,  and  on  the  margin 
of  the  bond  a  like  mark,  with  the  following  clause:  "And 
that  said  Dexter  hereby  agrees  not  to  run  any  stage  or  con- 
veyance for  carrying  passengers  on  said  route  between  the 
town  of  Aurora  and  the  town  of  Independence  during  the  time 
specified  in  said  contract."]  "  Now,  therefore,  the  conditions 
of  the  above  obligation  are  such  that  if  the  said  T.  W.  Dexter 
shall  well  and  truly  pay  to  said  John  S.  UUrick  and  H.  C. 
Wright  all  sums  of  money  as  they  become  due,  according 
to  the  terms  of  said  contract,  reference  to  which  is  hereby 
made,  then  this  obligation  to  be  void,  otherwise  to  remain 
in  full  force."  The  bond  is  signed  by  Dexter  and  the  five 
sureties  now  defendants.  The  alterations  above  mentioned 
were  made  by  Judge  Boring,  an  attorney,  upon  the  sugges- 
tion of  UUrick,  one  of  the  obligees.  UUrick  suggested 
those  changes  when  the  bond  was  read  over  to  him  by  the 
attorney,  and  before  it  had  been  signed;  but  it  appears 
from  the  testimony  of  a  number  of  the  sureties,  that  the 
alterations  were  not  in  fact  made  until  after  the  bond  was 
executed,  and  that  they  were  made  without  the  consent  or 
knowledge  of  the  obligors.  UUrick's  belief  was  and  is  now 
that  the  alterations  were  made  by  Judge  Boring  before 
signing,  at  the  time  he  suggested  them.  These  alterations 
were  made  without  any  wrongful  or  fraudulent  purpose  on 
the  part  of  UUrick.  Judge  Boring  is  admitted  to  have  been 
a  perfectly  upright  man,  but  loose  in  his  ways  of  doing 
business.  Soon  after  the  execution  of  the  bond,  the  mail 
service  between  Aurora  and  Independence  was  increased  to 
three  times  a  week,  and  a  new  agreement  was  then  made  by 
Dexter  to  pay  UUrick  and  Wright  so  much  more  for  each 
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additional  service  per  week  as  he  Lad  before  agreed  to  pay 
for  the  service  once  a  week. 

The  contract  was  performed  by  Ullrick  and  his  assignee. 
Suit  is  brought  to  recover  on  the  bond  two  thousand  six 
hundred  and  fifty  dollars,  that  being  the  sum  due  Ullrick 
from  Dexter  for  the  tri-weekly  service  for  the  last  quarter 
of  1873,  and  the  first  quarter  of  1874.  The  amount  to  which 
he  would  have  been  entitled  under  the  first  contract  for  a 
weekly  service  is  one  third  of  that  sum,  or  eight  hundred 
and  eighty-three  dollars  and  thirty-three  cents. 

Other  facts  are  stated  in  the  opinion. 

Thomas  H.  Wells,  for  plaintiff. 

M.  A.  Murphy  and  T,  W.  W.  Davies,  for  defendants. 

Hillyer,  J.  On  the  argument,  counsel  for  plaintiff  ad* 
mitted  that  the  defendants  are  not  liable  on  this  bond  for 
anything  more  than  eight  hundred  and  eighty-three  dollars 
and  thirty-three  cents,  the  amount  due  from  Dexter  to 
Ullrick  under  the  first  agreement,  for  a  weekly  mail  service 
at  eighteen  hundred  dollars  a  year.  The  defendants  resist 
any  recovery  against  them  upon  two  grounds,  the  first  of 
which  is,  that  at  the  time  the  tri-weekly  service  began  there 
was  a  new  agreement  made  to  which  the  bond  has  no  refer- 
ence. The  testimony,  however,  does  not  support  this  posi- 
tion. It  appears  from  UUrick's  testimony  that  the  com- 
pensation for  carrying  the  mail  two  times  more  a  week  than 
he  had  at  first  contracted  to  do,  was  measured  by  the  first 
agreement;  and,  as  under  the  first  agreement,  Ullrick  was 
to  receive  eighteen  hundred  dollars  per.  year  for  one  service 
per  week.  Dexter  further  agreed  upon  UUrick's  undertaking 
the  tri-weekly  service  to  pay  him  eighteen  hundred  dollars 
for  each  additional  trip  in  excess  of  one  a  week.  The  new 
contract  was  not  a  substitute  for  the  old,  but  a  contract  dis- 
tinct from  it,  providing  for  a  new  mail  service  at  a  com- 
pensation measured  by  that  provided  in  the  first  contract. 
The  sureties,  therefore,  are  not  released  by  Dexter  making 
the  further  agreement.     The   second  ground  is  that  the- 
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Biireties  are  discharged  from  all  liability  by  reason  of  the 
interlineations  altering  the  bond  after  its  execution.  The 
sabstauce  of  the  rale  on  this  point  is  stated  in  Smith  y. 
United  States,  2  Wall.  219,  as  follows:  "Any  variation  in 
the  agreement  to  which  the  surety  has  subscribed,  which  is 
made  without  the  surety's  knowledge  or  consent,  and  which 
may  prejudice  him,  or  which  may  amount  to  a  substitution 
of  a  new  agreement  for  the  one  he  subscribed,  will  dis- 
charge the  surety.'*  Because  he  can  then  well  say:  "I 
came  not  into  this  contract."  If,  then,  the  alterations  do 
not  prejudice  the  defendants,  and  do  not  amount  to  a  sub- 
stitution of  a  new  contract  for  the  old  one,  the  sureties  are 
not  thereby  relieved  from  liability.  An  immaterial  altera- 
tion, though  made  by  the  obligee  himself,  will  not  destroy 
the  bond.  Both  of  the  alterations  occur  in  the  preamble 
or  introductory  part  of  the  condition  of  the  bond,  in  which 
is  stated  the  terms  of  the  agreement  between  Dexter,  the 
principal,  and  Ullrick,  the  obligee,  to  secure  the  due  per- 
formance of  which  on  Dexter's  part,  the  bond  was  given. 
The  condition  following  this  recital  of  the  agreement  is,  that 
if  Dexter  "pays  all  sums  of  money  as  they  may  become 
due  according  to  the  terms  of  said  contract,"  then  the  bond 
shall  be  void.  Whatever  the  change  in  the  recital  of  the 
agreement,  the  condition  remained  the  same,  and  hence 
such  change  would  be  immaterial,  unless  it  in  some  way 
affected  the  terms  of  the  contract  in  respect  to  the  time  or 
manner  of  the  payments  to  be  made  by  Dexter  to  Ullrick. 

But  neither  of  the  interlineations  do  so  affect  the  con- 
tract. They  do  not  in  any  manner  change  the  rights,  duties 
or  obligations  of  any  of  the  parties  under  the  instrument 
The  name  "Adam  E.  Smith,"  as  interlined^  may  seem  at 
first  view  to  change  the  terms  of  the  contract  in  respect  to 
the  persons  from  whom  Dexter  might  receive  the  money. 
But  when  we  know  the  situation  of  the  parties  wlien  the 
agreement  was  made  it  does  not  do  so.  Adam  E.  Smith 
was  the  first  or  original  contractor  with  the  government, 
Dexter  a  sub-contractor  under  him,  and  Ullrick  under 
Dexter.  The  money  to  be  received  by  Dexter  was  the 
money  due  from  the  government  for  the  particular  mail 
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service  undertaken  by  UUrick.  Until  it  came  into  his 
hands,  whether  directly  from  the  United  States,  or  through 
Adam  E.  Smith,  or  any  other  person  whatsoever,  neither  he 
nor  his  sureties  could  become  liable  to  Ullrick  on  the  bond. 
Before  the  name  Adam  E.  Smith  was  interlined,  this  recital 
read  that  Dexter  had  agreed  to  pay  the  money  quarterly, 
'*or  as  the  same  may  be  received  from  the  United  States  or 
by  said  T.  W.  Dexter."  This  would  include  a  receipt  of 
the  money  directly  from  the  United  States  or  from  any  per- 
son, and  by  the  condition  the  liability  attached  only  when 
the  particular  money  came  into  the  hands  of  Dexter.  Thus 
this  alteration  in  no  manner  prejudiced  the  makers  of  the 
bond  or  changed  the  legal  effect  of  that  instrument. 

The  second  alteration  does  not  purport  to  be  a  recital  of 
any  portion  of  the  agreement  refeiTcd  to  in  the  condition 
of  the  bond  and  has  no  possible  effect  on  the  liability  of 
the  obligors.  It  is  an  independent  covenant  by  Dexter  not 
to  put  any  opposition  on  UUrick's  mail  route,  and  seems  to 
be  an  afterthought  of  UUrick's  which  was  inserted  in  the 
bond  by  the  attorney  instead  of  in  the  agreement,  where  it 
properly  belonged.  At  all  events,  so  long  as  the  condition 
of  the  bond  remained  unchanged  the  insertion  of  this  stip- 
ulation was  immaterial.  The  condition  of  the  bond  refers 
only  to  the  payment  of  the  money  as  it  fell  due  by  the  terms 
of  the  contract,  and  the  obligors  have  no  concern  with  any 
part  of  the  agreement  except  that  which  fixes  the  time  when 
the  money  must  be  paid  by  Dexter.  Clearly  no  recovery 
could  be  had  on  this  bond  for  any  breach  of  Dexter's  con- 
tract not  to  run  any  stage  on  the  route  of  Ullrick. 

There  must  be  judgment  for  plaintiff. 
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In  re  D.  G.  and  W.  H,  Corbett. 

D18TBIGT  Court,  Distbigt  of  Nevada. 
July  16,  1878. 

1.  ExsMFTiONS — Partnership  Property. — The  individual  members  of  a 

bankrupt  partnership  are  not  entitled  to  exemptions  of  hoosebold  and 
kitchen  furniture  out  of  the  partnership  property. 

2.  Same. — The  partnership  property  in  the  hands  of  the  assignee  is  a  trust 

fund  for  the  payment  of  the  joint  creditors,  and  the  interest  of  the  mem- 
bers of  the  firm,  as  individuals,  is  an  interest  in  the  surplus  only. 

Before  Hillteb,  District  Judge. 

This  is  an  order  obtained  by  the  assignee  requiring  the 
bankrupts  to  show  cause  why  certain  personal  property 
should  not  be  ordered  to  be  delivered  by  them  to  the  as- 
signee. 

The  contest  is  in  reference  to  certain  articles  of  furniture 
which  before  the  bankruptcy  belonged  to  the  •*  Corbett 
brothers"  as  partners,  and  were  used  in  a  hotel  kept  by  them, 
as  hotel  furniture.  The  bankrupts  claim  that  they  each 
have  a  right  to  an  exemption  of  necessary  household  and 
kitchen  furniture  out  of  the  partnership  property.  This 
right  the  assignee  denies.  Section  5045  of  the  B.  S.  excepts 
from  the  operation  of  the  conveyance  to  the  assignee  ex- 
empt articles,  they  being  the  ''property  of  the  bankrupt," 
and  the  property  exempt  from  execution  by  the  law  of 
Nevada,  is  property  "belonging  to  the  judgment-debtor." 

Leivis  &  Deal,  for  the  assignee. 
Jonas  Seely,  opposed. 

HiLLYER,  J.  The  one  consideration  which,  it  seems  to 
me,  must  lead  to  a  decision  of  this  case  against  the  claim 
of  exemptions  made  by  the  debtors  is,  that  the  property 
which  they  seek  to  hold  as  exempt  is  not  property  which, 
in  the  sense  of  the  law,  belongs  to  either  of  them.  It 
is  joint  property  in  which  neither  has  any  other  interest 
than  his  share  of  what  remains  after  the  partnership  debts 


Dist.  Nev.]  In  be  Corbett.  207 

1878.]  Opinion  of  the  Court — Hillyer,  J. 

are  paid,  which  in  case  of  an  insolvent  firm  is,  of  course, 
nothing. 

In  case  of  a  dissolution,  says  Story,  each  partner  holds 
the  joint  property  clothed  with  a  trust  to  apply  it  to  the 
payment  of  the  joint  debts.  (Story  on  Part.,  sec.  360.) 
The  interest  of  each  partner  in  the  partnership  property,  as 
stated  by  Kent,  is  his  share  in  the  surplus  after  the  part- 
nership accounts  are  settled  and  all  jnst  claims  satisfied. 
(3  Kent's  Com.  37.)  One  partner  cannot  pledge  or  sell 
partnership  property  for  his  own  separate  debt  without  the 
consent  of  his  copartner.  {Rogers  v.  Batchelor,  12  Pet. 
221.) 

The  property  of  an  insolvent  firm  must  first  be  applied  to 
the  payment  of  the  joint  debts;  only  the  surplus  can  be 
reached  by  the  separate  creditors.  {Murill  v.  Neilly  8  How. 
414.) 

A  purchaser  under  an  execution  against  one  partner  has  no 
claim  until  the  partnership  debts  are  paid,  except  on  the  sepa- 
rate interest  of  the  individual  partner  in  the  residue.  {GiL- 
mere  v.  Land  Co,^  1  Pet.  0.  C.  R.  460;  United  States  v.  Wil- 
liams, 4  McLean,  236.)  If  the  partnership  is  insolvent,  no 
-interest  passes  by  such  sale,  for  the  partner  himself  is  then 
entitled  to  nothing.  {Lyndon  v.  Gorham,  1  Gal.  336.)  Since 
an  execution  against  one  partner  secures  no  interest  in  the 
property  of  a  bankrupt  partnership,  it  must  follow  that  one 
partner  cannot  have  that  property  exempted  from  execution, 
which  an  execution  cannot  reach  because  others  have  a 
prior  claim  upon  it. 

There  is  no  question  in  this  case  as  to  the  right  of  part- 
ners, during  the  existence  of  the  partnership,  and  while  the 
business  is  going  on,  to  convert  partnership  property  into 
separate  property,  out  of  which  each  partner  claims  his  in- 
dividual exemption.  This,  when  done  in  good  faith,  may 
perhaps  be  lawful.  {AUen  v.  Central  Valley  Co,,  21  Conn. 
130.)  But  here  the  exemption  is  claimed  out  of  the  joint 
effects  after  the  partnership  has  been  adjudicated  bankrupt. 
By  the  bankruptcy  the  status  of  the  property  has  become 
fixed,  and  it  is  no  longer  in  the  power  of  either  partner,  or 
both,  to  change  it.    Upon  the  bankruptcy  an  equitable  lien 
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attached  in  favor  of  the  partnership  creditors  on  the  joint 
effects  in  the  hands  of  the  assignee.  (TUlinghast  v.  Champltn, 
4  B.  I.  173;  Story  on  Part.,  sec.  361.)  The  result  of  this 
doctrine,  that  the  partnership  effects  in  the  hands  of  the 
assignee  are  charged  with  a  trust  or  equitable  lien  in  favor 
of  joint  creditors,  must  be  that  the  individual  members 
have  no  separate  interest  whatever  in  the  partnership  prop- 
erty, because  'there  is  no  possibility  of  any  surplus.  And 
whether  we  say  that  the  joint  creditors  have  an  equitable 
lien  or  a  quasi  lien,  worked  out  through  the  equities  of  the 
partners,  the  result  is  the  same ;  for  the  jurisdiction  of  a  court 
of  equity  to  enforce  the  lien  or  trust  may  be  invoked  by  the 
joint  creditors,  independently  of  the  wishes  or  assent  of  the 
partners.  {Ketchnmy,  Durkee,  IBarb.  Ch.  480.)  By  what- 
ever named  called,  it  is  a  right  of  the  joint  creditors  to  have 
the  joint  property  of  the  bankrupt  firm  devoted  to  the  pay- 
ment of  their  debts  before  any  is  taken  by  the  individual 
partners  as  separate  estate,  or  by  individual  creditors.  The 
conclusion  must  follow  that  the  individuals  can  claim  no 
exemption  out  of  the  partnership  estate.  Neither  member 
of  this  insolvent  firm  has  any  such  interest  in  any  particular 
article  of  partnership  property  that  he  can  claim  it  as  ex- ' 
empt,  or  that  it  can  be  set  apart  to  him  as  property  belong- 
ing to  him. 

There  is,  in  my  opinion,  a  very  decided  distinction  be- 
tween a  case  like  this  and  one  where  the  party  claiming  the 
exemption  owns  a  definite  share  in  a  particular  article  of 
property  as  a  tenant  in  common.  In  this  latter  case  the 
claimant  has  something  of  which  he  is  the  owner,  in  the 
former  he  has  not.  The  partner  having  only  his  separate  , 
interest  in  the  surplus  cannot  sell  or  mortgage  an  undivided 
interest  in  a  specific  part.  (Mortiaon  v.  Blodgeit,  8  N.  H. 
338.)  The  tenant  in  common  being  the  owner  of  a  definite 
portion  of  the  thing  can  sell  or  mortgage  it,  and  can  deal 
with  it  as  owner. 

The  conclusion  reached  in  this  case  is  sustained  by  great 
weight  of  authority.  The  cases  examined  by  which  it  is 
supported  are :  In  re  Hafer^  1  B.  E.  147,  qr. ;  h\  re  Price, 
6  Id.  400;  In  re  BlodgeU  &  Sanford,  10  Id.  145;  In  re  Hand- 
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lin  dk  Fenny,  12  Id.  49;  In  re  Tonne,  13  Id.  170;  In  re 
Steioart  &  Newton,  13  Id.  295;  In  re  Boothroyd  &  Oibha,  14 
Id.  223;  In  re  SmUhoff  dk  Olson,  16  Id.  181;  In  re  Croft 
Brothei's,  17  Id.  324;  In  re  Melvin  dk  Fox,  17  Id.  543;  Wright 
V.  PraU,  31  Wis.  99;  Bmsel  v.  Lemon,  39  Id.  579;  Pondy. 
Kimball,  101  Mass.  105;  Guptil  v.  McFee,  9  Kau.  35;  and 
Kingaley  v.  Kingaley,  39  Oal.  665.  In  Burns  v.  Hai-ris,  67 
N.  O.  140,  it  was  held  that  a  partner  may  have  an  exemp- 
tion out  of  the  joint  estate,  if  the  other  partners  consent, 
but  not  without. 

The  cases  which  are  cited  as  sanctioning  the  exemption 
are:  Anonymous,  1  B*.  B.  187,  qr. ;  In  re  Bupp,  4  Id.  25, 
qr. ;  In  re  Young,  3  Id.  Ill,  qr. ;  In  re  McKercher  et  al.,  8 
Id.  409;  In  re  Bichardson,  11  Id.  114;  Badcliffw  Woods,  25 
Barb.  52;  Stewart  v.  Bronson,  37  N.  Y.  350.  Of  these 
authorities  the  first  is  a  statement  that  Judge  Hill  of  Missis- 
sippi district  has  written  to  a  register  that  such  exemption 
may  be  allowed.  In  re  Bupp  has  been  since  overruled  by 
the  case  of  In  re  Tonne,  supra.  In  re  Young  and  In  re 
Bichardson  are  both  decisions  of  the  district  court  of  Mis- 
souri; decisions  of  an  able  judge,  but  as  is  seen  he  stands 
almost  alone  in  this  matter.  In  Badcliffy.  Woods,  the  horse, 
a  half  interest  in  which  was  claimed  and  allowed  as  exempt, 
is  spoken  of  by  the  court  as  owned  in  common,  and  the 
claimant  as  part  owner.  If  the  horse  was  owned  by  the 
claimant  and  another,  as  tenants  in  common,  the  case  is  not 
in  point. 

Bule  absolute. 

C.  0.  Tripp  v.  F.  S.  Spring. 

CiBOUiT  Court,  Distbici'  op  Caupobnia. 
July  29,  1878. 

1.  Eastern  Boundary  of  San  Francisco. — According  to  the  decree  in  the 

Pueblo  case,  the  bay  of  San  Francisco  is  the  eastern  boundary  of  the 
land  confirmed  to  the  city  of  San  Francisco,  the  line  being  that  of  ordi- 
nary high-water  mark  as  it  existed  on  the  seventh  of  July,  1846. 

2.  Mission  Creek  no  Part  of  Boundary. — Mission  creek  constitutes  no 

portion  of  the  bay  of  San  Francisco.     The  boundary  line  of  the  tract 
confirmed  crosses  the  mouth  of  all  creeks  running  into  the  ba^. 
14 
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3.  Pdeblo  Lands. — The  laws  of  Mexico,  relating  to  Lands  to  be  assigned  to 

pueblos,  required  that  such  lands  should  be  laid  out  in  a  square  or  pro- 
longed form,  according  to  the  nature  of  the  country,  and,  so  far  as  prac- 
ticable, have  regular  lines  for  boundaries.  The  decree  of  the  United 
States  circuit  court  in  confirming  the  claim  of  the  city  foliowed  this  re- 
quirement, and  gave  boundaries  which  could  be  easily  ascertained,  and 
which  formed  as  compact  a  body  as  the  situation  of  the  country  would 
permit. 

4.  State's  Title  to  Tide  Lands. — The  general  doctrine  that  the  state  of 

California  holds  the  title  to  soils  under  tide  waters  within  her  limits 
is  asserted;  but  such  title  could  only  devolve  upon  her  where  it  had  not 
been  previously  granted  to  other  parties  by  the  sovereignty  from  which 
the  United  States  acquired  the  country,  or  been  subjected  to  trusts 
which  require  its  disposition  in  some  other  way.  If  it  were  acquired  by 
the  United  States  charged  with  any  trust,  the  disposition  of  it,  in  the 
execution  of  that  trust,  will  override  any  claim  of  the  state. 

6.  Treaty  Obligations. — The  obligation  which  the  United  States  assumed 
by  the  treaty  with  Mexico,  wab  to  protect,  all  rights  of  property  acquired 
under  the  laws  of  that  country.  The  property  rights  of  pueblos,  equally 
with  those  of  individuals,  were  entitled  to  protection,  and  in  the  legisla- 
tion of  congress  provision  was  made  for  their  investigation  and  coniinna- 
tion.  The  right  and  power  of  the  government  in  the  execution  of  its 
treaty  obligations  to  protect  the  claim  of  the  city  of  San  Francisco,  as 
successor  of  the  pueblo,  were  superior  to  any  subsequently  acquired 
rights  or  claims  of  the  stajbe,  or  of  individuals. 

6.  Decree  Fixes  Boundary. — The  decree  coniirming  the  claim  of  the  city 
having  fixed  the  bay  of  San  Francisco  at  onlinary  high-water  mark 
as  its  eastern  boundary,  this  line  cannot  be  changed  by  the  surveyor- 
general  or  any  department  of  government.  The  act  of  congress  of  March 
8,  1S66,  confirmed  the  claim  as  dcscril^ed  in  the  decree,  and  also 
relinquished  all  interest  of  the  United  States  to  the  lands  embraced  by 
it,  subject  to  certain  exceptions  and  reservations.  Any  patent  uf  the 
United  States  which  may  hereafter  be  issued  to  the  city  from  the  laud 
department  at  Washington,  cannot  affect  the  title  already  vested  in  the 
city  and  those  claiming  under  it.  The  confinnation  approved  and 
affinned  by  the  act  of  congress  will  control  any  patent  which  the  depart- 
ment may  issue. 

Before  Mr.  Justice  Field. 


This  was  an  action  for  the  possession  of  a  parcel  of  land 
within  the  city  of  San  Francisco.  Tlie  case  was  tried  at  the 
July  term  of  the  court,  before  Mr.  Justice  Field,  without  a 
jury,  by  stipulation  of  the  parties.  The  facts  are  suflScieutly 
stated  in  the  opinion  of  the  court. 
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Philip  G.  Galpin,  for  the  plaintiff. 

E.  J.  Pringle  aiid  A,  Campbell,  Sr,,  for  the  defendant. 

Mr.  Justice  Field.  This  is  an  action  for  the  possession 
of  a  parcel  of  land  within  the  city  of  San  Francisco,  consti- 
tuting a  portion  of  the  block  bounded  by  Mission,  Howard, 
Seventeenth  and  Eighteenth  streets,  and  designated  on  the 
map  of  the  city  as  block  sixty  (60).  The  plaintiff  is  a  citi- 
zen of  Illinois,  and  asserts  title  to  the  premises  under  a 
conveyance  executed  by  the  State  Board  of  Tide  Land 
Commissioners,  in  November,  1875,  to  one  Geo.  W.Ellis, 
through  whom  he  derives  whatever  interest  he  possesses. 
The  defendant  is  a  citizen  of  California,  and  claims  the 
ownership  of  the  premises  by  conveyance  from  parties  who 
acquired  the  interest  of  the  city  of  San  Francisco  under  the 
ordinance  known  as  the  Van  Ness  ordinance,  and  the  con- 
firmatory legislation  of  the  state  and  of  the  United  States. 
The  case  is  believed  to  be  a  test  one,  and  it  is  stated  that 
upon  its  disposition  numerous  other  cases,  depending  upon 
the  efficacy  of  the  deed  of  the  tide  land  commissioners,  will 
be  determined.  It  is  tried  by  the  court  without  the  inter- 
vention of  a  jury  by  stipulation  of  the  parties. 

The  contention  of  the  plaintiff  is,  that  the  premises  in 
controversy  were,  on  the  admission  of  California  into  the 
Union,  either  lands  covered  by  the  tide  waters  of  the  bay 
of  San  Francisco,  and  that  their  title  then  vested  in  the 
sUite,  by  virtue  of  her  sovereignty;  or  that  they  were,  upon 
such  admission,  salt-marsh  lands,  which  at  once  passed  to 
the  state  under  the  act  of  congress  of  September  28,  1850, 
known  as  the  swamp  land  act;  and  that  in  either  case,  the 
title  of  the  state  was  conveyed  to  Ellis  by  the  deed  of  the 
tide  land  commissioners.  The  statute  providing  for  the 
appointment  of  these  commissioners  makes  their  deed  prima 
facie  evidence  of  the  regularity  of  their  preliminary  pro- 
ceedings, and  of  their  sale,  and  of  title  and  right  of  posses- 
sion in  the  grantee.  (Laws  of  1867-8,  p.  720.)  And  the 
plaintiff  also  contends  that  this  prima  facie  evidence  cannot 
be  controverted  in  an  action  at  law  until  tbe  defendant  has 
connected  himself  with  the  original  source  of  title. 
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The  premises  are  situated  where  formerly  was  a  stream 
called  Mission  creek,  running  into  the  waters  of  a  bend  in 
the  bay  of  San  Francisco,  known  as  Mission  bay.     Tliey 
are  distant  about  a  mile  from  the  mouth  of  the  creek.     All 
of  that  stream  which  covered  any  portion  of  block  sixty  (60) 
is  now  filled  in,  and  upon  the  land  thus  formed,  and  adjoin- 
ing lands,  several  buildings  have  been  erected,  which  arc 
occupied  as  private  residences.  (Whether  the  waters  of  th 
/    bay  were  ever  carried  by  the  tide  over  the  lands  is  a  matte 
I    upon  which  the  evidence   is  conflicting.     The  creek  wa 
often  swollen  by  water  from  the  adjacent  hills  so  as  t 
ovei*flow  its  banks,   and  the  tide  sometimes,  though  nc 
regularly,  forced  back  the  waters  of  the  creek,  so  as  t( 
cause  a  similar  overflow.     But  from  the  view  we  take  o 
the   case,  it   is  immaterial  whether  the  lands  could  evei 
properly  be  termed  tide  lands    or  marsh  lands,   whether 
they  were  at  any  period  covered  by  the  daily  tides,  or  lay 
beyond  their  reach  at"  their  highest  floody  The  record  of 
the  proceedings  and  the  final  decree  in  the  Tueblo  case  have 
been  given  in  evidence,  and  from  them  it  appears  that  the 
premises  are  situated  within  the  liniits  of  the  tract  con- 
firmed to  the  city  of  San  Francisco.  /  This  tract  embraces 
so  much  of  the  upper  portion  of  the  peninsula,  upon  which 
the  city  is  situated,  above  the  ordinary  high-water  mark  of 
1816,  as  will  contain  an  area  of  four  square  leagues,  being 
bounded  on  the  north  and  east  by  the  bay  of  San  Fran- 
cisco, on  the  west  by  the  Pacific  ocean,  and  on  the  south 
by  a  due  east  and  west  line,  drawn  so  as  to  include  the 
area  designated,  subject  to  certain  deductions  which  it  is 
not  material  to  mention  in  this  connection.     Mission  creek 
never  constituted  any  portion  of  the  bay  of  San  Francisco, 
any  more  than  the  Sacramento  river  constitutes  a  portion 
of  the  bay  of  Suisun,  or  the  Hudson  river  a  portion  of  the 
bay  of  New  York.     As  the  demanded  premises  lie  where 
Mission  creek  formerly  existed,  or  where  its  banks  were, 
they  necessarily  fall  within  the  tract  confirmed  to  the  city. 
The  boundary  of  that  tract  runs  along  the  baj'  on  the  line 
of  ordinary  high-water  mark,  as  that  existed  in  1846,  cross- 
ing the  mouth  of  all  creeks  running  into  the  bay,  and  that 
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of  Mission  creek  among  others.^  'The  boundary  wonld 
have  been  a  very  singular  one  had  it  followed  the  windings 
of  that  creek  and  its  branches,  wherever  the  tide  waters  of 
the  bay  may  have  flowed.  The  laws  of  Mexico  relating  to 
lands  to  be  assigned  to  pueblos,  required  that  such  lands 
should  be  laid  out  in  a  square  or  prolonged  form,  accorji- 
ing  to  the  nature  of  the  country,  and  so  far  as  practicable, 
have  r^ular  lines  for  boundaries.  The  decree  of  the 
United  States  circuit  court  in  confirming  the  claim  of  the 
city  followed  this  requir^nent,  and  gave  boundaries  which 
could  be  easily  ascertained,  and  which  formed  as  compact 
a  body  as  the  situation  of  the  country  would  permit.  / 

The  general  doctrine  that  the  state  holds  the  title  to 
soils  under  tide  waters  within  her  limits  is  not  questioned. 
Her  proprietary  right  to  such  soils  has  been  asserted  in 
numerous  instances,  both  by  the  state  and  federal  courts. 
It  was  expressly  recognized  by  the  supreme  court  of  the 
tfiiited  States  in  the  recent  case  of  Weber  v.  Tfie  Harbor 
Commvtsionei's,  which  originated  in  this  city.  (18  Wall. 
65.)  Though  the  United  States  acquired  the  title  to  the 
lands  under  tide  waters  from  Mexico  equally  with  the  title 
to  the  uplands,  they  held  it  in  trust  for  the  future  state. 
The  ownership  and  consequent  right  of  disposition  passed 
to  her  upon  her  admission  into  the  Union.  But  this  owner- 
ship could,  of  course,  only  devolve  upon  her  where  it  had 
not  been  previously  granted  to  other  parties  by  the  former 

*NoTK.  — This  Une  of  ordinary  high-water  mark  was  establinhed  by  tho  muuloipal  au^ 
iborltles  of  the  city  of  Ban  Francisco,  In  1851,  nnder  what  is  known  aa  the  flrvt  Water  Ijot 
bill.  (Stata.  1851,  p.  307.)  The  state,  by  that  act,  granted  to  the  city  of  San  Francisco, 
for  ninety-nine  years,  the  use  and  occupation  of  certain  lands  bounded  ou  one  side  by 
the  lines  of  certain  Btreeta,  and  on  the  other  by  "  natural  high- water  mark;"  and  the 
atatate  provided  that  a  **  correct  map  of  aald  boundary  line,  distinctly  and  properly  de- 
lineated by  a  red  line,"  should  be  depoHited  within  thirty  days  after  the  pa«8uge  uf  the 
act  in  the  offices  of  the  aecretaiy  of  state,  of  tbe  survey or^general,  and  of  the  surveyor 
of  the  city  of  Ban  Francisco.  The  outside  red  line  was  made  by  the  act  the  water-f  runt 
of  the  city,  while  the  inside  red  line  Indicated  the  liuc;  of  ordiuary  high -water  mark. 
between  the  two  lines  were  the  so-called  beach  and  water  lots,  the  use  and  occupation 
•of  which  were  granted  to  the  city.  It  is  matter  of  historj*  that  the  survey  was  made  as 
provided  in  the  statute,  the  maiw  platte<l  aud  red-Iiued,  and  depoHited  with  the  proper 
custodians,  where  they  have  ever  since  remained.  By  this  well-known  **  red  Une  map  " 
all  parties,  since  1851,  have  been  governed  in  the  matter  of  determiuiug  the  Hue  of  ordi- 
nary high-water  mark.  And  this  line,  as  pliowu  by  the  above-mentioiifd  mHp,  crottses 
Mlsiiion  creek  and  all  the  creeks  aud  sloughs  that  in  1851  emptied  into  the  bay  of  San 
Francisco;  but  all  of  which,  with  the  exception  of  a  portion  of  MiKsiun  creek,  have  long 
«ince  been  filled  np,  and  built  over. 
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sovereign,  or  subjected  to  trusts  which  would  require  its 
disposition  in  some  other  way.  If  it  were  acquired  by  the 
United  States  charged  with  any  trust,  the  disposition  of  it, 
in  the  execution  of  that  trust,  will  override  any  claim  of  the 
state. 

That  a  pueblo  of  some  kind  existed  at  the  site  of  the  pre- 
sent city  of  San  Francisco  upon  the  cession  of  the  country 
from  Mexico;  that  such  pueblo  possessed  proprietary  rights 
in  certain  lands,  and  that  the  city  succeeded  to  such  rights, 
are  no  longer  open  questions  for  discussion  or  judicial  ex* 
amination.  They  have  been  determined  by  repeated  decis- 
ions of  the  federal  courts;  and  however  much  counsel  itiay 
be  disposed  to  question  the  original  soundness  of  those 
decisions,  the  conclusions  reached  must  be  received  as 
established,  and  all  the  legal  consequences  flowing  from 
them  accepted.  The  obligation  which  the  United  States 
assumed  by  the  treaty  with  Mexico  was  to  protect  all  rights 
of  property  acquired  under  the  laws  of  that  country.  The 
property  rights  of  pueblos,  equally  with  those  of  individ- 
uals, were  entitled  to  protection,  and  in  the  legislation  of 
congress  provision  was  made  for  their  investigation  and  con- 
firmation. The  right  and  power  of  the  government  in  the 
execution  of  its  treaty  obligations  to  protect  the  claim  of 
the  city  of  San  Francisco,  as  successor  to  the  pueblo,  were 
superior  to  any  subsequently  acquired  rights  or  claims  of 
the  state  or  of  individuals.  (See  Tescliemachei*  v.  Thompson, 
18Cal.  28.) 

It  is  undoubtedly  true  that,  until  the  confirmation  of  the 
city's  claim,  the  government  retained  the  right  to  control  the 
use  and  disposition  of  the  pueblo  lauds,  where,  by  action  of 
the  oflicers  of  the  pueblo,  or  of  the  city,  its  successor,  they 
had  not  been  previously  vested  in  private  proprietorship; 
and,  perhaps,  had  congress  in  terms  so  declared,  the 
swamp  lands  within  the  limits  of  the  pueblo  may  have  been 
alienated  to  other  parties.  There  is  no  occasion,  however, 
to  express  any  opinion  on  this  point,  as  the  only  act  ^^of 
congress  to  which  reference  is  made,  that  of  September  28, 
1850,  was  clearly  not  intended  to  apply  to  any  lands  then 
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held  by  the  Uuited  States,  charged  with  the  eqaitable  claim 
of  others,  which  they  were  by  treaty  bound  to  protect. 

Our  conclusion  is,  that  the  premises  in  controversy  consti- 
tute a  part  of  the  tract  confirmed  to  the  city  by  the  decree 
of  the  United  States  circuit  court,  entered  on  the  eighteenth 
of  May,  1865.  That  decree  became  final  by  the  act  of  con- 
gress, passed  on  the  eighth  of  March,  1866,  which  was 
followed  by  a  dismissal  of  the  appeal  taken  to  the  supreme 
court. 

The  defendant  has  shown  that  the  parties,  through  whom 
he  claims,  were  in  peaceable,  actual  possession  of  the  lands 
in  controversy  at  the  time  the  Van  Ness  ordinance  took 
effect,  and  on  the  passage  of  the  confirmatory  act  of  the 
legislature  of  the  state,  and  had  made  valuable  improve- 
ments upon  it,  and  thus  acquired  the  title  of  the  city.  He 
has  thus  brought  himself  in  connection  with  a  title  superior 
to  that  of  the  plaintiff.  It  follows  that  judgment  must  be 
entered  in  his  favor. 

The  suggestion  that  the  survey  of  the  pueblo  claim  for- 
warded to  the  land  department  at  Washington,  iFollows  the 
banks  of  Mission  creek,  cannot  have  anj  weight  in  the  case. 
The  decree  confirming  the  claim  of  the  city  fixes  the  bay  of 
San  Francisco  at  ordinaiy  high-water  mark  as  its  eastern 
boundary,  and  this  line  cannot  be  changed  by  the  surveyor- 
general,  or  any  department  of  government.  The  act  of  con- 
gress confirms  the  claim  as  described  in  the  decree,  and 
also  relinquishes  all  interest  of  the  United  States  to  the 
lands  embraced  by  it,  subject  to  certain  exceptions  and 
reservations  not  material  to  be  now  considered.  Any  patent 
of  the  United  States  which  may  hereafter  be  issued  to  the 
city  from  the  land  department  at  Washington  can  neither 
add  to  nor  take  from  the  title  already  vested  in  the  city  and 
those  claiming  under  it.  The  confirmation  approved  and 
aiBrmed  by  the  act  of  congress  will  control  any  patent 
which  the  department  may  issue.  A  patent  of  the  United 
States  operates,  as  was  held  by  the  supreme  court  in  a 
recent  case,  in  two  ways:  **It  is  a  conveyance  by  the 
government,''  said  the  court,  **wheu  the  government  has 
any  interest  to   convey,  but  where  it  is  issued  upon   the 
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confirmation  of  a  claim  of  a  previously  existing  title,  it 
is  documentary  evidence  having  the  dignity  of  a  record 
of  the  existence  of  that  title,  or  of  such  equities  respecting 
the  claim  as  justify  its  recognition  and  confirmation.  The 
instrument  is  not  the  less  efScacions  as  evidence  of  pre- 
viously existing  rights,  because  it  also  embodies  words  of 
release  or  transfer  from  the  government."  {Langdeau  v. 
Hanes,  21  Wall.  521.)  It  was  a  legislative  confirmation  of 
which  the  court  was  here  speaking,  and  in  the  case  of  San 
Francisco,  we  have  both  a  judicial  and  a  legislative  confir- 
mation, the  latter  sanctioning  and  affirming  the  former.  By 
them  the  title  of  the  city  and  her  alienees  became  perfect, 
and  no  patent  can  ever  disturb  or  strengthen  it.  And  yet  a 
patent  will  be  of  great  value,  as  it  will  enable  parties  to 
maintain  their  titles  in  the  tribunals  of  the  country  without 
other  proof  of  the  claim  of  the  city  and  its  confirmation,  and 
will  also  remove  doubts  as  to  the  boundaries  of  the  tract 
where  their  establishment  rests  in  the  uncertain  recollec- 
tion of  witnesses  as  to  places  which  are  fast  becoming  ob- 
literated by  the  improvements  of  a  constantly  increasing 
population.  But  it  cannot  by  any  possibility  make  a  creek 
running  into  the  bay  a  part  of  the  bay  itself,  and  it  is  not 
to  be  supposed  that  any  suggestion  of  the  kind  will  be  heard 
with  favor  by  those  to  whom  the  duty  of  issuing  a  patent  is 
entrusted. 

NoTK. — The  decision  in  the  above  case  was  given  orally,  the  presiding 
justice  stating  at  length  his  riews,  and  observing  that  he  would  at  a  sub- 
sequent day  file  an  opinion  emixxlying  their  substance.  A  day  was  then 
fixed  for  counsel  to  prepare  the  findings,  but  soon  afterwards  the  case  was 
settled,  and  the  suit  dismissed  by  stipulation  of  parties. 
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Adams  et  al  v.  Bradley,  Governor,  et  al. 

Circuit  Court,  District  op  Nevada. 
August,  1878. 

1.  Suit  araikst  a  State. — A  state  cannot  be  sued  in  its  courts  without  its 

consent. 

2.  Appearance  by  State's  Attorney. — The  appearance  of  the  district  at- 

torney, or  the  attorney-general  of  the  state,  on  behalf  of  the  state,  with- 
out  express  authority  of  law,  does  not  give  jurisdiction  over  the  state  as 
defendant  in  the  action. 

3.  Section  2778,  Compiled  Laws  of  Nevada,  does  not  authorize  the  attor- 

ney-general to  so  appear  for  the  state  generally  in  an  action  against  its 
officers  in  their  individual  capacity,  as  to  make  it  a  party  to  the  action, 
and  conclude  it  by  the  judgment. 

4.  Res  Ad  judicata  as  to  State.— Treadway  sued  Slingerland,  in  his  indi- 

vidual capacity,  to  recover  possession  of  lands  upon  which  the  Nevada 
state  prison  is  situated.  Slingerland,  who  was  at  the  time  lieutenant- 
governor  of  the  state  and  ex  officio  warden  of  the  state  prison,  set  up  as 
.  a  defense  title  in  the  state,  and  that  he  was  in  possession  under  the  state 
as  warden  of  the  state  prison,  and  not  Otherwise.  R.  M.  Clarke,  who 
was  then  attorney-general  of  the  state,  appeared  as  attorney  for  the  de- 
fendant without  using  his  official  designation  in  the  signature  to  the 
pleadings.  Treadway  recovered  judgment.  In  a  subsequent  action  by 
the  successors  in  interest  of  Trea(.lway  against  the  governor,  wanlcn — 
the  successor  in  office  to  Slingerland — and  other  officers  of  the  state,  to 
recover  the  same  land:  fltld^  that  the  judgment  in  said  case  of  Treadway 
v.  Slingerland  did  not  conclude  the  state  or  affect  its  title.* 

Before  Sawyer,  Circuit  Judge. 

This  is  an  action  brought  against  L.  B.  Bradley,  gov- 
ernor, James  D.  Minor,  secretary  of  state,  and  John  B. 
Eittrell,  attorney-general  of  the  state  of  Nevada,  consti- 
tuting the  board  of  state  prison  commissioners,  and  Milton 
B.  Elstner  and  P.  C.  Hyman,  wardens  of  the  state  prison, 
to  recover  possession  of  the  lands  upon  which  the  state 
prison  of  Nevada  is  situated. 

In  1870,  one  A.  D.  Treadway  brought  an  action  in  a  state 
court  against  J.  B.  Slingerland,  in  his  individual  capacity^ 
to  recover  the  same  land.  The  complaint  was  in  the  usual 
form  where  one  citizen  brings  an  action  against  another  to 

*NoTB.— since  this  case  was  decided,  the  United  States  Supreme  Court  bu  rendered  a 
Similar  decision  in  Carr  t.  UniUd  SttUft,  8  Otto.  ^S3. 
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recover  laud,  alleging  title  in  the  plaintiff,  and  an  unlawful 
eviction  and  detention  by  defendant.  Slingerland  answered 
denying  the  title  of  plaintiff,  and  ouster  by  defendant.  He 
then  set  up  as  a  separate  affirmative  defense  title  in  the 
state  of  Nevada;  that  the  premises  were  possessed  and  oc- 
cupied by  the  state  of  Nevada  as  a  state  prison;  that  the 
defendant  was  warden  of  the  state  prison,  and  that  he  was 
residing  upon  the  premises,  and  in  charge,  with  other 
officers,  under  the  authority  of  the  laws  of  Nevada  as  such 
warden,  and  not  otherwise.  The  answer  was  signed,  **  Bobt. 
M.  Clarke,  defendant's  attorney,"  without  any  official  des- 
ignation. Slingerland  was  in  fact,  at  tliat  time,  lieutenant- 
governor  of  the  state,  and  ex  officio  warden  of  the  state 
prison,  and  in  immediate  charge  of  the  premises  as  such; 
and  Robert  M.  Clarke  was  attorney-general  of  the  state. 
The  court  found  the  legal  title  to  the  premises  to  be  in  the 
plaintiff,  and  that  the  state  had  the  equitable  title;  but  re- 
jected the  state's  equitable  title  on  the  ground  that  it  had 
not  been  pleaded  as  a  defense;  and  rendered  judgment  in 
favor  of  the  plaintiff  for  the  possession  of  the  premises. 
In  the  course  of  the  proceedings  Clarke  filed  a  brief  on  be- 
half of  defendant,  signed,  **Robt.  M.  Clarke,  attorney-gen- 
eral, for  defendant."  This  is  the  only  instance  in  which  he  * 
used  his  official  designation.  Subsequent  to  the  rendition 
of  said  judgment,  and  before  the  commencement  of  the 
present  action,  the  title  of  Treadway  became,  by  proper 
conveyances,  vested  in  the  plaintiffs,  Adams  et  aL,  and 
Slingerland  and  his  co-state  officers  went  out  of  office,  and 
the  defendants  in  this  case  succeeded  to  the  several  offices 
named  in  the  title.  Upon  the  trial  of  the  case  the  plaintiffs, 
to  show  title,  offered  in  evidence  the  judgment-roll  in  said 
case  of  Treadwatf  v.  Slingeiiand,  relying  upon  it  to  show 
that  the  question  of  title  is  res  cuVjudicata,  The  defendants 
objected  on  the  ground  that  the  suit  was  between  private 
parties,  to  which  the  state  was  not,  and  could  not  be  made 
a  party;  that  the  defendants  hold  under  the  state,  and  are 
not  in  privity  with  Slingerland;  and  that  the  state's  title  is 
in  no  way  affected  by  that  juilgraent.  After  full  argument 
the  circuit  judge  sustained  the  objection,  the  district  judge 
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dissenting,  and  the  testimony  was  thereupon  rejected  under 
the  statute — the  opinion  of  the  presiding  judge  for  the  time 
being  prevailing.  As  the  district  judge  had,  on  a  previous 
occasion,  ruled  dififerentlj,  the  plaintiffs  counsel  had  relied 
upon  this  judgment-roll  as  conclusive,  and  were  not  pre- 
pared to  try  the  case  on  their  original  title.  Upon  their 
application  upon  the  ground  of  surprise,  a  juror  was  allowed 
to  be  withdrawn,  and  the  case  continued.  At  the  present 
term,  a  jury  having  been  waived,  the  cause  was  submitted 
to  the  court  upon  stipulated  facts,  embracing  simply  the 
said  judgment-roll,  and  other  facts  necessary  to  make  it  ap- 
plicable— the  plaintiffs  concluding  to  rely  upon  it  without 
putting  in  aud  re-Iitigatiug  their  original  title.  The  ques- 
tion, therefore,  is  precisely  the  same  as  that  upon  the  former 
trial  as  to  the  effect  of  the  said  proceedings  and  judgment 
in  the  case  of  Treadway  v.  Slingerland, 

Section  2778  of  the  compiled  laws  of  Nevada  provides 
that,  '*  whenever  the  governor  shall  direct,  or  in  the  opinion 
of  the  attorney-general,  to  protect  and  secure  the  interests 
of  the  state,  it  is  necessary  that  a  suit  be  commenced  or  de- 
fended in  any  court,  it  is  hereby  made  the  duty  of  the  attor- 
ney-general *to  commence  such  action  or  make  such  de- 
fense." 

li.  S.  Meaicky  for  plaintiffs. 

J.  R.  Kittrell  and  R.  M,  Clarice^  for  defendants. 

Sawyer,  Circuit  Judge.  After  a  careful  review  of  the 
question,  with  deference  to  the  opinion  of  the  district  judge, 
I  am  compelled  to  say  that  I  am  still  satisfied  with  the  con- 
clusion reached  and  announced  at  the  former  trial.  The 
oral  decision  then  delivered  was  taken  down  by  a  short- 
hand reporter,  and  as  it  sufficiently  presents  my  views  upon 
the  point,  I  shall  adopt  it  without  re-writing.  It  is  as 
follows: 

**  With  reference  to  the  adniissibility  of  this  record,  the 
only  question  in  my  mind  is,  whether  the  judgment  in  that 
case  can,  under  any  circumstances,  be  binding  upon  the 
state  of  Nevada.     If  not  binding  upon  the  state  of  Nevada, 
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it  can  have  no  relevancy  to  the  issues  in  this  case.  It  is  a 
well-settled  principle  that  the  state  cannot  be  sned  in  its 
own  courts  without  its  express  consent  given  by  law.  Upon 
that  question  there  is  no  conflict  in  the  authorities.  {The 
Davis,  10  Wall.  19;  The  Siren,  7  Wall.  163-4.)  But  the 
exact  point  which  arises  in  this  case  has  never  been  deter- 
mined by  any  court  that  I  am  aware  of.  That  is  to  say,  it 
has  never  been  decided  that,  if  an  officer  of  the  government 
is  a  trespasser,  and  is  sued  in  his  individual  character 
for  the  trespass,  and  a  judgment  rendered  against  him, 
although  the  state  may  be  affected  by  such  judgment,  it 
is  concluded  by  the  adjudication.  There  is  no  decision  to 
which  my  attention  has  been  called,  or  so  far  as  I  am  aware, 
determining  the  effect  of  such  a  judgment  as  against  the 
state — whether  it  adjudges  or  conclusively  determines  its 
rights. 

'^If  the  state  can  be  bound  by  the  judgment  against 
Slingedand,  it  must  necessarily  have  been  substantially 
and  in  fact,  though  not  in  form,  a  party  to  the  action.  And 
yet  it  cannot  be  sued  without  its  express  assent  given  by 
law.  And  where  the  state  cannot  be  sued,  the  decisions 
are  to  the  effect  that  the  fact  of  its  having  been  sued,  and 
the  state's  attorney  having  in  fact  appeared,  does  not  change 
the  phase  of  the  question  at  all.  It  has  been  decided  in  at 
least  two  cases  by  the  supreme  court  of  the  United  States, 
that  the  appearance  by  the  United  States  attorney,  without 
authority,  does  not  give  jurisdiction  over  the  United  States. 
In  the  case  of  the  United  States  v.  McLemore,  4  How.  286, 
an  action  was  brought  in  relation  to  certain  moneys,  and 
*  the  district  attorney  of  the  United  States  answered  the 
bill,  and  the  matter  of  payments  was  referred  to  a  master, 
who  reported  a  balance  against  the  United  States  after  pay- 
ing the  judgment.  On  this  report  the  district  judge,  hold- 
ing the  circuit  court,  decreed  a  perpetual  injunction,  and 
that  the  United  States  should  pay  the  costs.  The  supreme 
court  held"  that  there  was  no  jurisdiction  of  this  case  in  the 
circuit  court,  as  the  government  is  not  liable  to  be  sued  ex- 
cept with  its  own  consent,  given  by  law.  Nor  can  a  decree 
or  judgment  be  entered  against  the  government  for  costs.* 
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''So  that  notwithstanding  the  fact  that  the  attorney  of  the 
United  States  appeared  without  making  the  objection  in  the 
court  below,  and  the  case  went  to  judgment,  the  judgment 
was  held  to  be  void  for  the  want  of  jurisdiction.  That  decis- 
ion is  affirmed  in  the  case  of  Hill  v.  The  United  States,  9 
How.  386.  In  that  case  a  bill  was  filed  on  the  equity  side 
of  the  court  by  Hill  and  the  other  complainants  against  the 
United  States,  to  enjoin  a  judgment  obtained  against  the 
complainants  by  the  United  States.  The  United  States  at- 
torney at  first  answered  fully  to  the  merits,  thus  appearing 
and  giving  the  court  all  the  jurisdiction  that  could  be  given 
by  a  voluntary  appearance.  A  motion  was  afterwards  made 
by  the  United  States  attorney  to  dissolve  the  injunction  and 
dismiss  the  bill  as  to  the  United  States,  for  want  of  jurisdic- 
tion as  to  them.  In  the  decision  of  this  case  the  supreme 
court  says: 

"  *The  question  here  propounded,  without  any  necessity 
for  recurrence  to  particular  examples,  would  seem  to  meet 
its  solution  in  the  regular  and  best-settled  principles  of 
public  law.  !No  maxim  is  thought  to  be  better  established 
or  more  universally  assented  to  than  that  which  ordains  that 
a  sovereign  cannot,  ex  delicto,  be  amenable  to  its  own  creat- 
ures or  agents  employed  under  its  own  authority  for  the 
fulfillment  merely  of  its  own  legitimate  ends.  A  departure 
from  this  maxim  can  be  sustained  only  upon  the  grounds  of 
permission  on  the  part  of  the  sovereign  or  the  government, 
expressly  declared,  and  an  attempt  to  oveniile  or  to  impair 
it  on  a  foundation  independently  of  such  permission  must 
involve  an  inconsistency  and  confusion,  both  in  theory  and 
practice,  subversive  of  regular  order  or  power.  *  *  * 
Without  dilating  upon  the  propriety  or  necessity  of  the 
principle  here  stated,  or  seeking  to  multiply  examples  of 
its  enforcement,  we  content  ourselves  with  referring  to  a 
single  and  recent  case  in  this  court,  which  appears  to  cover 
the  one  now  before  us  in  all  its  features.  We  allude  to  the 
case  of  the  United  Stales  v.  McLemore,  4  How.  286,  where  it 
is  broadly  laid  down  as  the  law,  that  a  circuit  court  cannot 
entertain  a  bill  on  the  equity  side  of  the  court,  praying  that 
the  United  States  may  be  perpetually  enjoined  from  pro- 
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ceeding  upon  a  judgment  obtained  by  them,  as  the  govern- 
ment is  not  liable  to  be  sued,  except  by  its  owu  consent 
given  by  law.' 

''  Unless  consent  is  given  by  the  law  in  a  suit  against  the 
state  or  government  the  court  under  these  decisions  has  no 
jurisdiction,  and  the  fact  that  the  state's  attorney  appears 
voluntarily  to  contest  it  does  not  give  the  court  jurisdiction 
where  it  was  before  without  jurisdiction.  The  supreme 
court  in  these  cases  declares  the  judgments  to  be  void  for 
want  of  jurisdiction,  notwithstanding  the  fact  that  the  attor- 
ney of  the  government  assumed  to  appear  for  it.  It  is  held 
by  other  authorities  that  the  officer  may  be  sued  in  his  in- 
dividual capacity.  The  case  of  Osboi-n  v.  The  UnUed  States 
Bank,  9  Wheat.  738,  affords  as  good  an  illustration  as  any 
other  upon  this  point.  There  the  treasurer  was  sued  and 
an  injunction  applied  for  restraining  the  defendant  from 
disposing  of  the  money  seized  by  him  on  behalf  of  the  state. 
Fending  the  action  there  was  a  change  in  the  treasurer. 
Counsel  were  evidently  aware  of  the  effect  of  this  change 
upon  the  case,  because  a  sup{)lemental  bill  was  filed  mak- 
ing the  successor  in  office  a  party  in  order  to  bind  him, 
thus  recognizing  the  principle  that  he  would  not  have  been 
bound  by  a  judgment  against  his  predecessor. 

'^But  in  that  case  the  money  had  not  been  mingled  with 
the  funds  of  the  state.  It  had  been  kept  separate  in  bags 
by  the  former  treasurer,  was  transmitted  by  him  in  that 
manner  to,  and  was  kept  separate  by,  his  successor.  They 
were  sued  individually,  and  it  was  held  that  the  action  could 
be  maintained.  Now,  undoubtedly,  if  a  judgment  had  been 
recovered  against  the  treasurer  he  would  have  been  person- 
ally responsible  for  that  money;  he  had  committed  a  breach 
of  the  law,  the  statute  under  which  he  acted  having  been 
declared  unconstitutional.  He  would  have  been  personally 
responsible  for  the  trespass.  But  the  court  sustained  this 
bill  for  an  injunction,  on  the  ground  that  the  money  was 
kept  separate  in  his  control,  and  could  be  identified  as  the 
specific  money  seized.  It  is  said  in  the  decision  that  it 
might  have  been  reached  by  an  action  of  detinue.  The 
identical  money  could  be  reached  in  the  hands  of  these  par- 
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ties.  If  the  money  bad  been  mingled  with  tbe  money  of 
tbe  state,  and  bad  so  lost  its  identity,  tbere  is  nothing  in 
the  decision  to  indicate  what  the  effect  of  the  judgment 
against  the  treasurer  would  have  been  upon  the  rights  of 
the  state.  At  all  events  there  is  nothing  to  indicate  that 
tbe  judgment  against  these  parties  would  have  been  a  bar 
in  an  action  by  the  state,  if  the  state  had  afterwards  sued 
the  bank  for  the  amount  of  the  tax.  Of  course,  if  the  state 
had  afterwards  sued  tbe  bank  for  the  money,  the  adjndica. 
tion  upon  the  law  would  have  been  authority  upon  the  law 
of  the  case.  But  the  facts,  I  apprehend,  would  have  been 
open  to  re-examination.  There  was  a  question  of  fact  dis- 
cussed in  the  case  as  to  whether  the  testimonv  was  sufficient 
to  show  that  the  money  went  into  the  hands  of  the  secoud 
treasurer,  and  the  court  held  that  it  was.  But  there  is  noth- 
ing to  indicate  that  the  matter  would  have  been  res  adjudi-- 
cata  in  an  action  by  the  state  against  the  bank.  In  this 
case,  if  the  state  cannot  be  sued,  as  it  cannot  be,  I  do  not 
see  how  it  is  possible  that  a  judgment  against  one  of  its 
officers  sued  in  his  individual  capacity  can  be  conclusive 
upon  the  rights  of  the  state,  even  though  the  state  happens 
to  be  interested  in  the  subject-matter  of  the  action,  and  the 
attorney-general,  in  consequence  of  that  interest,  appears 
for  the  officer,  and  assumes  to  defend  him  as  his  individual 
.attorney  or  otherwise.  The  court  still  fails  to  get  jurisdic- 
tion of  the  state.  Where  the  officer  is  sued  in  his  individ- 
ual capacity,  and  the  state  cannot  be  made  a  party,  I  do  not 
see  upon  what  principle  a  judgment  against  the  officer  can 
be  binding  upon  the  state  as  a  matter  adjudicated  between 
the  state  and  the  plaintiff.  A  matter  can  be  res  adjudiccUa 
only  between  the  parties  to  the  action  and  their  privies. 
The  case  read  by  counsel  for  plaintiff  from  16  Wall.,  giving 
a  synopsis  of  what  was  determined  in  Oabom  v.  United  States 
Bank,  it  seems  to  me  indicates  that  there  could  be  no  valid 
judgment  against  the  state.  It  is  said  by  the  court:  'In 
deciding  who  are  parties  to  the  suit,  the  court  will  not  look 
beyond  the  record.  Making  a  state  officer  a  party  does  not 
make  the  state  a  party,  although  her  laws  may  have  prompt- 
ed his  action,  and  the  state  may  stand  behind  him  as  the 
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real  party  in  interest.  A  state  can  be  made  a  party  only 
by  shaping  the  bill  expressly  with  that  view,  as  where  in- 
dividuals or  corporations  are  intended  to  be  pat  into  that 
relation  to  the  case.'    {Davis  v.  Chray,  16  Wall,  220.) 

''If  in  an  action  against  a  state  officer  in  his  individual 
capacity  for  a  trespass  committed  under  color  of  his  office^ 
the  state  cannot  be  considered  a  party  for  the  purpose  of 
defending  an  action  on  the  ground  that  the  state  cannot  be 
sued,  it  seems  absurd  to  hold  that  the  state  is,  nevertheless, 
a  party  for  the  purpose  of  having  its  rights  conclusively  de- 
termined by  the  judgment  rendered. 

''The  case  of  landlord  and  tenant  cited  does  not  seem  to 
me  to  be  in  point,  because  there  the  landlord  is  liable  to  be 
sued  without  his  consent.  If  he  appears  and  defends  the 
suit,  it  is  his  own  act.  He,  substantially  and  voluntarily, 
becomes  a  party  to  the  suit,  and  the  court  having  jurisdic- 
tion of  the  subject-matter  and  the  party,  by  his  voluntary 
assumption  of  the  defense,  is  bound  by  the  result.  The 
state  cannot  be  made  a  party  at  all,  without  its  consent,  and 
the  assumed  appearance  of  the  district  attorney  or  attorney- 
general,  without  express  authority  of  law,  does  not  consti- 
tute a  consent.  I  do  not  think  the  provision  in  the  statute 
of  Nevada,  in  regard  to  the  duties  of  the  attorney-general, 
touches  the  question.  It  might  be  the  duty  of  the  attor- 
ney-general to  appear  and  make  the  objection  that  the  state 
cannot  be  sued,  and  even  to  conduct  the  defense  for  the 
benefit  of  the  state.  But  it  is  a  general  law,  such  as  exists 
in  most  if  not  all  the  states  defining  the  duties  of  the  attorney- 
general,  to  appear  and  defend  the  interests  of  the  state  in 
those  cases  where  the  state  may  be  rightfully  sued.  And  it 
may  be  desirable  that  be  should  appear  and  defend  officers 
of  the  state,  or  even  others  where  the  interests  of  the  state 
may  be  affected,  although  the  decision  against  the  parties 
to  an  action  might  not  be  an  adjudication  conclusive  upon 
the  rights  of  the  state.  It  may  be  a  short,  easy,  and,  if 
successful,  convenient  way  of  protecting  the  state  interest, 
and,  as  such,  a  proper  course  for  him  to  pursue.  However 
this  may  be,  it  is  clear  that  this  section  of  the  statute  does 
not  in  terms,  or  by  any  reasonable  implication,  authorize 


Dist.  Nev.]  Adams  v.  Bradley.  226 


1878.]  Opinion  of  the  Court — Sawyer,  C.  J. 

private  parties  to  sue  the  state;  and  we  have  seen  from  the 
authorities  cited,  that  where  there  is  no  authority  of  law  for 
suing  the  state,  an  assumed  authority  of  an  attorney  of  the 
stiite  to  appear  does  not  confer  jurisdiction  over  the  state, 
A  fortiori^  his  assuming  to  appear  unofficially  for  the  de- 
fendants in  defense  of  actions  brought  against  private  par^ 
ties  in  their  individual  capacities  who  happen  to  be  officers 
of  the  state,  and  to  which  the  state  is  not  and  cannot  be 
made  a  party,  cannot  confer  jurisdiction  to  conclusively 
determine  the  rights  of  the  state  as  against  the  state.  If 
such  could  be  the  effect  of  the  judgment,  it  must  be  on  the 
ground  that  the  state  can  indirectly  in  substance  and  fact 
be  made  a  party,  when  the  law  forbids  her  being  made  a 
party  in  form;  and  her  rights  may  be  determined  in  a  case 
over  which  she  has  no  control,  for  the  defendants  must  have 
authority  to  control  their  own  defenses,  even  if  the  defense 
is  conducted  by  the  attorney  of  the  state. 

**  Under  the  view  I  take  of  the  case,  this  is  not  an  adjudi- 
cation binding  upon  the  state,  and  as  the  state  is  not  con- 
claded,  I  do  not  see  how  the  present  officers  can  be  in 
privity  with  the  prior  warden,  or  how  the  state  can  be  in 
privity  with  him.  They  took  nothing  from  him  and  the 
state  got  nothing  from  him.  The  rights  of  the  state  upon 
which  the  defendants  rely  depend  upon  its  own  title,  not 
derived  from  Slingerland,  the  former  warden.  In  my  judg- 
ment the  record  is  of  no  effect  and  inadmissible.  If  plaint- 
iffs have  a  title  they  ought  to  recover  their  land.  The  point 
which  they  make  is  that  the  state  is  estopped  from  showing 
that  they  have  not  any  title.  They  will  be  permitted  to  show 
their  title,  if  they  have  any.  I  will  say  to  counsel  that  my 
associate,  the  district  judge,  does  not  concur  in  the  views 
I  have  expressed.  There  is  a  division  of  opinion  between 
us.  But  as  the  law  now  stands,  the  opinion  of  the  presiding 
judge  prevails  for  the  time  being." 

The  very  elaborate  opinion  in  Lee  v.  Kaufman,  recently 
decided  by  Judge  Hughes,  cited  by  plaintiffs'  counsel  on 
the  present  trial,  only  goes  to  the  question  of  jurisdiction 
over  actions  against  officers,  and  does  not  in  my  judgment 
touch  the  question  of  the  effect  of  this  judgment.     (24  Int. 

15 
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Bev.  B.  90.)  For  the  purpose  of  this  decision,  I  assume 
that  the  conrt  had  jurisdiotion  of  the  action  against  Slinger- 
land  individually,  without  discussing  the  point  or  formally 
deciding  it. 

There  must  be  a  judgment  for  the  defendants,  with  costs, 
and  it  is  so  ordered. 


The  Steam  Tug  Favorite. 

« 

District  Court,  District  op  California. 
August  13,  1878. 

1.  CoixisiON. — Tug  held  responsible  for  damages  sustained  by  the  tow  by 
reason  of  a  collision. 

Before  Hoffman,  District  Judge. 

McAUialers  dk  Bergiriy  for  libellants. 
Milton  Andros,  for  claimants. 

Hoffman,  J.  On  the  seventh  of  August,  1876,  as  the 
steam  tug  Favorite  was  engaged  in  towing  the  schooner 
Cai'sair  from  the  old  slip  at  Oakland  wharf  to  this  city, 
the  schooner  came  into  a  collision  with  a  vessel  moored  on 
the  northerly  side  of  the  wharf  not  far  from  its  westerly 
end.  It  is  plain  from  the  proofs  that  the  accident  was 
caused  by  the  negligence  or  unskillfulness  of  the  persons  in 
charge  of  the  tug,  or-of  those  in  charge  of  the  schooner,  or 
by  the  fault  of  both.  The  service  was  performed  in  the 
middle  of  the  day  in  clear  weather,  and  under  the  ordinary 
conditions  of  wind  and  tide.  The  general  course  of  the  ves- 
sels, in  order  to  reach  their  destination,  was  parallel  or 
nearly  parallel  to  the  wharf,  but  no  obstacle  whatever  ex- 
isted to  their  laying  this  course  at  any  distance  to  the  north- 
ward of  the  wharf  necessary  to  render  a  collision  with  it  or 
with  vessels  moored  along  side  of  it,  impossible. 

The  occurrence  of  the  collision  is  therefore  proof  of  inex- 
cusable mismanagement,  and  the  fault  must,  pnma  facie^  be 
attributed  to  the  tag,  as  she  furnished  the  motion  power  for 
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both  yessels,  and  the  movements  of  the  tow  were  controlled 
by  her.  The  duty  of  the  latter  was  merely  to  keep  in  the 
wake  of  the  tug,  and  it  appears  to  be  the  understandiug  of 
persons  in  the  business  that  the  tow  is  under  the  orders  of 
the  tug,  or  as  one  of  the  witnesses  expressed  himself,  that 
the  property  is  in  charge  of  the  master  of  the  tug. 

It  appears  that  when  the  vessels  were  approaching  the 
end  of  the  wharf,  and  at  a  distance  from  it,  probably  not 
far  from  one  hundred  feet,  the  schooner  sheered  to  port, 
and  before  the  sheer  could  be  checked  or  ''broken,"  the 
collision  occurred.  On  the  part  of  the  tug  it  is  contended 
that  the  tow  was  in  fault  in  not  seasonably  putting  her 
helm  to  port,  and  thus  breaking  the  sheer.  It  is  even  sug- 
gested that  the  helm  of  the  tow  was  to  starboard.  But  this 
suggestion  or  conjecture  is  positively  repelled  by  the  mate 
and  second  mate  of  the  schooner,  the  former  of  whom  was 
stationed  on  her  forecastle,  aod  the  latter  at  the  wheel. 
They  both  testify  that  when  the  schooner  sheered,  her  helm 
was  put  promptly  to  port,  and  a  signal  was  made  to  the  tug 
to  do  the  like.  I  see  no  reason  for  discrediting  these  wit- 
nesses, and  it  is  a  familiar  rule  that  the  testimony  of  wit- 
nesses as  to  what  they  did,  or  saw  occur,  on  board  their  own 
vessel  is  entitled  to  more  weight  than  the  evidence  of  per- 
sons of  equal  credibility  as  to  what  they  saw  from  another  ' 
vessel.  Moreover,  the  claimant's  witnesses  do  not  pretend 
to  have  observed  the  position  of  the  schooner's  helm. 
They  merely  suppose  or  "conclude"  it  must  have  been  to 
starboard,  for  the  reason  that  otherwise  the  accident  would 
not  have  occurred.  The  master  of  the  tug  admits  that  the 
hawser  by  which  he  was  towing  was  from  fifty  to  sixty 
fathoms  in  length.  He  also  states  that  at  the  time  of  the 
collision  the  tug  was  about  one  hundred  and  fifty  feet  from 
the  English  vessel  against  which  the  schooner  struck. 
Captain  Siner,  a  witness  for  the  claimants,  and  a  guest  on 
board  the  tug,  states  that  at  the  time  the  order  to  port  the 
helm  of  the  tug  was  given,  and  which  was  but  a  few 
moments  before  the  colltsion,  the  tug  was  about  one  hun- 
dred feet  from  the  inner  vessel  at  the  wharf.  When  the 
tug  ported  her  helm,  her  captain  gave  the  same  order  to 
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the  tow,  but  Captain  Siner  states  that  *'It  "would  not  have 
made  any  difference  if  the  schooner  had  put  her  helm  hard 
a  port  when  the  captain  sung  out." 

Captain  Boss,  the  master  of  the  tug,  is  very  emphatic  in  his 
description  of  the  steering  of  the  schooner.  He  states  that 
she  sheered  first  to  starboard  and  then  to  port,  sometimes 
at  an  angle  of  thirty  degrees  to  forty-five  degrees.  That  she 
'' steered  widely,"  and  was  ''sheering  to  starboard  and  port 
all  the  way  down."  He  considered  it  "rough  steering,"  and 
that  he  noticed  it  "  shortly  after  he  started."  He  was  at 
first  inclined  to  attribute  this  to  the  schooner's  taking  bottom, 
when  on  sounding  the  next  day  he  found  sixteen  feet  of 
water,  he  "concluded"  that  the  schooner's  helm  must  have 
been  to  starboard  instead  of  port.  We  have  seen  that  this 
conclusion  is  disproved  by  the  evidence  of  the  schooner's 
ofiBcers. 

The  foregoing  summary  of  the  facts  of  the  case  indicates 
unmistakably  the  solution  of  the  question  to"  be  decided. 
The  tug  with  a  tow  line  fifty  to  sixty  fathoms  in  length  pur- 
sues a  course  not  more,  and  probably  considerably  less,  than 
half  a  hawsers  length  from  the  line  of  the  wharf.  This  she 
does  without  the  slightest  necessity  and  with  ample  sea 
room  to  the  northward  to  permit  her  to  insure  beyond  per- 
adventure  the  safety  of  the  vessel  in  her  charge.  She  per- 
sists in  this  course  notwithstanding  that  she  is  opposed, 
that  the  tow  is  steering  widely  and  sheering  from  side  to 
side.  She  even  omits  to  order  the  tow  to  port  her  helm  un- 
til so  late,  that  as  Captain  Siner  says,  obedience  to  the  order 
"would  have  made  no  difference"  in  the  results.  The  ex- 
perts who  have  been  examined  differ  somewhat  as  to  proper 
length  of  hawser  to  be  used  in  such  a  service  as  the  one  in 
question.  But  they  veiy  generally  concur  in  the  obvious 
and  rational  conclusion  that  if,  under  similar  circumstances, 
they  should  find  that  the  tow  was  steering  badly  they  would 
haul  off  from  the  wharf  to  at  least  the  length  of  the  tow  line, 
so  as  to  render  a  collision  with  it  impossible.  In  not  hav- 
ing done  so  I  consider  the  tug  was  clearly  in  fault. 
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Frederick  Adams  v.  Cecelia  Lewis,  Substituted 
FOR  L.  H.  Lewis  and  Jacob  Strauss. 

GiBCUiT  Court,  District  of  Obsoon. 
August  28,  1878. 

1.  Probate  Courts,  Jurisdiction  of. — In  ascertaining   the   jurisdiction 

"pertaining  to  probate  courts,"  under  section  12,  of  article  6,  of  the 
constitution  of  Oregon,  it  is  proper  and  necessary  to  consider  what 
matters  pertained  to  such  jurisdiction  under  the  laws  of  the  territory  at 
and  before  the  adoption  of  the  constitution,  and  it  appearing  that  by 
Buch  laws  the  probate  courts  of  the  territory  had  power  to  authorize 
and  require  an  administrator  to  specifically  perform  a  contract  of  his 
intestate  for  the  sale  and  conveyance  of  real  estate,  such  a  matter  is 
presumed  to  be  within  the  jurisdiction  of  the  county  court  sitting  as  a 
court  of  probate  under  the  constitution. 

2.  Same. — ^The  power  of  the  legislature  over  the  succession  and  conveyance 

of  lands  being  unlimited,  it  may  provide  that  a  court  of  probate  shall 
have  jurisdiction  to  require  an  administrator  to  convey  land  in  pursu- 
ance of  the  contract  of  his  intestate. 

Before  Mr.  Justice  Field  and  Deady,  District  Judge. 

This  was  a  motion  for  a  new  trial  in  an  action  to  recover 
the  possesRion  of  the  south  half  of  lot  1,  in  block  16,  in  the 
city  of  Portland.  The  trial  was  had  before  the  district 
judge  and  a  jury,  and  resulted  in  a  verdict  for  the  defend- 
ant. The  defendant  claimed  under  a  deed  made  by  the 
administrator  of  D.  H.  Lownsdale,  the  donee  of  the  United 
States,  and  the  immediate  ancestor  of  the  plaintiff's 
grantors,  executed  in  pursuance  of  an  order  of  the  county 
court  of  Multnomah  county,  sitting  as  a  court  of  probate, 
in  February,  1863.  Upon  the  trial,  the  record  of  the  county 
court  and  the  administrator's  deed  being  offered  in  evi- 
dence by  the  defendant,  was  objected  to  by  the  plaintiff  on 
the  ground  that  the  court  had  no  jurisdiction  of  the  sub- 
ject-matter, because  chapter  7  of  the  act  of  December  14, 
1853,  respecting  executors,  etc.,  under  which  the  order 
and  deed  purports  to  have  been  made,,  was  invalid  from  the 
beginning  as  being  unauthorized  by  section  9  of  the  organic 
act  of  August  14,  1848  (9  Stat.  326),  or  had  become  in- 
operative by  the  adoption  of  the  constitution.     The  district 


280  Adams  v.  Lewis.  [Cir.  Ct. 

Statement  of  Facts.  [Angnst, 

judge  oyerriiled  the  objection,  and  admitted  the  eyidence, 
saying:  ''The  determination  of  this  question  hinges,  I  sup- 
pose, upon  the  construction  to  be  given  to  section  12,  of 
article  7,  of  the  constitution  of  the  state  of  Oregon,  which 
reads  as  follows:  'The  county  court  shall  hare  the  jurisdic- 
tion pertaining  to  probate  courts  and  boards  of  county  com- 
missioners, and  such  other  powers  and  duties,  and  such 
civil  jurisdiction,  not  exceeding  the  amount  of  value  of  five 
hundred  dollars,  and  such  criminal  jurisdiction,  not  ex- 
tending to  death  or  imprisonment  in  the  penitentiary,  as 
may  be  prescribed  by  law.'  In  my  judgment,  the  construc- 
tion of  this  section,  suggested  by  counsel  for  plaintiff,  is 
correct;  that  is  to  say,  the  words,  *as  may  be  provided  by 
law,'  do  not  relate  to  the  grant  of  jurisdiction  pertaining  to 
probate  courts  and  boards  of  county  commissioners;  that 
these  are  granted  absolutely,  and  that  in  addition  thereto, 
^such  other  powers  and  duties,'"  such  civil  jurisdiction  not 
being  defined,  except  that  the  value  shall  not  be  over  five 
hundred  dollars,  and  such  criminal  jurisdiction  not  being 
defined,  except  that  it  shall  not  extend  to  death  or  impris- 
onment in  the  penitentiary,  as  may  be  prescribed  by  law; 
but  the  two  subjects,  jurisdiction  pertaining  to  probate 
courts  and  boards  of  county  commissioners,  are  granted 
absolutely.  Of  course,  that  does  not  take  away  the  power 
of  the  legislature  over  the  subject  of  probate  proceedings, 
and  proceedings  before  boards  of  county  commissioner, 
but  it  does  not  limit  its  power  probably  in  this  respect,  so 
that  it  cannot  transfer  this  jurisdiction  or  diminish  it,  can 
not  take  it  away,  but  it  certainly  has  power  to  regulate  the 
exercise  of  it. 

Th^  legislative  power  extends  to  all  rightful  subjects  of 
legislation.  The  legislature,  then,  may  regulate  the  exer- 
cise of  this  jurisdiction  pertaining  to  probate  courts  and 
boards  of  countv  commissioners,  in  county  courts,  and  it 
may  be  that  in  "the  regulation  of  it  may  suppress,  so  to 
speak,  or  leave  in  abeyance,  for  the  time  being,  the  exer- 
cise of  some  power  which  probate  courts  may  have  exer- 
cised heretofore. 

Then  the  question  returns,  what  is  ''the  jurisdiction  per- 
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taining  to  probate  coarts?"  By  section  7  of  article  18  of 
the  constitntion  it  is  provided  that  all  laws  in  force  in  the 
territory  of  Oregon  when  this  constitution  takes  effect,  and 
consistent  therewith,  shall  continue  in  force  until  altered  or 
repealed.  So  that  the  statute  of  December  14,  1853,  as  it 
was  passed  before  this  constitution  was  adopted,  was  one 
of  the  laws  of  the  territory  of  Oregon,  continued  in  force 
by  it,  if  not  inconsistent  therewith.  If  it  is  inconsistent  with 
this  constitution,  why  of  coarse  the  constitution  displaces 
it,  and  it  is  no  longer  a  law,  whatever  it  may  have  been  be- 
fore. It  may  be  admitted,  then  that  the  question  of  what 
is  the  jurisdiction  pertaining  to  probate  courts  includes  this 
question  as  well  as  the  other,  because  if  the  jurisdiction 
provided  for  in  chapter  7  of  the  act  of  December  14,  1853, 
is  part  of  the  jurisdiction  pertaining  to  probate  courts,  then 
the  constitution  is  not  inconsistent  with  that  law,  but  con- 
sistent with  it. 

As  counsel  for  plaintiff  has  well  said,  it  is  a  pretty  diffi- 
cult question  definitely  to  decide,  what  is  a  matter  properly 
pertaining  to  probate  jurisdiction  in  the  United  States.  It 
must  be  answered,  I  think,  in  each  state  separately  and 
somewhat  historically.  There  is  a  kind  of  tradition  that 
runs  along  with  the  various  changes  of  government  by  means 
of  which  the  phrases  and  terms  of  the  constitutions  and 
laws  of  one  era  are  interpreted  and  explained  according  to 
the  sense  in  which  they  have  been  used  in  another,  or  prior 
one.  The  rule  is  that  unless  the  contrary  appears,  such 
phrases  and  terms  are  supposed  to  be  used  in  the  latter 
time  in  that  sense  in  which  they  were  used  aforetime. 

That  is  what  I  understand  to  be  the  historical  mode  of 
determining  what  the  phrase  probate  jurisdiction,  as  used 
in  the  constitution,  includes*  We  must  ascertain  the  sense 
in  which  it  was  used  in  this  state  at  the  time  of  the  forma- 
tion and  adoption  of  the  constitution,  and  to  do  this  it  is 
only  necessary  to  inquire  what  jurisdiction  did  probate 
courts  have,  at  that  time,  in  this  state,  as  a  matter  of  fact. 

At  common  law,  of  course,  there  was  no  such  probate 
jurisdiction.  The  power  to  grant  letters  testamentary  where 
the  deceased  left  a  will,  and  to  grant  letters  of  administra- 
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tion  where  he  died  intestate,  was  vested  in  the  ordinary,  the 
bishop  of  the  diocese.  If  the  bishop  did  not  exercise  ii 
in  person  it  was  done  by  the  surrogate,  a  substitute,  who 
stood  in  his  place.  But  this  jurisdiction  only  pertained  to 
the  granting  of  letters  of  administration,  or  testamentary. 
Originally,  I  believe,  the  personality  was  given  by  the  king 
tiLB  parens  pnirice  to  the  ordinary,  in  trust,  and  was  applied  in 
saying  masses  for  the  benefit  of  the  soul  of  the  deceased,  or 
to  some  other  pious  or  charitable  use. 

At  common  law  the  real  estate  was  not  affected  in  any  way 
by  the  proceedings  in  the  ecclesiastical  courts.  The  proof 
of  wills  and  granting  of  letters  testamentaiy,  or  of  adminis- 
tration, did  not  affect  the  land  in  any  way,  and  taking  that 
standard  of  what  may  be  called  probate  jurisdiction;  of 
course  this  is  not  a  probate  matter  or  anything  like  it.  But 
the  law  has  changed  a  great  deal  since  that  time,  in  regard 
to  this  matter,  particularly  in  the  United  States. 

I  think  this  word  probate,  "judge  of  probates"  and  "pro- 
bate matters,"  comes  to  us  from  Massachusetts — comes 
from  New  England — ^that  is  my  impression  about  it.  And  I 
think,  there,  from  the  beginning,  very  much  larger  power 
was  given  to  the  persons  exercising  that  jurisdiction,  than 
belonged  to  the  ordinary,  and  particularly  in  the  matter  of 
dealing  with  the  land  of  the  deceased. 

It  is  very  evident,  according  to  the  case  read  from  108 
Mass.  652,  that  there  was  a  statute  there  providing  for 
specific  performance  of  contracts  for  the  conveyance  of  land, 
by  order  of  the  judge  of  probate.  I  cannot  say  what  the 
form  or  manner  of  proceeding  was,  but  that  was  the  end  to 
be  attained. 

Chapter  7  of  the  act  of  December  14,  1853,  Code  of  1855, 
p.  338,  is  taken  from  the  act  upon  the  same  subject,  passed 
September  29, 1853,  Code  of  1851,  p.  133,  with  the  omission 
of  some  very  wholesome  provisions  concerning  notice  to  the 
administrator,  and  the  rigbts  of  infants,  absentees,  etc. 
[The  court  then  read  the  provisions  of  the  act  of  1849,  relat- 
ing to  the  authority  of  the  probate  court  to  order  a  specific 
performance  by  the  administrator  of  a  written  contract  by 


Dist  Or.]  Adams  v.  Lewis.  233 

1878.]  Statement  of  Facts. 

the  deceased  to  convej  land,  and  compared  them  with  those 
of  1853.] 

Section  6  of  the  act  of  September  3,  1849,  "An  act  to 
establish  a  probate  court,  and  define  its  powers  and  duties/* 
Code  of  1861,  p.  211,  is  the  prototype  of  section  6  of  the 
same  title,  passed  December  15,  1853,  Code  of  1856,  p. 
312,  relating  to  the  jurisdiction  of  the  probate  judge. 

The  statutes  of  1819  are  the  earliest  legislation  upon  the 
subject  of  judges  or  courts  of  probate,  and  their  jurisdic^ 
tion  and  powers  in  this  state.  The  origin  of  the  probate 
jurisdiction,  so  far  as  Oregon  is  concerned,  is  found  in 
these  statutes  of  1849  and  1853,  the  latter  of  which  are  sub- 
stantial copies  of  the  former.       / 

At  the  formation  and  adoption  of  the  constitution,  what 
then  was  understood  from  the  prior  and  existing  legislation 
of  the  country  to  be  the  "jurisdiction  pertaining  to  pro- 
bate courts."  Did  it  include  the  power  to  order  specific 
performance  of  a  contract  relating  to  land  by  the  adminis^ 
tratoT?  Certainly  it  did.  There  does  not  seem  to  have 
been  any  doubt  or  dispute  about  it.  This  power  was  always 
included  in  the  powers  of  the  judges  of  probate. 

But  it  is  said  by  counsel  for  plaintiff  that  this  power 
could  not  have  been  conferred  upon  the  probate  court  by 
the  territorial  legislature,  because  it  was  not  a  power  per- 
taining to  probate  courts,  and  that  therefore  the  statute 
never  was  valid. 

Section  9  of  the  organic  act  of  August  14,  1878  (9  Stat. 
326),  vested  the  judicial  power  of  the  territory  in  supreme, 
district,  and  "probate  courts,"  with  jurisdiction  as  limited 
by  law.  Now,  if  the  power  to  order  an  administrator  to 
convey  land  in  pursuance  of  the  contract  of  his  intestate, 
could  not  be  conferred  upon  the  probate  court  of  the  ter- 
ritory, because  a  matter  not  pertaining  to  a  probate  court, 
then  the  suggestion  has  force.  But  that  only  brings  the 
inquiry  around  to  where  it  was  before,  what  are  probate 
powers  or  matters? 

Originally  a  debt  due  from  the  deceased  could  not  be 
paid  out  of  his  land,  because  the  administrator  or  exec- 
utor had  no  power  over  the  realty.    If  it  was  a  simple  con- 


234  Adams  v.  Lewis.  [Cir.  Ct. 

Statement  of  Facts.  [  Aagasi, 

tract  debt,  and  the  personal  property  was  not  sufficient  to 
pay  it,  it  was  lost;  but  if  it  was  evidenced  by  a  writing  ob- 
ligatory, an  instrument  under  seal,  then  the  doctrine  came 
to  be  that  it  followed  the  land  so  far  that  you  could  sue  the 
heir  or  devisee,  aud  enforce  payment  to  the  value  of  the 
land  received  from  the  devisor  or  ancestor.  Afterwards, 
in  this  country,  the  matter  of  making  such  payments,  and 
subjecting  the  land  to  the  debts  of  the  deceased,  came  to 
be  a  recognized  head  of  probate  jurisdiction.  That  fact 
seems  to  be  admitted  by  the  plaintiff's  counsel,  that  the 
probate  court  has  authority  to  order  the  sale  of  lands  to 
pay  the  debts  of  the  deceased.  But  at  one  time  that  was 
not  so.  Now,  is  there  any  real  distinction  in  principle  be- 
tween  that  and  ordering  the  administrator  to  specifically 
perform  any  contract  in  relation  to  land  ? 

A  man  dies  under  obligation  to  pay  a  debt  to  A.  B.,  and 
has  no  personal  property  out  of  which  the  debt  may  be 
satisfied,  and  the  law  provides  that  the  probate  court  may 
order  the  administrator  to  sell  the  lands  of  the  deceased, 
and  pay  the  debt  with  the  proceeds,  and  thus  take  away  the 
title  of  the  heir.  But  suppose  the  deceased  was  under  a 
valid  contract  to  convey  the  same  land  to  A.  B.  If  the  con- 
tract is  not  performed,  the  estate  is  liable  for  the  loss 
which  A.  B.  may  sustain  by  reason  of  the  non-performance. 
To  prevent  circuity  of  action,  and  settle  the  matter  directly 
and  simply,  the  court  is  authorized  to  direct  a  specific  per- 
formance of  the  contract  by  the.  administrator.  The  deed 
made  by  the  administrator  conveys  the  title,  which  would 
otherwise  have  been  conveyed  by  him  to  satisfy  the  debt, 
in  damages  for  non-performance. 

It  seems  to  me  there  is  no  difference  in  principle  between 
these  two  proceedings.  It  may  be  said  that  vesting  juris- 
diction of  this  kind  in  unlearned  county  courts,  to  be  exer* 
cised  without  process  or  notice  to  the  parties  interested, 
except  the  publication  of  a  notice  in  a  newspaper,  may 
prove  a  convenient  method  of  robbing  infant  heirs  of  their 
lands.  So  I  am  inclined  to  think,  and  for  tbat  reason,  in 
preparing  the  code  of  1862,  I  intentionally  omitted  to  pro* 
vide  for  the  specific  performance  of  contracts  relating  to 
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land  in  the  county  courts,  but  left  the  power  to  be  exer- 
cised by  the  circuit  court,  where  it  properly  belongs,  as  a 
recognized  head  of  equity  jurisdiction.  But  it  is  difficult 
to  see  on  what  ground  you  can  limit  the  power  of  the  leg- 
islature in  this  respect.  Its  power  over  the  succession  and 
conveyance  of  land  is  unlimited.  Suppose  it  should  pro- 
vide that  the  administrator  should  perform  the  contracts  of 
the  intestate,  in  relation  to  lands,  without  the  interference 
of  any  court,  would  not  a  conveyance  in  such  a  case,  by 
the  administrator,  at  least  in  pursuance  of  a  valid  contract, 
pass  the  title  as  against  the  heir?  I  can  conceive  of  no 
reason  why  it  would  not.  Then,  if  the  law  should  provide 
that  the  administrator  should  only  act  upon  the  order  of 
the  county  or  any  other  court,  it  is  difficult  to  see  how  the 
conveyance  would  be  impaired  by  this  additional  precau- 
tion in  favor  of  the  heir.  It  is  only  by  virtue  of  the  law 
that  the  real  property  of  a  deceased  person  descends  to  CjBr- 
tain  persons  called  his  heirs.  I  suppose  the  legislature 
might  provide  that  the  property  should  vest  in  an  adminis- 
trator absolutely;  that  it  should  belong  to  him  with  the 
same  power  of  use  and  alienation  as  the  deceased  had  until 
the  liabilities  and  obligations  of  the  deceased  were  satisfied 
and  complied  with. 

In  my  judgment,  then,  the  making  of  the  order  at  the  term 
of  the  county  court  of  March,  1863,  in  pursuance  of  which 
the  deed  from  Lownsdale,  administrator,  to  Simon,  was  exe- 

« 

cnted,  was  made  by  the  county  court  of  Multnomah  county 
in  the  exercise  of  ^' the  jurisdiction  pertaining  to  probate 
courts"  as  that  phrase  was  used  and  understood  in  this  state 
when  the  constitution  was  framed  and  adopted.  This  being 
so,  the  provisions  of  the  act  of  1853,  under  which  these  pro- 
ceedings took  place]  in  1863,  were  then  in  force,  because 
being  consistent  with  the  constitution  they  were  adopted 
and  continued  in  force  by  it  until  repealed  by  the  code  of 
1862,  which  did  not  go  into  operation  until  June  1,  1863. 
Even  if  the  territorial  legislature  had  not  the  power,  strictly 
speaking,  to  confer  this  authority  on  the  probate  court  un- 
der the  organic  act,  still,  the  act  having  been  passed  by  the 
territorial  legislature  and  treated  and  considered  as  a  valid 
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law  until  the  fonnation  of  the  constitution,  I  am  of  the 
opinion  that  it  was  adopted  by  that  instrument  and  became 
a  law  of  the  state  from  the  time  the  constitution  went  into 
operation* 

The  fact  that  the  grantors  of  the  plaintiff,  the  then  infant 
heirs  of  D.  H.  Lownsdale,  had  only  constructive  notice  of 
the  proceeding  under  which  Simon,  the  grantor  of  the  de- 
fendant, obtained  his  deed,  may  be  a  good  reason  why  the 
order  should  be  open  to  attack,  collaterally,  for  fraud  or 
mistake.  But  at  all  events  the  order  and  deed  are,  ptima 
facie,  valid,  and  further  than  that  it  is  not  necessary  to  de- 
cide." 

«There  was  evidence  given  by  the  defendant  to  show  that 
she,  and  those  under  whom  she  claimed,  had  been  in  the 
open  and  adverse  possession  of  the  premises  since  1848. 

The  court  instructed  the  jury  that  the  defendant  was  the 
owner  of  the  premises  by  virtue  of  the  conveyance  from 
Lownsdale's  administrator  and  the  subsequent  mesne  con- 
veyances, but  that  the  possession  of  D.  Simon  under  whom 
the  defendant  claimed  was  not  adverse  to  the  title  of  Lowns- 
dale,  as  was  shown  by  his  application  under  oath  for  a  con- 
veyance of  that  title  at  the  Febraary  term,  1863,  of  the  county 
court,  citing  Adams  v.  Burke,  3  Saw.  415;  and  that  there- 
fore their  general  verdict  must  be  for  the  defendant,  with  a 
special  finding  that  the  defendant  had^not  by  herself  nor 
those  under  whom  she  claims  been  in  the  continuous  posses- 
sion of  the  premises  adversely  to  the  plaintiff  and* those 
under  whom  he  claims  for  more  than  twenty  years  before 
the  commencement  of  this  action.     Verdict  accordingly. 

Benton  Killin  and  H.  T.  Thompson,  for  the  plaintiff. 
William  H.  Effinger  and  W.  F.  Trimble,  for  the  defendant. 

By  the  Court,  Mr.  Justice  Field.  The  ruling  of  the  dis- 
trict judge,  both  upon  the  admission  of  the  evidence  and  in 
the  instruction  given  to  the  jury  was  correct,  and  for  the 
reasons  given  by  him. 

The  motion  for  a  new  trial  is  denied. 


Dist.  Or.]  Gageb  v.  Henry.  237 


1878.  J  Points  decided. 
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CiBCurr  Court,  District  op  Oregon. 
August  30,  1878. 

1.  Petition  to  Sell  Lands  of  Ward. — A  petition  by  a  guardian  to  sell 

the  lands  of  his  ward,  is  not  a  proceeding  between  the  guardian  or  ward 
and  the  next  of  kin  and  others  to  whom  the  statute  directs  that  notice 
thereof  shall  be  given  and  adverse  to  the  latter,  bat  a  proceeding  in  the 
nature  of  one  in  rem  conducted  by  the  ward  through  his  guardian,  in  the 
interest  of  and  for  the  benefit  of  the  ward. 

2.  Jurisdiction  to  Sell  Land  of  Ward. — Under  the  act  relating  to  the 

sales  of  lands  of  minors  (Or.  Laws,  p.  738),  a  county  court  acquires  juris- 
diction of  a  proceeding  by  a  guardian  to  sell  the  lands  of  his  ward  upon 
the  filing  of  a  proper  petition  therefor;  and  such  court,  when  acting  as 
a  court  of  probate,  being  a  court  of  general  jurisdiction,  its  judgment  or 
action  upon  such  petition  cannot  be  questioned  collaterally  for  errors  oc* 
curring  in  the  proceedings  thereon,  after  the  filing  thereof,  except  as 
provided  by  statute. 

3.  Same. — Section  20  of  the  act  aforesaid,  having  provided  that  in  an  action 

relating  to  lands  sold  by  a  guardian  where  the  ward  contests  the  validity 
of  the  sale,  the  same  shall  not  be  avoided  for  irregularity  in  the  proceed- 
ings, provided  certain  particulars  appear  therefrom,  the  presumption  in 
favor  of  the  jurisdiction  of  the  county  court  and  the  lawfulness  of  its  ex- 
ercise is  thereby  qualified  and  restrained  accordingly,  so  that  if  any  of 
such  particulars,  e.  g,,  that  the  guardian  gave  notice  of  the  time  and 
place  of  the  sale  of  the  premises  and  sold  them  accordingly,  do  not  ap- 
pear from  the  record,  the  sale  is  invalid  and  void. 

4.  Knowledge  of  the  Court. — ^The  court  takes  notice  of  the  existence  of 

the  political  subdivision  of  Oregon  called  Yamhill  county,  and  that  La- 
fayette is  the  county  seat  thereof,  and  therefore  a  notice  to  sell  lands, 
upon  the  order  of  the  Yamhill  county  court,  at  the  court-house  in  Lafay- 
ette is  notice  of  a  place  of  sale  in  Yamhill  county. 

5.  Adjourned  Sale. — Where  a  guardian  gave  due  notice  of  time  and  place  of 

the  sale  of  his  ward's  lands,  and  upon  the  day  of  such  sale  for  good  cause 
adjourned  the  same  for  four  weeks  and  then  made  a  sale  which  was  duly 
confirmed  by  the  court,  such  sale  was  in  effect  made  upon  the  original 
notice;  and  this  although  the  statute  (Or.  Civ.  Code,  sec.  290)  forbid  the 
adjournment  of  the  sale  for  more  than  one  week  at  a  time. 

6.  Judicial  Sale. — A  guardian's  sale  authorized  by  the  county  court  is« 

''judicial  sale" — ^that  is,  one  made  in  effect  by  the  court  after  getting  a 
bid  by  means  of  a  public  auction  conducted  by  the  guardian  under  its 
direction,  and  such  a  sale  cannot  be  questioned  collaterally  for  an  error 
in  the  adjournment  thereof. 

Before  Mr.  Justice  Field  and  Deaby,  District  Judge. 


238  Gageb  v.  Hsnbt.  [Cir.  Cfc. 

« 

opinion  of  the  Court — Deady,  J.  [Angtwt, 

AonoN  to  recover  possession  of  real  property. 

Charles  B,  UptoUy  for  the  plaintiff. 

E.  C,  Bronnaugh  and  Joseph  M,  Dolph,  for  the  defendant. 

By  the  Court,  Deabt,  J.  This  action  is  brought  to 
recover  the  possession  of  the  undivided  half  of  fifty-one 
and  eighty-two  one  hundredths  acres  of  land  situate  in 
the  north-western  corner  of  the  donation  of  Joel  Perkins 
and  Laura  Ann  his  wife,  in  Yamhill  county.  It  was  tried 
by  the  court  without  the  intervention  of  a  jury.  There 
is  no  conflict  in  the  evidence  and  the  material  facts  are  as 
follows:  That  in  1847  Joel  Perkins  occupied  the  premises, 
and  prior  to  1851  became  a  married  man  and  a  settler  there- 
on under  section  4  of  the  donation  act  of  September  27, 
1850  (9  Stat.  497),  and  prior  to  1855  complied  with  the  pro- 
visions of  said  act  so  as  to  entitle  himself  and  wife  to  the 
grant  thereof  and  died  in  1856,  intestate,  and  before  the 
patent  issued,  leaving  a  widow,  now  living,  and  three  chil- 
dren, two  of  whom,  Harriet  Jane  and  Joan«Minnette,  died 
in  infancy  and  prior  to  April  14,  1877,  and  the  commence- 
ment of  this  action;  that  Dan  Hawn  Perkins,  the  remaining 
one  of  said  children,  was  bom  in  1854,  and  on  April  14, 
1877,  did  convey  all  his  interest  in  the  premises  to  the 
plaintiff. 

This  is  the  plaintiff's  case;  and  upon  this  state  of  facts 
he  is,  as  the  successor  in  interest  of  said  Dan  Hawn,  the 
owner  of  the  undivided  one  half  of  the  premises  and  en- 
titled to  the  possession  thereof.  The  settlement  being  made 
under  section  4  of  the  donation  act,  and  the  settler  having 
died  intestate  before  the  patent  issued,  the  case  falls  within 
that  provision  of  said  section  4,  which  provides:  ''In  all 
cases  where  such  married  persons  have  complied  with  the 
provisions  of  this  act  so  as  to  entitle  them  to  the  grant,  as 
above  provided  *  *  *  and  either  shall  have  died  be- 
fore patent  issues,  the  survivor  and  children  or  heirs  of  the 
deceased,  shall  be  entitled  to  the  share  or  interest  of  the 
deceased  in  equal  proportions."  (9  Stat.  497.)  Under  this 
act  upon  the  death  of  Perkins,  his  share  of  the  donation  was 
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granted  over  to  his  widow  and  three  children  in  equal  parts, 
and  upon  the  death  of  Harriet  Jane  and  Joan  Minnette, 
without  issue,  their  interests,  under  sub.  3  of  section  1  of 
the  ^'act  to  regulate  the  descent  of  real  property,"  etc. 
(Or.  Laws,  547),  descended  to  the  surviving  child,  Dan  Hawn, 
and  the  mother  in  equal  parts,  whereby  they  two  became 
the  equal  owners  of  the  premises. 

But  from  the  evidence  introduced  by  the  defendant  it 
appears  that  on  September  7,  1865,  one  Hank  W.  Allen, 
was,  by  the  county  court  of  Yamhill  county,  duly  appointed 
guardian  of  the  three  minor  children  aforesaid,  and  then 
and  there  duly  qualified  as  such;  that  on  December  4, 
1865,  said  guardian  filed  a  petition,  duly  verified,  in  said 
county  court,  setting  forth  therein  that  his  wards'  estate 
consisted  wholly  of  real  property  worth  about  eight  thousand 
dollars,  and  that  it  was  incumbered  with  a  debt  of  eight 
hundred  dollars,  which  the  income  of  the  property  was  in- 
sufEicient  to  pay  after  supporting  said  wards,  and  praying 
for  a  license  to  sell  enough  of  said  real  property  to  pay  said 
indebtedness;  that  upon  the  filing  of  said  petition  said 
county  court  made  an  order  fixing  the  hearing  of  the  same 
on  January  5,  1866^  and  directing  notice  thereof  to  be  given 
to  the  next  of  kin,  and  others  interested,  and  that  said  no- 
tice be  published  in  the  Oregon  Statesman  for  four  successive 
weeks,  that  said  notice  was  duly  published  in  said  paper 
''for  three  consecutive  weeks,  to  wit,  from  the  week  com* 
mencing  December  18,  1865,  to  the  week  ending  January 
1,  1866;"  that  on  January  5,  1866,  said  county  court  made 
an  order  licensing  said  guardian  to  sell  in  the  manner  pro- 
vided by  law  certain  portions  of  the  real  estate  of  said  wards 
not  exceeding  one  thousand  dollars  in  value,  to  pay  the 
debts  aforesaid,  including  a  portion  in  the  north-west  cor- 
ner of  said  donation  not  to  exceed  one  hundred  and  forty 
acres,  which  portion  includes  the  premises  in  controversy, 
and  which  order  recites  that  the  notice  aforesaid  to  the 
next  of  kin  and  others  interested  had  been  duly  published 
in  the  Oregon  Statesman  ''for  three  successive  weeks,  ending 
January  1,  1866,"  and  that  no  one  objected  or  appeared  to 
show  cause  why  said  license  should  not  be  granted;  that 
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said  guardian  published  due  notice  that  said  property  would 
be  sold  ''at  public  auction"  on  February  6,  1866,  between 
the  hours  of  9  A.  M.  and  4  P.  M.,  at  the  court-house  4oor 
in  Lafayette,  in  the  Oregon  Statesman  aforesaid,  a  paper  of 
general  circulation  in  Yamhill  county,  for  four  consecutive 
weeks,  to  wit,  from  the  week  commencing  January  8,  1866, 
to  the  week  ending  February  5,  1866,  and  before  fixing  the 
time  and  place  of  such  sale,  gave  the  bond  and  took  the 
oath  required  by  law  from  guardians  licensed  to  sell  the 
real  property  of  their  wards;  that  afterwards,  on  April  4, 
1866,  said  guardian  reported  to  said  county  court  that  on 
February  4,  1866,  after  giving  legal  notice  of  such  sale  by 
posting  writtennotices  thereof  in  four  public  places  in  Yam- 
hill county,  Oregon,  four  weeks  prior  thereto,  and  by  pub- 
lishing a  similar  notice  in  the  Oregon  Statesman  of  the  time 
and  place  of  sale  as  aforesaid,  he  offered  the  premises  for 
sale  at  the  court-house  aforesaid,  and  there  being  no  bids 
therefor  did,  by  proclamation,  then  and  there  publicly  post* 
pone  said  sale  until  March  6,  1866,  between  the  hours  afore- 
said, and  that  on  the  day  last  aforesaid,  at  the  court-house 
aforesaid,  he  again  offered  the  interests  of  his  wards  in  the 
premises,  the  same  being  the  undivided  three  fourths  thereof, 
for  sale  at  public  auction,  and  then  and  there  sold  the  same 
to  the  defendant  for  four  dollars  and  seventy-iive  cents  per 
acre,  that  being  the  highest  and  best  bid  therefor,  and 
prayed  that  said  sale  be  confirmed,  whereupon  said  court 
made  an  order  continuing  said  matter  until  its  next  regular 
term;  that  afterwards,  on  May  10,  1866,  said  county  court 
on  consideration  of  said  report  found  that  said  guardian  had 
given  due  and  legal  notice  of  the  time  and  place  of  the  sale 
of  said  premises  ''by  publication  and  written  posted  no- 
tices as  required  by  law,"  and  sold  them  at  public  auction 
accordingly,  at  the  court-house  aforesaid  in  the  county  afore- 
said to  the  defendant,  he  being  the  highest  and  best  bidder 
for  the  sum  of  four  dollars  and  seventy-five  cents  per  acre, 
that  being  the  fair  vcilue  of  the  sam^,  and  thereupon  ordered 
that  said  sale  be  confirmed,  and  that  said  guardian  upon 
the  payment  of  the  sum  bid  in  gold  coin,  convey  to  the  de- 
fendant all  the  interest  of  his  said  wards  in  the  premises,  by 
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metes  and  bounds,  as  therein  described,  which  was  dnlj 
done  npon  the  day  last  aforesaid. 

Upon  these  facts  the  defendant  claims  to  have  acquired 
the  interests  of  the  children  of  Joel  Perkins,  deceased,  be- 
fore the  death  of  Harriet  Jane  and  Joan  Minnette,  aforesaid, 
in  the  premises,  and  to  be  the  owner  of  the  same.  On  the 
contrary,  the  plaintiff  insists  that  the  proceedings  in  the 
guardian's  sale  are  invalid,  and  therefore  nothingpassed  by 
bis  deed  to  the  defendant. 

The  objections  made  to  the  proceedings  are:  1.  The  order 
setting  the  petition  down  for  hearing  does  not  find  that  the 
sale  was  '* necessary;*'  2.  Said  order  does  not  require  any 
one  to  appear  and  ''show  cause  why  a  license  should  not 
be  granted;"  3.  Neither  the  petition,  the  said  order,  nor 
the  citation  contain  any  description  of  the  premises;  4. 
There  was  no  sufficient  service  of  the  citation  by  publica- 
tion; and,  5.  There  was  no  notice  given  of  the  time  and 
place  of  sale. 

In  considering  these  objections  it  must  be  borne  in 
mind  that  according  to  section  1,  of  article  7,  of  the 
Oregon  constitution,  as  construed  by  the  supreme  court 
of  the  state,  in  Tuslin  v.  OaurU,  3  Or.  306,  the  county  court 
of  Yamhill  county,  when  exercising  this  jurisdiction  over 
the  lauds  of  these  minors,  was  a  court  of  general  jurisdic- 
tion, and  therefore  its  proceedings  and  judgments  are  to 
be  considered  in  the  light  of  the  rule  that  prevails  in  such 
cases — the  jurisdictiqn  is  presumed  until  the  contrary  ap- 
pears; and  that  where  the  record  is  silent,  that  which  ought 
to  have  been  done  is  presumed  to  have  been  done,  and 
rightly  done.  {Neff^v.  Fennoyer,  3  Saw.  297;  Gray  v.  Lar- 
rimore,  4  Saw.  638;  OHgnon's  Lessee  v.  Astor^  2  How.  841.) 

The  first  of  these  objections  is  based  upon  the  fact  that 

the  statute  (Or.  Laws,  p.  739,  sec.  7),  provides  in  effect 

that  if  it  shall  appear  to  the  court  from  the  petition  of  the 

guardian  for  license  to  sell  the  real  estate  of  the  ward, 

''that  it  is  necessary,  or  would  be  beneficial  to  the  ward," 

that  the  property  or  some  part  of  it  should  be  sold,  it  shall 

make  the  order  for  the  next  of  kin,  or  those  interested  in 

the  estatCi  to  appear  and  show  cause  why  the  prayer  of  the 
1 
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petition  should  not  be  granted,  and  upon  the  assumption 
that  the  court  must  not  only  have  found  that  the  sale  was 
necessary,  but  that  such  finding  must  be  stated  in  the 
order.  Now,  it  is  an  elementary  rule  that  the  judgment  of 
a  court  of  general  jurisdiction  need  not  state  the  facts  or 
conclusions  of  fact  upon  which  it  is  founded  or  authorized. 
{GrignorCa  Leasee  v.  AstoTy  supra.)  I'his  it  is  which  primarily 
distinguishes  it  from  the  judgment  of  a  court  of  inferior  juris- 
diction. That  which  is  necessary  to  the  judgment  of  such 
a  court  is  presumed  to  have  been  shown  to  it,  and  found  or 
determined  by  it.     (Or.  Civ.  Code,  sec.  726.) 

But  it  is  to  be  observed  that  the  statute  does  not  abso* 
lutely  require  that  it  should  appear  to  the  court  that  the 
sale  was  necessary,  it  is  sufficient  if  it  appears  that  it  would 
be  beneficial.  No  question  is  made  but  what  the  petition 
is  sufficient.  It  states  the  character  and  value  of  the 
wards'  estate,  and  the  amount  of  the  indebtedness  thereon, 
and  that  the  income  thereof  is  not  sufficient  to  pay  such 
indebtedness  and  maintain  the  wards.  This  makes  a  case 
of  apparent  necessity,  and  the  court  in  making  the  order 
found,  and  stated  therein,  that  it  was  '*  proper  and  reason- 
able "  that  the  petition  should  be  heard.  Of  course,  it  was 
not  proper  that  the  petition  should  be  heard,  unless  it  ap- 
peared therefrom,  either  that  it  was  ''necessary"  or  ''bene- 
ficial' to  the  wards,  that  the  prayer  thereof  should  be 
granted. 

It  is  also  objected  that  the  order  is  insufficient,  because 
it  does  not  require  any  one  to  appear  and  show  cause  why 
the  license  should  not  be  granted.  It  is  true  that  the  order 
does  not  contain  such  a  direction  in  so  many  words,  but  it 
does  require  that  notice  be  given  to  the  next  of  kin,  and  all 
others  interested,  to  appear  at  a  proper  time  and  place, 
when  and  where  said  petition  will  be  heard  and  determined. 
This,  we  think,  is  the  substantial  equivalent  of  the  language 
of  the  statute  (sec.  7,  supra),  "to  show  cause  why  a  license 
should  not  be  granted,"  etc.  The  only  purpose  of  the  stat- 
ute is  to  provide  for  giving  notice  of  the  time  and  place  of 
the  hearing  of  the  petition  to  those  most  likely  to  be  in- 
terested in  the  welfare  of  the  minors,  so  that,  if  need  be, 
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the  petition  may  be  contested  by  them.  Bat  the  court  can 
not  compel  any  one  to  show  cause  against  the  petition,  or 
say  aught  against  its  allowance.  When  it  has  directed 
notice  to  be  given  to  the  proper  persons  of  the  hearing  of 
the  petition,  the  statute  is  substantially  complied  with, 
although  such  direction  and  notice  should  not  require  them, 
in  so  many  words,  to  show  cause  thereon.  Indeed,  it 
seems  too  plain  for  argument,  that  when  the  next  of  kin, 
and  others  interested,  are  duly  notified  to  appear  at  the 
hearing  upon  a  petition  by  a  guardian  to  sell  a  minor's 
land,  that  such  persons  are  thereby  in  effect  required, 
notified,  to  appear  and  show  cause,  if  need  be,  why  the 
petition  should  not  be  granted. 

The  order  is  sufficient.  As  to  the  third  objection :  Hxe 
statute  (Or.  Laws,  p.  739,  sec.  6),  provides  that  the  peti- 
tion for  a  sale  by  guardian  shall  set  ''forth  the  condition 
of  the  estate  of  his  ward,  and  the  facts  and  circumstances 
under  which  it  is  founded,  tending  to  show  the  necessity  or 
expediency  of  such  a  sale."  Section  1  of  the  statute  (Or. 
Laws,  p.  738),  authorizes  the  sale  of  the  ward's  ''real 
estate,"  whenever  his  income  is  insufficient  to  maintain  him. 
Section  6,  supra,  authorizes  the  guardian  to  file  a  petition 
to  obtain  a  license  for  such  sale;  that  is,  the  real  estate  of 
the  ward,  the  whole  of  it,  if  need  be.  Doubtless  the  peti- 
tion may  ask  for  the  sale  of  a  specific  portion  of  the  estate, 
and  in  such  case  the  order  of  sale  should  not  go  beyond 
such  portion.  But  there  is  nothing  in  the  statute,  or  the 
nature  of  the  case,  that  requires  the  guardian  to  petition 
for  the  sale  of  any  specific  portion  of  the  real  property. 
Except  by  a  sale  ordinarily  it  cannot  be  known  what  quan- 
tity of  the  estate  must  be  disposed  of  to  meet  the  particular 
exigency.  Upon  the  hearing  of  the  petition  the  court  will 
ascertain  whether  it  is  necessary  or  expedient  to  sell  the 
whole  of  the  property,  or  only  a  portion  of  it,  and  order 
accordingly. 

The  fourth  objection  is  based  upon  the  fact  that  the  order 
for  a  hearing  upon  the  petition  directs  the  notice  to  the 
next  of  kin  and  others  to  be  published  "for  four  successive 
weeks/'  while  the  proof  of  publication  only  shows  that  it 
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was  published  three  -weeks.  This,  at  least,  is  a  serions 
irregularity;  and  if  the  jurisdiction  of  the  court  did  not  at- 
tach upon  the  filing  of  the  petition,  but  until  due  service  of 
the  prescribed  notice  of  the  time  and  place  of  the  hearing 
on  the  petition,  the  subsequent  proceeding  would  be  prob- 
ably void.  The  county  court  being  one  of  general  jurisdic- 
tion, its  authority  to  license  and  confirm  this  sale  will  be 
presumed  unless  the  contrary  appears.  But  in  this  case 
the  contrary  does  appear,  for  it  is  shown  by  the  record  that 
the  notice  was  not  duly  served,  and  therefore,  so  far  as  it 
depends  upon  this  fact,  it  affirmatively  appears  that  the 
court  did  not  acquire  jurisdiction.  But  the  better  opinion 
seems  to  be  that  the  proceeding  by  a  guardian  to  obtain  a 
lifeeuse  to  sell  his  ward's  land  is  not  one  between  adverse 
parties,  and  of  which  the  court  does  not  acquire  jurisdiction 
until  due  service  is  made  of  the  notice  of  the  application, 
but  rather  a  proceeding  in  the  nature  of  one  in  rem  carried 
on  by  and  in  the  interest  of  the  ward  through  his  legal  rep- 
resentative— the  guardian.  (Mason  v.  Wail,  4  Scam.  133; 
Fitzgibbon  v.  Lake,  29  111.  177;  FUch  v.  MUler,  20  Cal.  381.) 

In  Mtssgibbon  v.  LaJce,  aiipra,  the  court,  in  considering  the 
question  of  what  gives  jurisdiction  in  such  a  case,  cites  with 
approval  the  following  from  Young  v.  Loram,  11  111.  637: 
''They  all  agree  that  enough  must  appear  in  the  applica- 
tion or  the  order,  or  at  least  somewhere  on  the  face  of  the 
proceedings,  to  call  upon  the  court  to  proceed  to  act;  and 
all  agree  that  when  that  does  appear,  then  the  court  has 
properly  acquired  jurisdiction,  or,  in  other  words,  is  prop- 
erly set  to  work." 

Now,  upon  the  filing  of  the  petition  by  Allen — it  being  a 
sufficient  one — the  county  court  was  called  upon  to  proceed 
to  act,  to  make  an  order  prescribing  what  and  how  notice 
should  be  given  to  the  next  of  kin  and  others.  In  Filch  v. 
Miller,  supra,  the  court  say:  ''In  order  to  render  the  sale  [a 
guardian's]  effectual  to  confer  a  valid  title,  the  probate 
court  must  have  acquired  jurisdiction  of  the  case  by  the 
presentation  of  a  proper  petition  by  the  guardian." 

It  follows,  that  when  the  county  court  of  Yamhill  county 
made  the  order  directing  the  publication  of  the  notice 
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to  the  next  of  kin  and  others,  and  afterwards  heard  the  peti- 
tion upon  a  publication  of  such  notice  for  a  shorter  time,  it 
had  acquired  jurisdiction  by  the  presentation  of  a  proper 
petition — ^and  this  fact  itself  would  be  presumed  in  the  ab- 
sence of  anything  to  the  contrary — and  therefore  its  judg- 
ment cannot  be  questioned  collaterally  on  account  of  any 
errors  it  may  have  committed  in  the  course  of  its  subsequent 
proceedinf2;s.  And  for  the  same  reason,  the  first  three  ob- 
jections already  otherwise  disposed  of  cannot  be  made  in 
this  manner. 

Besides,  so  far  as  this  action  is  concerned,  all  the  errors 
or  irregularities  so  far  considered  are  cured  by  the  statute 
(Or.  Laws,  p.  740,  sec.  20),  which  provides  that  when  the 
ward  or  any  person  claiming  under  him  shall  contest  the 
validity  of  a  guardian's  sale  ''  the  same  shall  not  be  avoided 
on  account  of  any  irregularity  in  the  proceedings;  provided 
it  shall  appear:  1.  That  the  guardian  was  licensed  to  make 
the  sale  by  a  county  court  of  competent  jurisdiction;  2« 
That  he  gave  a  bond  that  was  approved  by  the  county  judge; 
3.  That  he  took  the  oath  prescribed  by  statute;  4.  That  he 
gave  notice  of  the  time  and  place  of  sale  as  prescribed  by 
law;  and,  6.  That  the  premises  were  sold  accordingly  at 
public  auction,  and  are  held  by  one  who  purchased  them  in 
good  faith.*" 

This  statute  was  enacted  in  the  territorial  times  (Decem- 
ber 16,  1863)  with  reference  to  such  proceedings  in  the 
probate  courts,  and  appears  to  assume,  as  I  suppose  the 
fact  was,  that  they  were  not  courts  of  general  jurisdiction, 
but  that  the  evidence  of  their  jurisdiction  and  its  lawful  ex- 
ercise must  appear  on  the  face  of  their  proceedings,  and 
therefore  provides  that  their  jurisdiction  shall  not  be  ques- 
tioned collaterally  except  for  some  of  the  errors  specified  in 
the  aforesaid  five  particulars.  But  the  constitution  of  the 
state  having  conferred  the  probate  jurisdiction  on  the 
county  courts  and  declared  them  courts  of  general  jurisdic- 
tion, their  judgments  in  this  respect,  without  this  statute, 
could  not  be  inquired  into  collaterally  upon  any  of  these 
grounds  except  the  first — was  the  court  that  granted  the 
license  for  the  sale  competent  to  do  so? — in  other  words,  had 
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it  jnrisdiction  of  the  subject?    The  effect  of  the  statute  was 
to  limit  the  grounds  upon  which  such  proceedings  in  the 
probate  courts  could  be  attacked  collaterally  while  its  ap- 
plication to  them  in  the  county  courts  operates  to  enlarge 
the  scope  of  such  attack.     Assuming  what  was  taken  for 
granted  upon  the  argument,  that  the  statute  is  applicable  to 
the  proceedings  for  the  sale  of  a  minor's  land  in  the  county 
court,  the  result  is  that  the  jurisdiction  and  lawfulness  of 
the  proceeding  is  not  unqualifiedly  presumed,  but  it  mast 
appear  therefrom  not  only  that  the  license  was  granted  by  a 
court  of  competent  jurisdiction  but  that  in  the  exercise  of 
that  jurisdiction,  the  matters  and  things  specified  in  the  last 
four  of  the  particulars  aforesaid  were  had  or  done.     But  as 
to  any  errors  or  irregularities  in  other  respects  the  stetnte 
operates  as  an  absolute  confirmation  of  the  sale  when  it  de- 
clares in  effect  that  the  sale  shall  not  be  avoided  on  account 
of  them.     Therefore  the  first  four  of  the  plaintiff's  objec- 
tions to  the  validity  of  the  sale,  even  if  otherwise  sufficient, 
are  obviated  by  the  statute.     Neither  of  them  come  within 
the  category  of  objections  which  the  statute  permits  to  be 
made  in  this  action  to  the  validity  of  the  sale.     It  only  re- 
mains to  consider  the  fifth  and  last  objection — that  there 
was  no  notice  of  the  time  and  place  of  sale. 

This  objection  as  to  place  is  based  upon  the  statute  (Or. 
Civ.  Code,  sec.  289),  which  provides  that  all  sales  of  real 
property  shall  take  place  at  the  court-house  door,  and  the 
fact  that  the  notice  only  states  that  by  virtue  of  a  license 
from  the  Yamhill  county  court,  the  guardian  will  sell  the 
premises  at  the  court-house  door  in  Lafayette,  without  ex- 
pressly stating  in  what  county.  Being  established  bylaw,  it 
is  a  matter  of  judicial  cognizance  that  there  is  a  county  of 
Yamhill  in  Oregon,  and  that  the  place  where  its  court-house 
is  situated  and  its  courts  held  is  Lafayette.  PHma  facie,  then, 
a  sale  made  at  the  court-house  door  in  Lafayette,  in  Oregon, 
was  made  in  Yamhill  county,  Oregon,  because  there  is  no 
other  Lafayette  in  Oregon  which  contains  a  court-house  or 
is  a  county  seat.  We  think  the  notice  of  the  place  of  sale 
sufficient.  The  report  of  the  sale,  showing  that  the  sale  was 
made  '' accordingly,"  is  still  more  explicit.    It  states  that 
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the  premises  were  sold  at  the  court-house  door  in  Lafayette 
in  said  county,  meaning  Yamhill. 

This  objection,  as  to  time,  is  based  upon  the  fact  that  the 
sale  was  adjourned  from  February  6  to  March  6,  1866,  for 
want  of  bidders,  instead  of  one  week,  us  directed  by  stat- 
ute. (Or.  Laws,  p.  739;  sec.  12;  p.  329,  sec.  1110;  p.  168, 
see.  290.)  The  statute  provides  that  the  guardian  shall  con- 
duct the  sale  as  upon  an  execution.  In  making  a  sale  upon 
execution,  the  officer  entrusted  with  the  process  may  post- 
pone the  sale  for  want  of  purchasers  or  other  sufficient 
cause,  "  not  exceeding  one  week  *  *  *  and  so  on  for 
like  cause,  giving  notice  of  every  adjournment  by  public 
proclamation  made  at  the  same  time.''  (P.  168^  sec.  290, 
supra.) 

In  considering  this  objection,  it  may  be  well  to  premise, 
that  but  for  the  statute  (Sec.  20,  subs.  4  and  5,  sup-a,)  the 
irregularity  upon  which  it  was  predicated  would  be  cured 
by  the  confirmation  of  the  sale,  and  it  could  not  now  be 
used  to  avoid  it.  This  was  a  sale  upon  a  decree  of  a  court 
acting  as  a  court  of  probate,  and  proceeding  substantially 
as  a  court  of  equity — what  is  called  a  "judicial  sale,"  as 
distinguished  from  one  made  by  a  ministerial  officer  upon 
process  to  enforce  the  judgment  of  a  court  of  law.  In  such 
a  sale,  the  matter  is  under  the  direction  of  the  court  and  the 
proceedings  are  reported  to  it  for  its  approval.  The  pur- 
chaser is  simply  a  preferred  bidder,  and  the  court  may  ac- 
cept or  refuse  his  bid.  The  sale  is  really  made  by  the 
court — it  is  a  part  of  the  judicial  proceedings  in  the  case — 
and  the  decree  of  confirmation,  when  the  court  has  acquired 
jurisdiction,  is  conclusive  of  the  regularity  of  the  interme- 
diate proceedings.  (JVilliamsoii  v.  Berry,  8  How.  540; 
Freeman  on  Executions,  sec.  311;  Blossom  v.  Railroad  Co,, 
3  Wall.  207.)  This  being  the  case,  this  statute  limiting  the 
general  rule  as  to  the  effect  of  a  confirmation  of  such  a  sale 
ought  not  tcTbe  construed  with  a  view  of  enlarging  its  oper- 
ation, but  the  contrary.  Passed  originally  with  a  view  of 
sustaining  the  proceeding  for  the  sale  of  a  minor's  land  in 
a  court  of  inferior  jurisdiction,  in  the  mutations  of  govern- 
ment and  tribunals,  it  has  come  to  be  applied  to  the  same 
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proceeding  in  a  conri;  of  general  jurisdiction^  so  as  to  ma- 
terially modify  the  presumption  in  favor  of  its  validity.  The 
question,  then,  upon  which  this  case  must  now  turn  is,  was 
the  guardian's  sale  made  upon  a  notice  of  the  time  thereof 
as  prescribed  by  law?  It  is  admitted  that  due  notice  of  the 
time  of  sale  was  given  originally,  but  it  is  denied  that  the 
sale  was  made  ''accordingly."  It  is  admitted  that  the 
guardian  had  the  power  to  adjourn  the  sale  from  week  to 
week  for  more  than  four  weeks,  but  it  is  denied  that  he 
could  do  so  at  any  one  time  for  more  than  one  week.  But 
if  a  sale  made  at  an  adjourned  day  is  nevertheless  made  upon 
or  in  pursuance  of  the  original  notice  thereof,  then  this 
sale  was  made  according  thereto — that  is,  conformably  to, 
and  not  contrary  to  such  notice.  If  so,  the  irregularity  of  con- 
tinuing the  sale  for  four  weeks  by  one  adjournment  rather 
than  by  four,  does  not  vitiate  the  proceeding.  We  think 
this  sale  was  made  conformably  to  the  original  notice.  The 
terms  and  place  of  sale  were  not  changed.  Such  notice  was 
the  foundation  of  the  proceedings,  and  the  adjournment  by 
the  guardian  for  good  cause  prolonged  it  until  the  day  ap- 
pointed. 

All  persons  who  attended  at  the  place  of  sale  in  February 
were  then  duly  apprized  by  the  public  proclamation  of  the 
guardian  that  the  sale  was  postponed  until  March,  and 
thereby  the  publicity  imparted  to  the  transaction  by  the 
original  notice,  was  continued  to  the  time  of  sale.  The 
time  of  the  sale  is  primarily  fixed  by  the  notice,  but  may  be 
posl^oned  by  the  guardian.  This  power  is  inherent  in  his 
office,  and  although  the  statute  has  prescribed  limits  to  its 
exercise,  we  do  not  think  a  single  postponement  for  four 
weeks,  rather  than  four  postponements  for  four  weeks,  is 
such  an  irregularity  as  makes  the  sale  not  according  to  the 
notice  as  to  time.  In  Richards  v.  Holmes,  18  How.  147,  a 
trustee  was  authorized  to  sell  real  property  on  thirty  days' 
notice,  published  in  a  certain  newspaper.  At  The  time  and 
place  designated,  the  sale  was  adjourned  for  want  of  bid- 
ders. The  court  held  the  subsequent  sale  valid,  because 
there  was  an  implied  power  in  the  trustee  to  adjourn  the 
sale,  and  because  the  sale,  although  made  without  any  other 
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than  the  first  publication  of  the  required  notice  was,  **  when 
made,  in  effect,  the  sale  of  which  previous  public  notice  was 
giyen." 

A  question  was  made  on  the  trial  as  to  the  sufficiency  of 
the  description  of  the  premises  in  the  guardian's  deed. 
But  by  reference  to  the  survey  introduced  by  the  plaintiff, 
and  the  calls  in  the  deed  for  the  adjoining  premises,  we  find 
no  difficulty  in  locating  the  land. 

We  think  that  the  defendant  has  the  legal  title  to  the 
premises,  and  there  must  be  a  finding  accordingly. 


Violet  W.  Elliott  v.  Joseph  Teal,  No.  2. 

ClBOUIT  COUBT,    DiSTBICT  OF  ObBOON. 

August  30,  1878. 

1.  Marbied  Women. — At  oommon  law,  a  married  woman  conld  not  convey 

her  real  property,  except  by  matter  of  record,  as  by  fine  and  recovery. 

2.  Same. — The  common  law  rale  ia  not  changed  in  this  respect  by  the  stat- 

utes of  Oregon,  except  that  a  married  woman  may  convey  her  real  prop- 
erty by  joining  with  her  husband  in  a  conveyance  thereof,  and  therefore 
a  conveyance  by  her  alone,  or  in  pursuance  of  a  power  executed  by  her, 
is  void. 

3.  Husbakd's  Ixtbrbst  in  Wife's  Estate. — At  common  law,  by  virtue  of 

the  marriage,  the  husband  became  seised  of  an  estate  in  the  inheritance 
of  his  wife  for  their  joint  lives;  and  this  rule  is  not  changed  by  the 
statutes  of  Oregon,  which  provide  further  that  upon  the  death  of  the 
wife,  the  husband  shall  be  tenant  by  the  curtesy,  whether  therhad 
issue  bora  alive  or  not. 

Before  Mr.  Justice  Field  and  Deadt,  District  Judge. 
Action  to  recover  possession  of  real  property. 

Addison  C.  Gitfbs,  for  the  plaintiff. 

H.  Y,  Thompson  and  Oeorge  H.  Durham,  for  the  defend- 
ant. 

By  the  Court,  Deadt,  J.  This  action  is  brought  to  recover 
the  south  half  of  the  donation  of  William  J.  and  Violet  W. 
Berry,  the  same  being  the  wife's  half  of  claim  No.  62,  in 
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township  ten  sonth,  range  five  west,  of  the  Wallamet 
meridian,  and  containing  three  hundred  and  nineteen  and 
'  ninety  one  hundredths  acres.  The  defendant,  Teal,  an- 
swered, denying  the  ownership  of  the  plaintiff,  or  her  right 
to  the  possession  of  the  premises,  and  alleging  title  in  him- 
self. 

The  cause  was  tried  by  the  court  without  the  interven- 
tion of  a  jury,  upon  the  following  agreed  state  of  facts: 
The  plaintiff  is  a  citizen  of  California,  and  the  defendant  a 
citizen  of  Oregon,  and  the  premises  in  controversy  are 
worth  more  than  five  thousand  dollars;  that  said  premises 
are  the  wife's  half  of  the  donation  of  the  married  persons, 
William  J.  and  Violet  W.  Berry,  for  which  a  patent  issued 
to  them  for  their  respective  shares  thereof,  on  October  8, 
1866;  that  said  William  J.  and  Violet  W.  were  duly  divorced 
on  Augtist  9,  1866,  and  the  plaintiff  herein  is  the  same  per- 
son then  so  divorced,  and  known  as  Violet  W.  Berry,  and 
that  the  said  William  J.  Berry  is  still  alive;  that  on  De- 
cember 14,  1854,  the  plaintiff  executed  a  power  of  attorney 
to  William  J.  Berry,  aforesaid,  authorizing  and  empower- 
ing him  to  sell  and  convey  the  premises  in  controversy; 
that  on  February  5,  1855,  said  William  J.,  in  consideration 
of  the  sum  of  two  thousand  dollars,  for  himself,  and  as  the 
agent  in  fact  of  the  plaintiff,  executed  a  conveyance  of  the 
said  premises  to  Henry  Fuller;  that  on  July  22,  1856,  the 
plaintiff,  in  consideration  of  the  sum  of  fourteen  hundred 
dollars,  also  executed  a  conveyance  of  the  premises  to  said 
Fuller,  and  that  the  defendant,  by  means  of  sufficient  con- 
veyances, has  succeeded  to  all  the  rights  in  the  premises 
that  said  Fuller  acquired  by  the  two  conveyances  aforesaid. 
The  plaintiff  bases  her  righfc  to  recover  the  possession  of 
the  premises  upon  the  ground  that  both  the  power  of  De- 
cember 14,  1854,  and  the  conveyance  of  July  22,  1865,  exe- 
cuted by  her,  were  contrary  to  law,  and  therefore  void. 

At  common  law,  a  married  woman  could  not  dispose  of 
her  freehold,  except  by  some  matter  of  record,  as  a  fine 
and  recovery.  (1  Black.  293;  2  Kent,  150;  Bish.  M.  W., 
sec.  586;  Wash.  K.  P.  581;  Wyllie  v.  Smith,  4  Saw.  18;  MoU 
V.  Smith,  16  Cal.  533;  Dowy.  Gould  dt  Curry  Co.,  31  Id.  644.) 
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It  follows,  then,  that  the  separate  conveyance  of  the 
premises  by  the  plaintiff,  during  her  coverture  with  Berry, 
is  void,  unless  specially  authorized  by  statute.  The  only 
statute  of  Oregon  upon  this  subject  is  the  ''act  relating  to 
alienation  by  deed,"  etc.,  di  January  13,  1854  (Or.  Laws, 
515),  the  second  section  of  which  provides  that  the  real 
property  of  the  wife  may  be  conveyed  by  the  joint  deed  of 
the  husband  and  wife.  The  deed  of  the  wife,  unless  her 
husband  assents  to  it,  by  joining  in  the  execution  of  it,  by 
becoming  a  party  to  it,  is  therefore  unauthorized,  and  void ; 
and  so  the  conveyance  of  July  22,  1855,  being  the  separate 
deed  of  the  plaintiff,  and  not  the  joint  one  of  herself  and 
husband,  was  made  without  authority  of  law,  and  is  there-* 
fore  void,  and  of  no  effect. 

The  power  of  attorney  to  her  then  husband.  Berry,  is  also 
void,  because* unauthorized  by  statute.  In  MoU  v.  Smilh, 
mpra,  it  was  held  that  a  married  woman  cannot  invest  an- 
other with  power  to  sell  her  interest  in  real  property  with- 
out a  statute  to  that  effect;  and  Mr.  Chief  Justice  Field,  de- 
livering the  opinion  of  the  court,  gives  the  reason  for  the 
conclusion  as  follows:  "To  the  efficacy  of  a  conveyance  by 
a  married  woman,  it  is  essential  that  she  join  with  her  hus- 
band in  its  execution,  and  state,  on  a  private  examination 
at  the  time,  separate  and  apart  from  him,  and  without  h.is 
hearing,  that  she  executed  the  same  freely,  without  fear  of 
him  or  compulsion,  or  under  influence  from  him,  and  that 
she  does  not  wish  to  retract  its  execution.  This  private  ex- 
amination, this  determination  of  the  will  as  to  the  retrac- 
tion of  the  execution,  are  not  matters  which  can  be  dele- 
gated to  another."  (See  also  1  Wash.,  R.  P.,  564;  Dow  v. 
Oould  &  Curry,  supra,)  The  power  and  separate  convey- 
ance of  the  plaintiff  being  mere  nullities,  the  plaintiff's  in- 
terest iu  the  premises  is  unaffected  by  them.  Notwith- 
standing them,  she  is  still  the  owner  of  the  premises  and 
entitled  to  the  possession  of  the  same. 

But  by  the  conveyance  of  February  5,  1855,  Berry,  the 
then  husband  of  the  plaintiff,  conveyed  all  his  interest  in 
tbe  premises  to  the  defendant's  grantor.  Although  this 
conveyance,  so  far  as  it  purported  to  be  the  deed  of  the 
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plaintiff  was  void,  jet  so  far  as  it  was  the  deed  of  Berry  in 
his  individual  capacity  it  was  valid  and  operated  to  pass 
any  interest  which  he  then  had  in  the  land.  This  interest 
was  an  estate  for  his  own  life.  By  the  common  law  upon 
the  marriage  of  a  man  with  a  \i^man  seised  of  an  estate  of 
inheritance  he  becomes  seised  of  the  freehold  jure  uxoris 
during  their  joint  lives,  and  if  he  has  issue  by  her  born 
alive,  then  for  his  own  life  absolutely,  in  which  latter  case, 
if  he  survive  the  wife,  he  is  styled  tenant  by  the  curtesy. 
(1  Black.  126;  2  Kent,  108;  Bish.  M.  W.  sec.  529;  Stmr  v. 
Hamilton^  1  Deady,  275;  Wyihe  v.  Smithy  supra,  21;  Jaci- 
8on  V.  Stevens,  16  John.  116.)  But  by  section  30  of  the  act 
of  January  16,  1854,  relating  to  estates  by  dowry  and  cur- 
tesy (Laws  of  Or.  588)  .it  is  provided,  that  upon  the  death 
of  the  wife,  the  husband  shall  be  tenant  by  the  curtesy, 
whether  they  had  issue  born  alive  or  not.  So  that  in  any 
event  Berry,  at  the  date  of  his  conveyance  to  Fuller,  by 
virtue  of  the  common  law  and  the  statute,  had  an  estate  for 
his  own  life  in  the  premises,  which  passed  thereby  to  Fuller 
and  is  now  vested  in  his  grantee,  the  defendant. 

The  plaintiff  is  not  entitled  to  the  possession  of  the  prem* 
ises  during  the  existence  of  the  particular  estate  cast  upon 
the  husband.  Berry,  by  the  marriage.  Her  interest  in  the 
property  is  the  estate  in  reversion  after  the  termination  of 
the  freehold  vested  in  the  defendant,  and  therefore  she  can 
not  maintain  this  action.  She  -was  not  at  the  commence- 
ment of  this  action  and  is  not  now  entitled  to  the  posses- 
sion of  the  premises.  There  must  be  a  finding  for  the  de- 
fendant accordingly. 


Frank  D.  Kichardson  v.  Pacific  Mail  S.  S.  Co. 

dibtbiot  coitbt,  district  of  california. 
September  6,  1878. 

1.  LXABXLITT  OF  ShIP-OWNER  FOR  ARREST  OF  SeAHAK  BY  LoCAL  AUTHORI- 
TIES.— Where  a  seaman  was  arrested  and  imprisoned  by  the  local  author- 
ities of  Panama,  on  a  charge  of  robbery  committed  in  that  port,  but  not 
on  the  complaint,  or  at  the  instigation,  of  the  master:  Held,  That  the 
ship-owner  was  not  liable,  although  the  accused  may  haye  been  inno- 
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cent.  Nor  is  the  ship-owner  liable  for  the  loss  of  his  clothing  and  effects 
left  on  board  the  vessel,  unless  negligence  on  the  part  of  his  servants  be 
shown. 

Before  Hoffman,  District  Judge. 
Jq8.  L.  CriUenden,  for  libellants. 
Lake  &  McKoon,  for  respondent. 

Hoffman,  J.  I  am  nnable  to  discover  any  ground  on 
which  the  steamship  company  can  be  held  responsible  for 
the  mistake  (if  it  was  such)  made  by  the  authorities  at  Pan- 
ama, in  arresting  the  libellants  for  complicity  in  a  robbery 
committed  within  their  jurisdiction.  The  arrest  was  not 
made  on  the  complaint  of  the  master  or  any  other  serrant 
of  the  company,  nor  at  their  instigation.  It  appears  to 
have  been  the  spontaneous  act  of  the  local  authorities,  on  in- 
formation obtained  by  them,  without  the  knowledge  or  in- 
tervention of  any  agent  of  the  respondent.  The  libellants 
were  tried  and  acquitted  after  a  detention  in  prison  of  sev- 
eral months.  If  they  were  in  fact  innocent,  of  which  some 
doubt  may  be  entertained,  they  have  suffered  a  great  hard- 
ship; but  the  company  is  not  responsible  for  its  conse- 
quences. The  case  bears  no  analogy  to  that  of  a  tortious 
discharge  or  willful  abandonment  of  a  mariner  in  a  foreign 
country. 

The  libellant  Bichardson  also  claims  to  have  lost  a  large 
quantity  of  wearing  apparel,  etc.,  which  was  left  on  board 
the  vessel.  As  to  the  quantity  and  value  of  these  articles, 
the  only  testimony  is  that  of  Bichardson  himself. 

The  master  testifies  that  the  greater  part  of  the  clothing 
left  on  board  by  tixe  libellants  was  taken  to  them  by  their 
direction  by  the  steward.  He  is  unable,  however,  to  spec- 
ify the  amount.  The  remainder  was  sent  on  shore  when 
the  vessel  sailed,  to  be  stored  by  the  company's  port  cap- 
tain. The  latter  testifies  that  he  delivered  to  Bichardson 
all  of  his  effects  which  had  been  received  by  him  to  be 
stored.  It  is  not  claimed  that  the  effects  of  the  libellant 
were  at  any  time  in  the  personal  custody  or  possession  of 
the  master. 
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If  the  steamship  company  is  to  be  held  liable  for  their 
loss,  it  can  only  be  on  proof  that  the  loss  was  cansed  by 
the  negligence  of  its  servants;  that  is,  that  they  have  failed 
to  exercise  ordinary  diligence  with  regard  to  them;  and  the 
burden  of  proof  to  show  this  is  on  the  libellant.  I  cannot 
say  that  the  testimony  convicts  the  master  of  negligence. 

When  Bichardson  was  arrested  he  seems  to  have  left  his 
clothing  and  effects  in  his  stateroom.  It  woald  have  been 
easy  for  him  to  have  requested  the  purser  or  captain  to  take 
charge  of  his  trunk;  or,  if  he  had  desired,  he  would,  no 
doubt,  have  been  permitted  to  take  it  with  him.  If  the 
circumstances  of  his  arrest  led  him  to  omit  this  precau- 
tion at  the  moment,  he  could,  on  the  succeeding  day  or 
after  the  result  of  his  examination  was  known,  have  given 
directions  which  would  have  insured  the  safety  of  his  prop- 
erty. He  appears  to  have  had  no  difficulty  in  communicat- 
ing with  the  ship,  for  we  find  the  steward,  by  his  directions, 
carrying  to  him  in  jail  a  quantity  of  clothing;  but  what  ar- 
ticles, we  are  not  informed.  The  steward  must,  therefore, 
have  had  access  to  the  trunk,  either  because  it  was  left  un- 
locked, or  because  Bichardson  gave  him  the  key.  If  the 
steward  has  possessed  himself  of  some  of  the  contents,  the 
steamship  company  should  not  be  held  responsible  for  his 
unfaithful  execution  of  the  commission  entrusted  to  him 
by  Bichardson.  If  the  latter  had  addressed  a  note  to  the 
master,  or  to  the  United  States  consul,  there  can  be  little 
doubt  that  his  property  would  have  been  taken  care  of.  He 
leaves  it,  however,  in  no  one's  charge;  neglects  to  give  any 
directions  with  regard  to  it;  allows  his  own  agents  to  have 
access  to  it,  and  now  claims,  in  effect,  that  the  steamship 
company  was  virtually  an  insurer  of  its  safety. 

It  may  be  added,  that  the  quantity  and  value  of  the  cloth- 
ing, as  sworn  to  by  Bichardson,  seem  to  be  somewhat  large 
for  a  person  of  his  condition.  There  is  no  evidence  what- 
ever on  the  subject  except  his  own;  and  I  am  compelled  by 
the  circumstances  developed  by  the  testimony,  and  even  by 
his  own  admissions,  to  receive  his  statements  with  some 
distrust. 

Libel  dismissed. 
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The  Anglo-Californian  Bank,  Limited,  v.  The 

Mahoney  Mining  Company. 

Circuit  Coubt,  District  op  California. 
September  26,  1878. 

1.  Ck)RPOBATiON — Ratification. — Where  the  bank  account  of  a  mining  com- 

pany is  overdrawn  by  its  president  and  secretary,  without  special  author- 
ity of  its  directors,  the  company  will,  notwithstanding,  be  held  liable 
for  the  overdraft,  if  their  acts  in  this  respect  be  subsequently  ratified 
by  the  directors.  Such  ratification  may  be  made  by  their  ordering  the 
issue  of  a  note  of  the  company  for  the  amount  overdrawn. 

2.  Decision  of  Court — When  Operative. — Where  a  case  is  tried  by  a  court 

without  a  jury,  the  decision  of  the  court  is  not  operative  and  binding, 
until  reduced  to  form  and  filed  or  entered  of  record.  Accordingly,  where 
the  district  court  of  the  state  on  the  twenty-first  of  June  announced  its 
decision  declaring  that  the  election  of  directors  of  a  mining  company, 
then  in  office,  was  illegal  and  void,  and  that  they  should  be  removed 
from  office,  and  on  the  same  day  its  findings  and  decree  carrying  this 
decision  into  effect  were  prepared  and  dated,  but  were  not  filed  with  the 
clerk  until  June  22 :  Heldf  That  the  decree  did  not  take  effect  until  thus 
filed;  and  that  until  then  the  ousted  directors  were  officers  de  facto^  cap- 
able of  ratifying  the  action  of  its  president  and  secretary  in  overdrawing 
its  bank  account,  and  of  ordering  a  note  of  the  company  to  be  issued  for 
the  amountL 

3.  Same — Knowledge  of  Directotis. — The  fact  that  the  directors,  or  some 

of  them,  were  informed  of  the  decision  announced  by  the  court  when 
they  passed  the  resolution  ordering  the  note  to  be  issued,  does  not  im- 
pair the  efficacy  of  the  resolution  as  a  ratification  of  the  action  of  the 
president  and  secretary  in  making  the  overdraft. 

Before  Mr.  Justice  Field. 

This  was  an  action  for  the  recovery  of  an  amount  due 
upon  a  promissory  note  of  the  defendant,  and  was  tried  at 
the  July  term  by  the  court  without  the  intervention  of  a 
jury. 

The  facts  appear  in  the  opinion  of  the  court. 

Wm.  H.  Sharp,  for  plaintiff. 
Wm.  M.  Stewart,  for  defendant. 

Mr.  Justice  Field.  The  plaintiff  is  a  corporation  created 
under  the  laws  of  Great  Britain.    The  defendant  is  a  cor- 
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poration  formed  nnder  the  laws  of  California.  This  action 
is  brought  to  recover  the  sum  of  six  thousand  three  hundred 
fifty-one  dollars  and  seventy-two  cents,  alleged  to  be  due 
from  the  defendant  to  the  plaintiff,  with  interest  from  June 
21,  1877.  It  was  commenced  in  a  district  court  of  the 
state,  and,  on  petition  of  the  defendant,  was  removed  to 
the  circuit  court  of  the  United  States.  The  complaint  con- 
tains two  counts,  one  for  moneys  loaned  the  defendant  and 
moneys  expended  for  its  use;  the  other  for  an  amount  due 
upon  a  promissory  note  of  the  defendant  for  seven  thou- 
sand five  hundred  dollars,  bearing  date  the  twenty-first  of 
June,  1877,  payable  in  gold  coin  one  day  after  date,  with 
interest  at  the  rate  of  one  and  one  half  per  cent,  a  month 
until  paid. 

It  appears  in  evidence  that  from  the  original  organization 
of  the  Mahoney  Mining  Company,  up  to  the  twenty-second 
of  June,  1877,  the  Anglo-Californian  Bank  acted  as  its 
treasurer.  Its  moneys  were  from  time  to  time  deposited 
with  the  bank,  and  drawn  out  on  checks  of  the  company 
signed  by  its  president  and  secretary.  The  account  taken 
from  the  books  of  the  bank,  the  correctness  of  which  is  not 
disputed,  shows  a  series  of  deposits  made  by  the  company 
from  January  8,  1874,  to  June  5,  1877,  inclusive,  and  a 
series  of  its  checks  paid  by  the  bank  from  January  19, 1874, 
to  June  27,  1877,  inclusive.  Upon  this  account  a  balance 
appears  to  be  due  the  plaintiff  at  this  latter  date,  after 
proper  allowances  of  interest,  amounting  to  the  sum  de- 
manded in  this  suit.  Of  this  sum  only  thirty-two  dollars 
and  thirteen  cents  were  paid  after  the  removal  of  the  direc- 
tors, as  hereafter  mentioned. 

On  the  twenty-first  of  June,  1877,  at  a  special  meeting  of 
the  directors  of  the  mining  company,  held  in  the  afternoon 
of  that  day,  its  president  informed  them  that  the  account 
of  the  company  at  the  bank  was  overdrawn  to  the  amount 
of  six  thousand  three  hundred  and  nineteen  dollars  and 
fifty-nine  cents,  and  that  the  managers  of  the  bank 
required  either  the  money,  or  a  note  of  the  company. 
A  resolution  was  thereupon  adopted  authorizing  the  presi- 
dent and  secretary  to  execute  the  note  in  suit.   It  was  made 
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for  the  sum  of  seven  tbonsand  five  hundred  dollars,  to  cover 
not  merely  the  amount  overdrawn,  but  other  anticipated 
advances.  It  is  admitted  by  the  counsel  of  the  plaintiff 
that  the  note  can  be  enforced  only  for  the  amount  then  due, 
with  subsequent  interest  to  date,  and  he  asks  a  recovery 
thereon  only  to  that  extent. 

The  liability  of  the  defendant  for  the  amount  overdrawn 
is  denied  on  the  ground  that  its  president  and  secretary 
were  not  empowered  to  overdraw  its  account  with  the  bank, 
and  thas  incur  a  debt  for  the  company  without  special 
authorization  of  its  directors;  and  that  the  attempted  rati- 
fication of  their  action  in  this  respect  by  the  passage  of  the 
resolution  on  the  twenty-first  of  June,  1877,  and  the  execu- 
tion of  the  note  in  suit,  was  ineffectual  for  any  purpose,  on 
the  alleged  ground  that  the  directors  had  been  at  that  time 
by  judicial  decree  removed  from  office. 

It  may  be  true,  as  contended  by  counsel,  that  the  presi- 
dent and  secretary  of  the  defendant  were  not  empowered 
to  overdraw  its  account,  and  that  without  special  authority 
of  its  directors  they  could  not  in  this  way  impose  a  liability 
upon  the  company.  We  do  not  deem  it  important  to  ques- 
tion the  correctness  of  the  position;  we  are  inclined  to  the 
opinion  that  it  is  sound.  The  company  will,  however,  be 
held  liable  for  the  amount,  if  the  acts  of  its  president  and 
secretary  in  this  respect  were  subsequently  ratified  by  its 
directors.  Such  ratification  might  have  been  made  directly 
by  a  resolution  in  terms  approving  of  their  action,  or  it 
might  have  been  made  indirectly  by  ordering  the  payment 
of  the  overdraft,  or  the  issue  of  evidences  of  the  liability 
of  the  company  for  the  amount  in  the  form  of  a  note  or 
bond.  The  latter  mode  was  pursued;  and  it  accomplished 
the  purpose  designed,  if  the  directors  who  acted  in  passing 
the  resolution  mentioned  were  then  in  office.  That  resolu- 
tion was  a  clear  recognition  and  approval  of  the  conduct  of 
the  president  and  secretary,  if  the  directors  were  at  the 
time  capable  of  acting.  The  question,  therefore,  is  whether 
they  were  then  in  office. 

It  appears  that  in  a  suit  instituted  in  a  district  court  of 
the  state  to  remove  the  directors,  a  decision  was  rendered 
17 
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on  the  twenty-first  of  June,  1877,  at  eleven  o'clock  in  the 
forenoon,  deoiaring  that  the  election  of  the  directors  then 
in  office  was  illegal  and  void,  and  that  a  meeting  called  for 
an  election  of  directors  on  a  subsequent  day  was  legal  and 
valid;  and  that  the  findings  and  decree  of  the  court  carry- 
ing this  decision  into  effect  were  prepared  and  dated  the 
same  dav,  but  were  not  filed  with  the  clerk  and  entered  of 
record  until  the  following  day,  June  22.  The  question, 
therefore,  is:  when  did  this  decree  operate  to  oust  the  di- 
rectors from  office?  when,  in  other  words,  did  it  take  effect? 
For  until  then  the  parties  ousted  were  officers  defadOy  hold- 
ing under  color  of  an  election,  having  charge  of  the  afiiairs 
of  the  company,  and  capable  of  binding  it  in  all  matters 
legitimately  devolving  upon  directors  of  the  company. 
{Bairdv.  The  Bank  of  Washington,  11  Serg.  &  Bawle,  411; 
Delaware  and  Hudson  Canal  Co*  v.  Pa.  Coal  Co.,  4  Pa.  St. 
131.) 

It  seems  to  us  clear  that  the  decree  did  not  take  effect 
until  it  was  regularly  filed,  or  entered  of  record.  Until  it 
left  the  possession  of  the  judge  of  the  court,  he  could 
change  it  in  any  and  all  particulars;  he  could  add  to  it,  or 
limit,  or  reverse  it.  By  the  oral  decision  he  had  only  an- 
nounced his  opinion;  that  opinion  did  not  take  the  form  of 
an  authoritative  decree  until  it  had  been  filed  with  the 
clerk,  and  thus  became  a  matter  of  record.  Until  then  it 
was  not  binding  upon  any  one.  The  case  was  tried  by  the 
court  without  the  intervention  of  a  jury,  and  in  such  cases 
its  findings  must  precede  the  entry  of  the  decree,  and  the 
statute  requires  that  they  shall  be  filed  with  the  clerk. 
(Code  of  Civil  Procedure,  sec.  632.) 

The  case  cited  by  counsel  from  the  supreme  court  of  Ver- 
mont ( The  Toivn  of  Haddington  v.  The  Thion  of  Charlotte, 
16  Yt.  50),  does  not,  in  our  judgment,  militate  against  these 
views.  The  opinion  of  the  court  in  that  case  had  reference 
to  the  formal  enrollment  of  the  decree,  for  it  says  that  the 
decree  was,  for  all  the  purposes  intended,  good  when  passed, 
that  is,  when  reduced  to  form,  and  approved  by  the  judge; 
and  the  question  was,  whether  the  omission  of  the  clerk  to 
formally  spread  it  on  the  records  prevented  it  from  taking 
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effect  at  the  time  when  it  was  thus  rendered.  The  court  held 
that  it  did  not;  that  the  efficacy  of  the  judgment  did  not 
depend  upon  the  action  of  a  functionary  who  had  nothing  to 
do  with  its  rendition,  and  who,  by  law,  was  vested  with  no 
power  or  authority  but  the  mere  ministerial  duty  of  enroll- 
ing it.  We  see  nothing  to  question  in  this  decision,  but  it 
has  no  application  to  the  case  at  bar.  Here  there  was  noth- 
ing with  reference  to  which  the  clerk  could  act  at  all  until 
the  findings  and  decree  were  filed  by  the  district  judge. 
Until  then  there  was  no  legal  form  given  to  the  decision  of 
the  court.  The  findings  prepared  required,  under  the  stat- 
ute, the  signature  of  the  judge,  and  their  previous  filing  was 
essential  to  the  entry  of  any  judgment.  The  clerk  could 
not  add  the  signature  of  that  officer,  even  if  he  could  have 
drawn  up  in  form  the  conclusions  which  the  court  had  an- 
nounced. (See  Whitney  v.  Bdden,  4  Paige,  140;  and  2 
Daniel's  Chan.  Practice,  1217.) 

The  fact  that  the  directors,  or  some  of  them,  were  in- 
formed of  the  decision  announced  by  the  judge  of  the  dis- 
trict court,  when  the  resolution  was  passed,  does  not  change 
the  efficacy  of  .the  resolution  as  a  ratification  of  the  action 
of  the  president  and  secretary  in  making  the  overdraft. 
They  knew  that  the  decision  was  not  necessarily  final;  that 
it  might  possibly  be  changed  upon  petition  of  counsel,  or 
upon  the  judge's  own  motion.  They  knew  at  least  that  a 
decision  announced  was  not  a  decree  entered,  and  they  were 
not  required  to  govern  their  action  as  though  the  one  was 
equally  operative  as  the  other  upon  their  position  and  rights 
as  directors.  ^ 

It  is  also  contended  by  counsel  of  the  defendant,  that  the 
resolution  was  ineffectual  as  a  ratification,  on  the  alleged 
ground  that  it  was  passed  while  an  order,  made  in  another 
suit  by  a  state  court,  was  in  force  restraining  the  parties 
from  acting  as  directors.  That  case  was  subsequently  aban- 
doned; and  it  is  stated  by  counsel  of  the  plaintiff  here,  that 
the  order  was  at  the  time  discharged.  But  assuming  that  it 
was  not  discharged  when  the  resolution  was  passed,  we  do 
not  see  how  it  can  be  held  to  have  affected  the  plaintiff,  not 
a  party  to  the  suit.    The  parties  disobeying  the  order  may 
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have  been  proceeded  against  as  for  a  contempt  in  the  state 
court,  but  the  order  could  not  impair  the  efficacy  of  their 
action  with  a  third  party. 

Upon  a  careful  consideration  of  the  whole  case,  we  have 
come  to  the  conclusion  that  the  plaintiff  is  entitled  to  re- 
cover against  the  defendant  upon  the  note  for  the  amount 
of  the  overdraft,  as  shown  by  the  account,  and  expressed  in 
the  resolution  of  the  twenty-first  of  June,  1877,  namely,  the 
sum  of  six  thousand  three  hundred  and  nineteen  dollars  and 
fifty-nine  cents,  with  interest  at  the  rate  specified.  Find- 
ings will  be  filed  to  that  effect,  and  judgment  entered 
thereon. 


Michael  Ryan  v.  Central  Pacific  R.  R.  Co.* 

CiBCUiT  Court,  District  of. California. 
September  30,  1878. 

1.  Railroad  Grants — Lieu  Lands. — ^A  grant  of  the  alternate  sections  of 
land  designated  by  odd  numbers  within  twenty  miles,  on  each  side  of  the 
road,  was  made  to  aid  in  the  construction  of  the  California  and  Oregon 
Railroad,  with  a  provision  that  if  it  should  be  found  that  there  was  not 
sufficient  land  within  the  limits  indicated  not  sold,  reserved,  subject  to 
pre-emption,  etc.,  then  the  grantee  might  select  in  lieu  thereof  enough 
land  to  make  up  the  deficiency  out  of  the  nearest  alternate  sections  des- 
ignated by  odd  numbers  outside,  but  within  ten  miles  of  the  said  limit. 
The  road  was  located  through  a  tract  of  country  lying  within  the  exte- 
rior limits  of  land  claimed  under  a  Mexican  grant,  for  which  a  claim  for 
confirmation  was  pending  in  the  United  States  courts  at  the  time  the 
plat  of  the  survey  was  filed  with  the  secretary  of  the  interior,  and  the 
lands  withdrawn  from  public  sale,  etc.  The  claim  under  the  Mexican 
grant  was  finally  rejected,  and  after  such  rejection,  there  being  a  defi- 
ciency, lieu  lands  were  selected  outside  of  the  twenty-mile  limit  on  each 
side,  but  within  the  exterior  limits  before  claimed  under  said  rejected 
grant :  HeUit  1.  That  the  grant  attached  to  the  specific  alternate  sec- 
tions designated  by  odd  numbers  within  the  forty-mile  limit  on  the  filing 
of  the  plat  of  survey  of  the  line  with  the  secretary  of  the  interior,  and 
the  withdrawal  of  the  land  from  sale,  etc. ;  2.  That  the  grant  did  not 
attach  to  any  particular  land  outside  said  limit  to  make  up  a  deficiency 
until  said  deficiency  had  been  ascertained,  and  the  selection  in  lieu  there- 
of actually  made;  3.  That  the  Mexican  grant  covering  the  lands  situated 
within  the  limits  from  which  such  lieu  lands  were  authorized  to  be  se- 

•Aifirmed  by  Sapreme  Court,  October  Term,  1878. 
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lected,  having  been  finally  rejected  before  such  deficiency  was  ascertained 
and  selections  in  lieu  thereof  made,  the  odd  sections  outside  of  the  forty- 
mile  limit  so  embraced  in  the  exterior  bounds  of  said  rejected  grant  were 
subject  to  selection  to  supply  such  deficiency. 

2.  Sanger  v.  Newhall,  2  Otto,  761,  distinguished. 

3.  Statute  Constbued,  14  U.  S.  Statutes,  239. 

Before  Sawyer,  Circuit  Judge. 

On  July  25,  1866,  congress  passed  au  act  granting  the  al- 
ternate sections  of  public  land,  not  mineral,  for  a  distance 
of  twenty  miles  on  each  side  of  the  line  of  the  road,  to  aid 
in  the  construction  of  a  railroad  by  the  California  and  Ore- 
gon Railroad  Company  (14  Stat.  239).  It  was  also  provi- 
ded, that  *'  when  any  of  said  alternate  sections,  or  parts  of 
sections,  shall  be  found  to  have  been  granted,  sold,  reserved, 
occupied  by  homestead  settlers,  pre-empted,  or  otherwise  dis- 
posed of,  the  lands  designated  as  aforesaid  shall  be  selected 
by  said  company  in  lieu  thereof,"  out  of  the  nearest  land 
within  ten  miles  outside  of  the  lands  so  granted,  etc.  The 
rights  of  said  California  and  Oregon  Bailroad  Company 
have  become  vested  in  the  defendant.  The  road  was  located 
through  a  tract  of  land  claimed  under  a  Mexican  grant  to 
one  Manuel  Diaz,  and  at  the  time  of  the  location  proceed- 
ings were  pending  in  the  courts  of  the  United  States  for  a 
confirmation  of  said  grant.  The  shid  grant  was  finally  re- 
jected as  invalid  by  the  supreme  court  of  the  United  States 
on  March  3,  1873.  On  October  30,  1874,  it  was  found  that 
there  was  not  sufficient  laud  within  the  said  forty -mile  limit 
subject  to  the  grant  to  satisfy  the  said  grant;  and,  there- 
upon, on  said  day,  the  said  defendant  selected  the  land  in 
question,  and  applied  for  a  patent  therefor  as  lieu  lands 
under  the  provisions  of  the  act,  the  said  land  being  au  al- 
ternate odd  section,  and  lying  outside  and  within  ten  miles 
of  the  said  forty-mile  limit,  and  being  within  the  exterior 
limits  of  said  grant  claimed  to  have  been  made  to  Diaz. 
The  register  and  receiver  of  the  Marysville  land-office  ap- 
proved said  selection  December.  26,  1874,  which  approval 
was  affirmed  by  the  secretary  of  the  interior,  and  a  patent 
in  due  form  was  thereupon  issued  to  defendant  therefor  ou 
March  17,  1876.     At  the  date  of  said  selection  said  land 
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was  public  laud,  said  Mexican  grant  liaving  more  than  a 
year  and  a  half  before  that  time  been  finally  rejected,  and 
it  was  not  within  any  other  of  the  exceptions  indicated  or 
implied  in  the  act. 

Afterwards,  on  July  14, 1876,  the  complainant,  being  in  all 
respects  qualified,  filed  an  application  in  due  form  to  be  al- 
lowed to  enter  the  said  land  under  the  homestead  act  of 
1862,  paid  the  proper  fees,  and  received  a  duplicate  receipt 
therefor  from  the  register  and  receiver  of  the  land-office  of 
the  district.  He  then  filed  his  bill  to  restrain  the  defend- 
ant from  using  its  patent,  u{)ou  the  ground  that  said  laud 
was  not  subject  to  selection  in  lieu  of  the  lands  specifically 
granted. 

0.  P.  Evans,  for  complainant. 
J.  P.  Hoge,  for  defendant. 

Sawyeb,  Circuit  Judge.  The  land,  being  at  the  time  of 
the  passing  of  the  act  of  congress,  and  the  filingi  of  the 
map  of  the  survey  and  withdrawal  from  sale  in  the  office  of 
the  secretary  of  the  interior,  within  the  limits  of  land 
claimed  under  a  Mexican  grant,  the  only  question  is, 
whether  it  was  excluded  from  lands  from  which  lieu  lands 
could  be  selected,  notwithstanding  the  fact  that  the  grant 
had  been  finally  rejected  long  before  the  selection  was 
made.  It  is  claimed  by  complainant  that  the  case  is 
controlled  by  the  decision  in  Sanger  v.  Neivhally  2  Otto, 
762.  I  think  it  clearly  not  within  the  rule  adopted  in  that 
decision.  In  that  case  the  grant  attached  to  the  specific 
sections  within  the  limits  indicated  at  the  time  the  location 
of  the  road  became  fixed;  or,  at  least,  it  took  effect  upon 
the  withdrawal  of  the  lands  by  the  secretary  of  the  interior 
from  pre-emption,  private  entry  and  sale,  etc.  (12  Stat. 
492;  2  Otto,  762.)  At  the  time  the  right  of  the  railroad 
company  attached  there  was  pending  a  claim  for  confirma- 
tion of  a  Mexican  grant  embracing  within  its  exterior 
boundaries  the  land  in  question;  and  this  was  held  to  take 
the  land  out  of  the  category  of  "public  lands,"  as  that 
term  was  used  in  the  act,  and,  consequently,  that  they  were 
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not  within  the  terms  of  the  grant  at  the  time  the  right  at- 
tached to  the  odd-numbered  sections.  This  is  the  ground 
upon  which  the  decision  is  rested.  * 

The  court  sajs:  **  There  can  be  no  doubt,  that  by  the 
withdrawal  the  grant  took  effect  upon  such  odd-numbered 
sections  of  public  lands  within  the  specific  limits  as  were 
not  excluded  from  its  operation,  and  the  question  arises, 
whether  lands  within  the  boundaries  of  an  alleged  Mexican 
grant  which  were  then  [at  the  time  when  the  grant  took 
effect  upon  the  odd-numbered  sections],  8icb  judice,  public 
within  the  meaning  of  che  act  of  congress."  (2  Otto,  762.) 
In  the  case  now  under  consideration  the  grant  is  specific 
only  to  the  alternate  sections  designated  by  odd  numbers 
within  twenty  miles  on  each  side  of  the  railroad  line;  and 
to  these  sections  only  did  the  grant  specifically  attach  upon 
filing  the  map  of  location  and  withdrawal  from  sale,  etc., 
thereon  by  the  secretary  of  the  interior.  Such  lands  as  were 
thus  specifically  affected  by  the  grant,  and  were  within  the 
exterior  limits  of  a  Mexican  grant  for  which  a  claim  was 
still  pending,  and  such  only,  are  within  the  decision  of 
Sanger  v.  Newhall.  Whatever  difference  of  opinion  there 
may  have  been,  and  may  still  be,  notwithstanding  the  de- 
cision in  that  case  by  a  divided  court,  as  to  the  lands  under 
the  conditions  of  that  case,  there  can  be  none,  I  apprehend, 
on  the  proposition  that  the  lands  in  that  case  would  have 
passed  to  the  railroad  company  if  the  Mokelumne  grant  had 
been  finally  rejected  before  the  line  of  the  road  had  become 
*^  definitely  fixed."  Before  that  time  the  grant  was  a  mere 
float  depending  wholly  upon  the  future  location  of  the  road. 
The  act  of  congress  gave  a  right  to  the  grantee  to  annex 
the  grant  to  land  that  might  be  open  to  appropriation  along 
any  line  it  might  select.  It  required  a  location  of  the  road 
to  attach  the  grant  to  any  specific  land.  And  upon  the 
location  it  attached  to  all  odd  sections  upon  which  there 
was,  at  that  time,  no  other  claim.  \  And  the  right  of  loca- 
tion was  in  the  grantee.  In  this  case,  the  right  to  select 
other  lands  in  lieu  of  the  sections  specifically  designated, 
which  were  found  to  have  been  previously  appropriated, 
was,  also,  a  pure  float  within  certain  limits;  and  it  did. not 
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attach  to  any  specific  land  until  it  had  been  finally  ascer- 
tained that  a  deficiency  existed,  and  not  even  then  until  a 
selection  had  bee^  made  by  the  grantee.  The  right  at- 
tached to  the  specific  land  upon  the  selection,  and  not  be- 
fore. And  at  the  time  when  the  deficiency  was  ascertained 
and  the  selection  made,  and  long  before  that  time,  the 
Mexican  grant  had  been  finally  rejected,  and  the  lands  were 
unincumbered  public  lands  open  to  selection  for  home- 
steads, pre-emptions,  or  for  any  lawful  purpose  without  any 
obstruction  whatever.  Indeed  there  is  no  express  excep- 
tion in  this  act,  as  there  was  in  the  Central  Pacific  act,  of 
lands  reserved,  occupied  by  homestead  settlers,  pre-emp- 
tious,  etc.  The  exception  arises  by  implication  only,  from 
the  provision  that  when  any  of  the  alternate  sections  *' shall 
be  found  to  have  been  granted,  sold,  reserved,'*  etc.,  other 
lands  "designated  as  aforesaid" — that  is  to  say,  ** alternate 
sections,"  "designated  by  odd  numbers," — "shall  be  se- 
lected," etc.,  and  this  exception  by  implication  only  extends 
by  its  terms  to  the  twenty-mile  limit  on  each  side  of  the 
line.  But  it  was,  doubtless,  not  intended  that  a  selection 
should  be  made  of  lands  in  which  some  prior  existing  right 
had  become  vested. 

CoDgress  manifestly  designed  the  grant  to  be  for  the  full 
amount  of  land  indicated;  and  the  only  object  of  any  ex- 
ception at  all  of  the  classes  mentioned,  was  to  prevent  in- 
terference with  rights  existing  in  others.  The  exception 
was  not  designed  to  limit  the  grant,  but  to  avoid  disturbing 
substantial  rights  already  vested  and  still  existing.  And 
that  the  company  might  get  its  full  quantity,  congress 
authorized  it  to  make  up  any  deficiency  by  reason  of  any 
prior  right  that  might  have  attached  to  any  lands  specifically 
designated  by  selecting  other  lands  outside  the  designated 
limits.  The  intention  was  to  give  the  full  amount  of  land 
designated,  and  the  only  care  of  congress  was  not  to  inter- 
fere with  rights  already  vested  and  still  existing.  The  right 
to  the  lieu  lands  only  attached  on  the  selection,  and  at  that 
time  there  was  no  conflicting  interest.  All  reason  for  any 
exception  at  all  had  ceased  to  operate.  Any  less  favorable 
construction  would  practically  nullify  this  grant  along  a 
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large  portion  of  the  line,  or  any  other  grant  in  similar  terms 
throaghout  a  large  portion  of  the  state.  For  examples,  in 
very  many  cases,  indeed,  almost  universally  ia  California, 
Mexican  grants  were  for  a  specific  quantity  of  land  within 
exterior  boundaries  containing  a  much  larger  quantity,  like 
the  grant  in  Fremonfs  case,  17  How.  573,  which  was  for  ten 
leagues  within  exterior  boundaries  containing  a  hundred 
leagues.  So  also  the  grant  to  Tturbide,  the  rejection  of 
which  was  affirmed  in  22  How.  290,  was  for  four  hundred 
square  leagues  within  exterior  boundaries  embracing  the 
whole  state.  Had  that  single  grant  chanced  to  have  been 
undisposed  of  at  the  time  of  the  location  of  any  of  the  sev- 
eral roads  in  California  receiving  land  grants,  not  one  foot 
of  land  would  have  passed  to  any  railroad  company  in  the 
state  under  the  decision  in  Newhall  v.  Sayiger.  The  grant 
now  in  question  was  intended  to  be  substantial,  not  a  mere 
delusion ;  and  the  act  should  be  construed  as  it  was  intended 
to  be  understood  by  Congress  at  the  time  it  was  passed, 
and  not  as  it  may  suit  the  convenience  or  interests  of  parties 
who  come  in  seeking  the  advantages  resulting  from  the  con- 
struction of  the  road  after  its  completion  under  the  act,  by 
the  parties  who  built  it  relying  upon  this  grant.  Any  con- 
struction which  shall  deprive  the  defendant  of  the  lands 
which  it  reasonably  had  a  right  to  expect  under  the  act  of 
Congress,  would  wrongfully  wrest  from  it,  by  judicial  sanc- 
tion, a  large  portion  of  the  consideration  which  formed  the 
inducement  to  the  undertaking.  I  can  perceive  no  plaus- 
ible ground  for  the  view  maintained  by  the  complainant,  or 
for  extending  the  principles  adopted  in  Newhall  v.  Sanger 
beyond  the  limits  required  by  the  decision.  The  judgment 
in  that  case  is  binding  upon  this  court,  and  must  be  fol- 
lowed as  to  all  lands  in  the  same  category.  In  my  judgment 
the  land  in  question  does  not  fall  within  the  decision;  and 
it  was  subject  to  selection,  and  the  title  in  the  railroad  com- 
pany is  valid. 

The  bill  mustbe  dismissed.     Let  a  decree  be  entered  ac- 
cordingly. 
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Ira  G.  French  v.  Thomas  Edwards  et  al. 

CiBCorr  CoTJBT,  District  of  California. 
October  7,  1878. 

1.  Confession  of  Judgmbnt. — Under  the  Btatute    of  California  of  1850 

(Stat.  1850,  454,  sec.  293),  authorizing  an  entry  of  judgment  upon  con- 
fession without  action,  the  statement  required  must  be  signed  by  the 
party  in  person;  and  a  judgment  entered  upon  a  statement  signed  by  the 
defendant's  attorney  in  the  case,  is  void. 

2.  Samb. — Where  the  judgment  under  said  act  was  entered  upon  a  statement 

signed  by  two  of  the  defendants  in  person,  and  by  the  attorney  of  the 
third:  Held,  that  the  consent  of  those  signing  was  only  that  judgment 
might  be  entered  against  all;  and  as  there  was  no  authority  to  enter 
judgment  as  to  the  third  party,  the  judgment  was  unauthorized  and  void 
as  to  all. 

3.  Sale  Under  Satisfied  Judgment  Void. — Where  an  execution  is  issued 

upon  a  judgment  and  returned  satisfied,  and  the  judgment>creditor  after- 
wards assigns  the  judgment  to  one  of  the  principal  judgment-debtors,  a 
sale  of  the  co-defendants'  property  upon  a  second  execution,  issued  at 
the  instance  of  the  assignee  of  the  judgment,  is  void. 

4.  Judgment — Estoppel. — French  sued  Eilwards  to  recover  land,  and  there 

was  a  trial,  and  judgment  for  defendant.  Afterwards,  French  conveyed 
the  land  to  Vance,  who  sued  Edwards  to  recover  the  same  land.  Ed- 
wards set  up  as  a  defense,  by  way  of  estoppel,  the  prior  judgment 
against  French,  and  subsequent  conveyance  to  Vance,  and  the  court 
found  the  matter  of  estoppel,  and  gave  judgment  for  defendant  solely 
on  that  ground.  Afterwards,  said  first  judgment  in  French  v.  Edwards 
was  reversed  on  writ  of  error,  and  the  cause  remanded  for  a  new  trial; 
whereupon  French,  having  amended  his  complaint,  Edwards,  in  his  an* 
Bwer  thereto,  alleged  a  conveyance  from  Vance  to  Reynolds  with  notice 
of  Vance's  judgment;  that  Reynolds  is  now  prosecuting  this  action  for 
his  own  benefit,  and  in  turn  set  up,  by  way  of  estoppel,  the  said  convey- 
ance to  Vance,  and  judgment  in  Vance  v.  Edwards:  I/eld,  that  the  va- 
cation of  the  judgment  in  French  v.  Edwards,  after  the  judgment  in 
Vance  v.  Edwards,  which  was  based  solely  on  the  first  judgment,  re- 
moved the  matter  of  estoppel,  and  that  the  judgment  in  V^anee  v.  Ed' 
wards  constituted  no  defense  to  the  action. 
6.  Tkuht  Estate— Execution  Sale. — A  tract  of  land  was  conveyed  to 
Vance,  Sneath,  and  Melvin,  "Trustees  of  the  Sutter  Land  Company,'* 
an  unincoi*porated  association  of  more  than  thirty  persons,  Vance  and 
Sneath  being  members.  A  judgment  for  a  debt  of  the  association  hav- 
ing been  recovered  in- an  action  to  which  all  the  members  in<lividually, 
including  Vance  and  Sneath,  were  parties  defendant,  all  of  whom  ap- 
peared, an  execution  was  issued  thereon,  and  the  said  land  sold:  Jleld, 
that  Vance  and  Sneath  had  an  undivided  interest  iu  both  the  legal  and 
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beneficial  estate  in  the  land,  and  that  their  interest  at  least  passed  by 
the  sale. 

6.  Recovery  of  Entire  Land  by  Co-tenant. — The  holder  of  an  undivided 

interest  in  land  under  the  laws  of  California  may  recover  the  entire  land, 
as  against  all  parties,  except  his  co-tenants. 

7.  Amending  Return — Tax  Sale. — Under  a  decree  for  taxes,  the  sheriff 

sold  a  large  tract  of  land,  and  made  a  return  that  he  sold  to  the  **  high- 
est bidder,*'  where  the  law  required  a  sale  of  the  smallest  quantity  that 
any  party  would  take  and  pay  the  taxes  and  costs.  Six  months  were 
allowed  by  law  for  redemption,  at  the  expiration  of  which  time  the 
sheriff  executed  a  deed,  which  recited  a  sale  to  the  highest  bidder.  In 
an  action  by  the  grantee  on  the  tax  deed  to  recover  the  land,  it  having 
been  held  that  the  sale  appeared  upon  the  face  of  the  return  and  deed  to 
be  .void,  the  ex-sheriff,  six  years  after  the  sale,  by  direction  of  the  court, 
amended  his  return  showing  a  valid  sale,  and  afterwards  executed  a  new 
deed  corresponding  with  the  amended  return:  Held,  1.  That  the  origi- 
nal  return  was  made  in  the  regular  course  of  the  sheriff^s  duty,  and  was 
the  proper  and  only  record  evidence  of  the  mode  of  sale,  and  that  it 
showed  a  void  sale  from  which  there  was  no  necessity  to  redeem;  2. 
That  the  owner  of  the  property  was  not  bound  to  ascertain  the  mode  of 
sale  from  any  other  source,  and  had  a  right  to  rely  upon  the  truth  of  the 
record  thus  made;  3.  That  the  ex-sheriff  could  not,  years  after  the  ex- 
piration of  the  time  for  redemption,  amend  his  return  so  as  to  show  the 
sale  to  be  valid,  which  before  appeared  upon  the  record  to  be  void,  and 
thereby  and  by  his  reliance  upon  a  false  record  cut  the  owner  off  from 
his  right  of  redemption. 

8.  Presumption — Trust. — The  presumption  of  a  reconveyance  of  lands  con- 

veyed in  trust,  after  it  becomes  impossible  to  execute  the  trust,  arising 
under  the  conditions  of  this  case  as  stated  in  French  v.  Edtcards,  21 
Wall.  147,  is  a  conclusive  presumption. 

Before  Sawyer,  Circuit  Judge. 

The  facts  sufficiently  appear  in  the  opinion. 

John  Reynolds,  for  the  plaintiff. 

J,  H,  McKune  and  «/.  W.  Aitnsirong,  for  the  defendants. 

Sawyer,  Circuit  Judge.  The  plaintiff  has  title  unless  it 
has  been  cut  off  in  some  one  of  the  several  modes  suggested 
by  defendants.  None  of  the  defendants  claim  title  except 
Lincoln,  who  claims  through  a  sale  and  sheriff's  deed  under 
a  judgment  for  taxes.  He  has  no  other  title.  If  this  fails, 
then  he,  as  well  as  the  other  defendants,  claims  that  the  title 
is  outstanding  in  other  parties. 
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Ira  G.  French  v.  Thomas  Edwards  et  al. 

CiRCDiT  Court,  District  of  Caufornia. 

OCJTOBER  7,  1878. 

1.  Confession  of  Judgment. — Under  the  statute    of  California  of  1850 

(Stat.  1850,  454,  sec.  293),  authorizing  an  entry  of  judgment  upon  con* 
fession  without  action,  the  statement  required  must  be  signed  by  the 
party  in  person;  and  a  judgment  entered  upon  a  statement  signed  by  the 
defendant's  attorney  in  the  case,  is  void. 

2.  Same. — Where  the  judgment  under  said  act  was  entered  upon  a  statement 

signed  by  two  of  the  defendants  in  person,  and  by  the  attorney  of  the 
third:  Uetd^  that  the  consent  of  those  signing  was  only  that  judgment 
might  be  entered  against  all;  and  as  there  was  no  authority  to  enter 
judgment  as  to  the  third  party,  the  judgment  was  unauthorized  and  void 
as  to  all. 

3.  Sale  Under  Satlsfied  Judgment  Void. — Where  an  execution  is  issued 

upon  a  judgment  and  returned  satisfied,  and  the  judgment-creditor  after- 
wards assigns  the  judgment  to  one  of  the  principal  judgment-debtora,  a 
sale  of  the  co-defendants'  property  upon  a  second  execution,  issued  at 
the  instance  of  the  assignee  of  the  judgment,  is  void. 

4.  Judgment — £stoppel. — French  sued  Edwards  to  recover  land,  and  there 

was  a  trial,  and  judgment  for  defendant.  Afterwards,  French  conveyed 
the  land  to  Vance,  who  sued  Edwards  to  recover  the  same  land.  Ed- 
wards set  up  as  a  defense,  by  way  of  estoppel,  the  prior  judgment 
against  French,  and  subsequent  conveyance  to  Vance,  and  the  court 
found  the  matter  of  estoppel,  and  gave  judgment  for  defendant  solely 
on  that  ground.  Afterwards,  said  first  judgment  in  French  v.  Edtraitln 
was  reversed  on  writ  of  error,  and  the  cause  remanded  for  a  new  trial; 
whereupon  French,  having  amended  his  complaint,  Edwards,  in  his  an- 
swer thereto,  alleged  a  conveyance  from  Vance  to  Reynolds  with  notice 
of  Vance's  judgment;  that  Reynolds  is  now  prosecuting  this  action  for 
his  ow^n  benefit,  and  in  turn  set  up,  by  way  of  estoppel,  the  said  convey- 
ance to  Vance,  and  judgment  in  Vance  v.  Edwards:  HeUl^  that  the  va- 
cation of  the  judgment  in  French  v.  Edwards^  after  the  judgment  in 
Vance  v.  Edwards,  which  was  based  solely  on  the  first  judgment,  re- 
moved the  matter  of  estoppel,  and  that  the  judgment  in  Vance  v.  Iki- 
wards  constituted  no  defense  to  the  action. 

5.  Trust  Estate— Execution  Sale. — A  tract  of    land  was  conveyed   to 

Vance,  Sneath,  and  Melvin,  '*  Trustees  of  the  Sutter  Land  Company," 
an  unincorporated  association  of  more  than  thirty  peiisons,  Vance  and 
Sneath  being  members.  A  judgment  for  a  debt  of  the  association  hav- 
ing been  recovered  in- an  action  to  which  all  the  members  individually, 
including  Vance  and  Sneath,  were  parties  defendant,  all  of  whom  ap- 
peared, an  execution  was  issued  thereon,  and  the  said  land  sold:  If  eld, 
that  Vance  and  Sneath  had  an  undivided  interest  in  both  the  legal  and 
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said  judgment;  that  the  acHon  is  now  being  prosecuted  for 
the  benefit  of  said  Reynolds,  and  then  set  up  in  turn  as  one 
defense  the  said  judgment  in  Vance  against  these  defend- 
ants by  way  of  estoppel  against  further  litigation  herein, 
which  judgment  rested  solely  on  the  former  judgment  in 
this  case  which  had  in  the  meantime  been  reversed  as 
stated;  and  this  is  the  matter  adjudged  now  relied  on.  The 
question  on  this  point  is  precisely  the  same  as  when  pre- 
sented to  this  court  on  motion  for  leave  to  file  a  supple- 
mental answer  setting  up  the  Yance  judgment.  I  am 
entirely  satisfied  with  the  view  I  took  on  that  motion,  and 
content  myself  with  referring  to  the  decision  then  rendered 
reported  in  4  Saw.  125. 

3.  As  to  the  Martin  and  Lynch  trust.  I  regard  the  de- 
cision in  this  case,  reported  in  21  Wall.  150,  where  the  facts 
are  fully  stated,  as  indicating  the  opinion  of  the  supreme 
court  to  be  that  the  presumption  arising  upon  the  facts 
stated  is  an  indisputable  or  conclusive  presumption.  It 
must  have  been  evident  to  the  court  that  there  had  in  fact 
been  no  reconveyance,  and  the  court  would  scarcely  have 
sent  the  case  back  on  that  point' under  ttiese  circumstances, 
if  it  had  not  deemed  the  presumption  conclusive.  The  pre- 
sumption in  this  class  of  cases  is  either  conclusive  or  use- 
less; and  if  useless,  it  might  as  well  not  be  indulged.  The 
ends  of  justice  in  such  cases,  doubtless  require  the  pre- 
sumption; but  if  so,  they  require  it  to  be  indisputable.  I 
shall  therefore  acttipon  that  view.  I  have,  however,  at  the 
request  of  the  defendant,  and  upon  testimony  admitted 
against  the  objection  and  exception  of  the  plaintiff,  found 
the  fact  upon  the  'evidence  that  no  reconveyance  was  actu- 
ally executed.  It  is  a  fact  in  the  case,  and  the  defendants 
are  entitled  to  have  it  found  in  this  special  verdict,  so  that 
they  may  have  the  benefit  of  it,  if  I  have  misapprehended 
the  views  of  the  supreme  court  as  to  the  character  of  the 
presumption  arising  in  the  case. 

4.  As  to  the  alleged  Sutter  Land  Company  trust.  The 
Sutter  Land  Company  was  an  unincorporated  company, 
consisting  of  more  than  thirty  members.  A  conveyance  to 
the  larger  portion  of  the  premises  in  controversy  had  been 
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XDade  to  Yance,  Sneath  and  Melvin,  as  trustees  for  the 
Sutter  Land  Company.  In  1858,  one  Pettitt  brought  an 
action  against  the  members  of  the  Sutter  Land  Company 
for  a  debt  due  from  the  association,  making  all  the  mem- 
bers individually  parties,  and  all  answered.  Vance  and 
Sneath  were  two  of  the  trustees,  and  were  also  parties  de- 
fendant to  the  suit  as  members  of  the  company.  A  judg- 
ment was  obtained  and  a  large  portion  of  the  property 
standing  in  the  names  of  Yance,  Sneath  and  Melvin,  sold 
under  an  execution  issued  upon  the  judgment.  All  the  title 
acquired  under  these  proceedings  became  vested  in  the 
plaintiff  before  the  commencement  of  this  suit.  Two  of 
ihe  three  parties  vested  with  the  legal  title,  Yance  and 
Sneatb,  and  all  the  beneficiaries  were  parties  to  the  suit. 
There  being  no  corporation,  Yance  and  Sneath  had  undi- 
vided interests  in  both  the  legal  and  equitable  title  to  the 
land  which  was  sold,  as  well  as  in  the  part  unsold,  and,  at 
least,  their  interest  in  the  part  sold,  passed  by  the  judgment 
and  sale,  and  this  is  sufficient  in  this  state  to  enable  the 
successor  to  their  interest  to  recover  against  all  the  world 
except  their  co-tenfots.  I  think,  also,  under  such  a  state 
of  facts  the  entire  legal  title  which  was  vested  in  Yance  and 
Sneath,  and  the  entire  beneficial  interest  in  the  whole, 
passed.  Yance's  interest,  also,  in  the  part  not  sold  under 
the  execution,  passed  to  plaintiff  by  subsequent  convey- 
ance. 

The  evidence  shows  that  the  enterprise  of  the  Sutter  Land 
Company  was  long  since  abandoned,  and,  although  Sneath 
and  Melvin  and  the  secretary  of  the  company  were  exam- 
ined as  witnesses  by  defendants,  it  does  not  appear,  nor  am 
I  aware,  that  any  of  the  association  now  claim  title  for 
themselves,  or  that  they  ever  have  since  the  sale  under  said 
judgment,  claimed  any  interest  in  said  premises;  and  none 
of  the  defendants  connect  themselves  with  that  title. 

5.  As  to  the  tax  title.  After  the  reversal  of  the  judgment 
by  the  decision  reported  in  13  Wall.  506,  on  the  ground 
that  the  tax  deed  originally  executed  is  void  upon  its  face, 
the  defendant,  Lincoln,  on  June  11,  1872 — more  than  six 
years  after  the  sale  and  return — procured  an  ex  parte  order 
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of  the  state  district  court  directing  the  ex-sheriff  to  amend 
his  return  to  the  order  of  sale  in  the  tax  sale,  so  as  to  show 
that  the  sheriff  sold  the  least  quantity  of  land  that  any  party 
would  take  and  pay  the  taxes  and  costs,  instead  of  showing 
a  sale  to  the  highest  bidder,  as  the  return  was  originally 
made;  and  the  ex-sheriff  thereupon  amended  his  return  in 
accordance  with  said  order. 

On  the  same  day  he  executed  and  delivered  to  Lincoln 
another  deed  in  which  he  recited  the  facts  as  stated  in  the 
amended  return. 

The  defendants  thereupon  filed  supplemental  answers  set- 
ting up  the  title  thus  acquired  by  defendant,  Lincoln, 
through  the  corrected  return  and  new  deed,  since  the  former 
trial.  Plaintiff  claims  on  the  one  hand,  that  when  the 
sheriff  made  his  return,  executed  and  delivered  his  deed  in 
accordance  therewith,  and  went  out  of  office,  his  power  was 
exhausted;  and  that  even  if  he  could  amend  his  return  by 
stating  omitted  acts,  and  make  a  new  deed  supplying  cor- 
responding defects,  he  could  not  amend  by  falsifying  facts 
before  returned,  and  make  a  new  deed  reciting  facts  incon- 
sistent with  his  recitals  in  his  first  deed.  On  the  other 
hand  it  is  insisted  that  the  return  can  be  amended  so  as  to 
correct  errors  in  any  particulars,  and  new  deeds  be  made 
correct  in  fact  in  their  recitals  at  any  distance  of  time;  and 
many  authorities  are  cited  to  sustain  this  view. 

The  current  of  authorities  undoubtedly  sustains  the  gen- 
eral proposition  maintained  by  defendants  where  no  new 
rights  will  be  gained  or  lost  by  the  amendment.  But  there 
are  facts  in  this  case  that  do  not  appear  to  have  been  con- 
sidered in  any  of  the  cases  brought  to  my  attention  by  de- 
fendants' counsel.  Under  the  statute  of  California  affecting 
the  question,  the  owner  of  real  estate  sold  under  a  judgment 
for  taxes,  had  a  right  of  redemption;  but  the  time  within 
which  he  was  called  upon  to  exercise  it  was  extremely  short 
— it  being  only  six  months.  In  this  case,  as  in  most  others 
of  the  kind,  the  owner  did  not  appear  in  the  tax  suit  in  any 
part  of  the  case;  and  the  whole  proceedings  from  beginning 
to  the  end,  including  the  sale  and  making  of  the  first  return 
and  the  deed  and  the  amendment  of  the  return  and  execu- 
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tion  of  the  new  deed,  were  witlioat  the  presence  of  the 
owner.  The  return  by  the  officer  of  his  proceedings  at  the 
tax  sale  was  made  in  the  proper  and  ordinary  coarse  of  his 
duty. 

The  act  of  1851,  concerning  sheriffs,  in  force  when  the  tax 
sale  in  question  was  made,  provides  that:  '^A  sheriff  to 
whom  any  process,  writ,  order  or  paper  shall  be  delivered, 
shall  execute  it  with  diligence,"  etc.,  ''and  shall  return  it 
without  delay  to  the  proper  court  or  officer  with  his  certifi- 
cate indorsed  thereon  of  the  manner  of  its  service  or  execu-  ' 
tion."  (Stat.  1851,  191,  sec.  6.)  The  act  of  1864,  relating 
to  sales  under  judgments  for  taxes,  provides,  that  a  copy  of 
the  decree,  ''  duly  certified  by  the  clerk,  shall  authorize  the 
sheriff  to  sell  the  property  therein  described,  ''and  such 
copy,  when  executed  and  returned  by  the  sheriff,  shall  be 
filed  with  the  other  papers  as  a  part  of  the  judgment  roll." 
(Stat.  1863-64,  400,  sec.  1;  see,  also,  Practice  Act  then  in 
force,  sec.  212.) 

Thus,  it  was  a  part  of  the  official  duty  of  the  sheriff  to 
make  a  certificate,  and  indorse  it  on  the  process,  of  the  man- 
ner of  its  execution;  and  the  process  in  this  case  by  express 
provision  of  the  statute  was  a  certified  copy  of  the  decree, 
which  when  returned  with  the  certificate  of  the  mode  of  ex- 
ecution was  under  the  express  provision  of  the  statute  to  be 
"filed  with  the  other  papers  as  a  part  of  the  judgment  roll." 
It  was  intended  by  the  statute  to  become  a  part  of  the  au- 
thentic public  record  of  the  proceedings  for  the  information 
and  security  of  all  interested  in  them.  This  record  was 
necessary  not  only  for  the  purpose  of  informing  the  owner 
of  the  fact  of  sale,  but  of  its  terms,  in  order  that  he  might 
know  whether  it  was  necessary  to  redeem  under  the  law  to 
preserve  his  property;  and  if  so,  what  amount  it  would  be 
necessary  to  pay  to  effect  a  redemption.  This  record,  with 
the  certificate  of  sale,  are  the  authentic,  official,  and  only 
means  provided  by  law  to  furnish  this  information,  and  the 
facts  stated  in  this  record  the  owner  of  the  land  was  entitled 
to  rely  upon  as  true.  It  may  be,  if  the  sheriff  had  omitted 
to  make  any  return  other  than  to  make  the  certificate  of  sale, 
and  in  due  time  the  deed,  that  the  want  of  a  return  would 
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not  have  been  fatal,  the  certificate  and  deed  being  correct 
and  in  dae  form.  If  this  is  so — bat  it  is  not  necessary  to 
decide  the  point  now — having  made  a  return,  he  was  bound 
to  speak  the  truth.  The  return  being  made  became  a  part 
of  the  record  of  the  case  of  which  parties  interested  were 
bound  to  take  notice,  and  upon  which  they  were  entitled  to 
rely.  If  all  the  proceedings  were  regular,  the  owner  was, 
perhaps,  bound  to  know  that  a  sale  would  be  made,  but  he 
was  not  required  to  be  present  in  person,  and  was  not  bound 
to  know  the  terms  upon  which  the  sheriff  actually  sold  other- 
wise than  from  the  record  made  of  it  by  the  officer  in  his 
return  as  required  by  law,  and  for  the  purpose  of  giving 
this  information. 

In  this  case  the  sheriff  made  a  return,  which,  as  we  have 
seen,  formed  a  part  of  the  public  judgment  record;  and  that 
record,  the  proper  and  only  place  to  go  for  information,  in- 
formed the  world  and  the  owner  of  the  property  sold,  that 
the  sheriff  had  sold  a  tract  of  land  one  mile  long  by  half  a 
mile  wide  which  was  in  fact  laid  out  into  a  city,  and  in  part 
occupied  as  such,  to  the  highest  bidder  for  the  sum  of  one 
hundred  and  seventy-five  and  forty-two  one  hundredths  dol- 
lars. The  owner  consulting  that  record,  and  this  is  the 
only  notice  he  is  presumed  to  have  had,  was  informed  that 
the  sale  was  an  absolute  nullity  on  its  face;  and  that  there 
was  nothing  from  which  he  was  called  upon  to  redeem.  If 
he  examined  this  record,  and  so  concluded,  he  judged 
rightly,  for  the  supreme  court  so  held  in  this  very  case  on 
a  former  writ  of  error.  If  years  afterwards,  and  after  the 
expiration  of  six  months  from  the  sale,  the  ex-sheriff  can 
amend  his  return,  and  his  deed  made  in  pursuance  thereof, 
showing  a  valid  instead  of  a  void  sale,  the  owner  relying  on 
the  false  record  by  this  act  loses  the  right  of  redemption. 
The  purchaser,  it  is  true,  loses  the  benefit  of  his  purchase; 
but  he  is  necessarily  present  at  the  sale  at  which  he  himself 
buys,  and  knows  the  actual  ticrms  of  sale.  He  also  has  no- 
tice by  the  record  of  the  false  return,  and  he  can  call  upon 
the  sheriff  to  correct  it  in  time.  If  it  be  not  corrected,  and 
the  record  is  permitted  to  speak  a  falsehood  till  the  six 
months  expires,  it  operates  as  a  fraud — though,  doubtless, 
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unintentionally — upon  the  owner  by  which  he  loses  his 
property;  and  the  purchaser  by  having  notice  by  the  record 
of  its  falsity  without  requiring  its  seasonable  correction,  is 
in  some  sense  a  party  to  the  fraud. 

Ify  under  such  circumstances  either  must  suffer,  it  should 
be  the  purchaser,  rather  than  the  owner,  whose  loss  by  the 
error  is  usually  vastly  the  greater.  If  either  must  be  remit- 
ted to  the  responsibility  of  the  sheriff  in  an  action  for  a 
false  return,  it  should  be  the  party  who  knows,  or  is  bound 
to  know,  the  record  to  be  false,  rather  than  the  one  who  does 
not.  That  a  return  can  not  be  amended  to  the  injury  of  any 
party  was  held  in  NewhaU  v.  Provost^  6  Cal.  86.  Freeman  v. 
Paul,  3  Greenl.  263-64,  is  in  point.  For  the  very  reason 
that  it  would  cut  off  a*  redemption,  the  court  refused  to 
permit  the  amendment  of  a  return  by  showing,  in  accord- 
ance with  the  facts,  the  execution  of  a  process  three  days 
earlier  than  appeared  by  the  retui*n.  So,  in  Thatcher  v. 
Miller,  13  Mass.  273,  the  court  refused  to  allow  a  return  to 
be  amended  where  an  injury  would  have  resulted.  (See, 
also,  45  Mo.  116;  29  Vt.  332.)  In  JTiatcher  v.  Miller,  the 
court  observes*:  ''For  an  officer  to  undertake,  six  years  after 
a  defective  return,  to  know  with  certainty  the  performance 
of  a  particular  duty,  when  he  is  daily  and  hourly  perform- 
ing similar  duties  upon  different  persons,  is  more  than  can 
be  expected,  however  strong  his  memory.  In  the  cases 
cited,  where  amendments  have  been  permitted,  there  was 
something  in  the  record  by  which  the  correction  could  be 
made."  And  this  language  was  quoted  by  the  court  with 
approbation  in  Means  v.  Osgood,  7  Me.  148,  cited  by  de- 
fendants' counsel.  In  the  case  now  under  consideration, 
McGlatchy,  the  ex-sheriff,  was  examined.  He  could  not  re- 
member this  particular  sale,  and  only  testified  as  to  what 
was  done  at  the  sale  from  his  recollection  of  what  his  cus- 
tom was  at  tax  sales.  He  did  not  even  state  that  he  was 
pei*sonally  present  at  the  sale,  and  the  first  return  was  made 
by  a  deputy,  who  would  seem  from  the  return  to  have  made 
the  sale;  and  he  was  not  examined. 

Even  defendants'  authorities  recognize  the  principle 
stated  as  in  Gilmore  v.  Stetson,  16  Me.  124;  Means  v.  Osgood^ 
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7  Me.  147.  The  cases  cited  by  defendants,  are  generally 
cases,  such  as  where  a  summons,  for  instance,  has  been 
regalarly  served,  but  the  return  is  defective.  In  such  case 
the  party  has  had  his  notice  by  the  actual  service  of  the 
process  upon  him,  not  by  the  return.  The  return  is  to  en- 
able the  court,  and  others  interested,  to  see  that  jurisdic- 
tion has  been  acquired.  The  party  is  bound  to  act  upon 
the  service  made,  and  not  upon  the  evidence  furnished  to 
the  court.  He  has  had  the  legal  notice,  and  no  injury  is 
done  him  by  correcting  the  record,  so  as  to  show  the  fact. 
He  has  had  his  opportunity  to  appear  and  defend.  But  in 
this  case  the  owner  was  not  bound  to  attend  the  sale  in  per- 
son, or  to  know  the  mode  or  form  of  the  sale,  except  as  he 
got  it  from  the  record,  which  the  law  requires  the  officer  to 
make  of  his  acts  at  the  sale.  The  acts  at  the  sale  are  not 
matters  of  record,  except  as  they  are  made  so  by  the  return, 
and  the  owner  gets  his  notice  from  that  return,  and  not  from 
a  service  on,  or  notice  to,  him  personally.  At  least,  he  is 
not  bound  to  get  it  elsewhere;  and  there  is  no  presumption 
that  he  gets  it  from  any  other  source.  If,  relying  on  the 
official  record,  which  is  the  only  notice  he  is  presumed  to 
have,  he  is  misled  by  a  falsehood  in  the  record,  and  thereby 
fails  to  redeem  because  the  record  shows  nothing  to  redeeni 
from,  he  is  injured  by  the  amendment  of  the  record  after 
the  time  of  redemption  is  past,  when  it  is  too  late  to  protect 
himself.  In  the  other  case  where  the  service  of  the  process 
is  duly  made,  the  party  seiTed  has  the  proper  legal  notice, 
and  he  is  not  injured  by  the  amendment  showing  the  fact. 
This  is  the  plain  distinction  between  the  two  classes  of 
cases.  It  does  not  matter  that  the  party  injured  is  a  party 
generally  to  the  action.  The  court  has  no  more  Tight  to 
arbitrarily  injure  him  than  a  stranger.  The  term,  ''not  a 
party  to  the  action,"  in  some  of  the  cases  cited  by  defend- 
ants' counsel,  is  loosely  used.  The  question  is,  or  should 
be,  will  anybody  be  injured  by  the  amendment.  In  the 
case  of  a  party,  the  amendment  is  allowed,  not  because  he 
is  a  party,  but  because  being  a  party,  and  duly  notified,  he 
has  all  the  opportunity  to  which  he  is  entitled,  and  he  is  not 
in  fact  injured  by  making  a  correct  record  of  matters  already 
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within  his  knowledge.  Betums  are  only  allowed  to  be 
amended  by  courts  in  furtherance  of  justice.  The  amend- 
ment of  a  return,  after  a  right  of  redemption  is  lost,  by  a 
party  relying  upon  the  false  return,  would  certainly  not  be 
in  furtherance  of  justice.  It  is  true,  that  it  is  the  duty  of 
the  owner  by  statute  to  make  reasonable  efforts  to  ascertain 
if  there  is  any  tax  against  him,  and  if  so,  to  pay  it,  and  thus 
avoid  a  sale  of  his  property;  but  we  are  looking  at  the 
question  in  its  legal  aspect,  and  every  citizen  is  entitled  to 
stand  upon  his  strict  legal  rights.  No  one  familiar  with  the 
operation  of  the  tax  laws  and  sales,  in  this  state  at  least,  I 
apprehend,  can  doubt  that  it  is  for  the  interest  of  the  cit- 
izen— and  such  interest  is  the  interest  of  the  public  upon 
the  whole,  as  well  as  of  tHe  in^vidual  citizen  and  the  inter- 
est of  justice — that  in  one-sided  proceedings,  without  actual 
notice  to  the  owner  to  divest  his  title  to  real  estate  for  non- 
payment of  taxes,  the  officer  should  be  held  to  a  rigid  com- 
pliance in  all  important  particulars  with  the  statute  upon 
the  subject,  and  so  the  authorities  in  this  state  all  hold;  and 
that  the  official  records  of  these  proceedings,  of  which  the 
public  is  bound  to  take  notice,  should  be  required  to  speak 
the  truth,  so  that  those  interested  shall  not  be  misled  to 
their  injury.  Our  tax  laws  are  complicated,  and  different 
taxes,  and  parts  of  taxes,  are  payable  at  different  times. 
The  taxpayer  is  required  to  hunt  up  his  taxes,  and  seek  the 
tax  gatherer,  instead  of  the  tax  gatherer  seekiug  the  tax- 
payer, or  even  notifying  him  individualUy  of  the  tax  against 
him. 

These  circumstances,  together  with  careless  assessments, 
especially  of  real  estate — sometimes  to  wrong  parties,  to 
unknown  owners,  to  different  persons,  and  the  like — ^render 
it  difficult,  if  not  next  to  impossible,  for  the  citizen  of  av- 
erage intelligence  even,  to  know  when  he  is  through  paying 
taxes  for  any  given  year.  Under  all  these  difficulties,  and 
where  officers  charged  with  the  execution  of  the  law,  and 
whose  special  duty  it  is  to  thoroughly  familiarize  themselves 
with  their  provisions,  often  themselves  commit  errors,  it  is 
not  remarkable  that  honest  citizens,  absentees,  women,  and 
children,  inheritors  of  estates  of  deceased  persons  often 
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absent,  who  would  willingly  pay  their  taxes,  and  who  en- 
deavor to  do  so,  sometimes  make  slips,  and  receive  the  first 
notice  of  an  unpaid  tax  from  the  dealer  in  tax  titles,  when, 
with  deed  in  hand,  he  demands  possession  of  their  prop- 
erty already  sold,  and  the  time  of  redemption  expired. 
Where  the  period  allowed  for  redemption  from  a  tax  sale  is 
only  six  months,  the  time  of  redemption  is  so  short  as  to 
make  the  right  itself  little  less  than  a  delusion — a  right  in 
name  rather  than  in  substance.  One  who  has  failed  to  find 
and  pay  the  tax  in  time  to  prevent  a  sale  would  scarcely  be 
likely  to  learn  of  the  sale  within  six  months  afterwards,  un- 
less he  should  chance  to  require  an  examination  of  the  title 
for  the  purpose  of  a  mortgage  or  sale.  Even  then,  profes- 
sional searchers  of  records  and  experts  sometimes  fail  to 
make  the  discovery.  One  can  hardly  have  occupied  a  seat 
upon  the  bench,  or  have  been  a  practicing  attorney  long  in 
this  state,  without  having  cases  of  tax  sales  and  deeds 
brought  to  his  attention,  wherein  the  taking  of  the  property 
by  the  purchaser  would  be  little  short  of  downright  plunder, 
effected  under  the  forms  of  law. 

Parties  are  not  likely,  willfully,  or  knowingly,  to  allow 
property  of  large  value  to  be  thus  sacrificed  without  re- 
demption. There  is  usually  positive  ignorance,  or  misap- 
prehension, which,  to  a  great  extent,  takes  away  actual  cul- 
pability. 

While  no  sympathy  is  due  to  the  man  who  knowingly  or 
willfully  evades  the  payment  of  his  share  of  the  public  bur- 
dens, or  from  culpable  negligence  fails  to  pay  his  taxes 
levied  for  the  support  of  the  government  which  protects 
him,  it  is,  perhaps,  upon  the  whole,  fortunate,  that  the  care- 
lessness or  ignorance  of  those  charged  with  the  execution  of 
the  tax  laws,  so  often  leaves  an  avenue  of  escape  to  the 
really  honest,  though  unfortunate  delinquent.  At  all  events 
the  interests  of  justice  manifestly  require  the  proceedings 
in  tax  cases  to  be  in  the  strictest  conformity  to  law  in  all 
essential  particulars.  I  know  nothing  of  the  character  of 
the  delinquency  in  this  particular  case;  but  one  rule  must 
be  established  for  all  falling  within  the  same  lepjal  princi- 
ples.    I  think  the  amendment  of  the  return  and  execution 
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of  the  second  deed  under  the  conditions  of  this  case  so  as 
to  cat  off  the  right  of  redemption  not  made  in  furtherance 
of  justice,  and  that  it  was  unauthorized  by  law.  It  may 
well  be  questioned  whether  a  tax  levied  in  solido,  upon  a 
whole  tract  of  large  extent  laid  out  fnto  city  lots,  and  in 
part  actually  occupied  as  such,  like  this,  and  owned  by  a 
large  number  of  different  persons,  as  appears  from  the  find- 
ings was  the  case  here,  is  valid.  And  the  character  of  the 
levy  appears  upon  the  face  of  the  judgment-roll.  But  un- 
der the  view  I  take  upon  the  points  discussed,  it  will  be 
unnecessary  to  consider  the  points  made  upon  the  invalidity 
of  the  proceedings  prior  to  the  sale. 

The  original  complaint  was  filed  in  this  case  soon  after 
the  cause  of  action  accrued,  November  8,  1866,  twelve  years 
ago.  Special  findings  have  been  prepared  presenting  fully 
all  the  facts  upon  which  the  rights  of  the  parties  depend. 
Should  there  be  any  error  in  the  conclusions  of  law  drawn 
from  the  facts,  the  appellate  court  will  be  able  to  reverse 
or  modify  the  judgment,  and  render  such  final  judgment  as 
the  rights  of  the  parties  may  require  without  any  further 
trial  in  this  court,  thereby  ending  a  long,  tedious,  expensive, 
and  troublesome  litigation. 

Under  the  view  I  take,  there  is  no  title  in  any  of  the  de- 
fendants, and  no  outstanding  title  to  any  portion  of  the 
premises  which  are  specifically  stated  in  the  findings  of  fact 
to  be  in  the  possession  of  the  several  defendants  therein 
named,  other  than  the  lots  excepted  in  the  judgment  or- 
dered, and  the  plaintiff  is  entitled  to  judgment. 

There  must  be  a  judgment  for  plaintiff  in  accordance  with 
the  order  appended  to  the  findings. 
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Teresa  E.  Coulson  v.  Byron  Z.  Holmes  et  al. 

CiBcuiT  CouBT,  District  of  Obegon. 
OOTOBEB  14.  1878. 

1.  Revocation  of  Will.  —  A  conveyance  of  property  previously  devised 

works  a  revocation  of  such  devise;  and  this,  where  the  conveyance  is 
to  the  devisee,  accompanied  by  a  trust  in  favor  of  the  devisor. 

2.  Alteration  of  EIstate. — A  will  does  not  take  effect  upon  an  after-acquired 

estate;  and  any  alteration  of  the  estate  of  the  testator  in  the  premises 
after  the  devise  works  a  revocation  of  the  will. 

3.  Judgment  of  Pbobate  of  Will. — A  court  may  determine  that  certain 

premises  are  not  within  the  operation  of  a  certain  will,  without  question- 
ing the  validiiy  of  such  will,  or  the  legality  of  the  judgment  admitting 
it  to  probate. 

Before  Deadt,  District  Judge. 

Suit  in  equity  to  establish  and  declare  a  trust  in  real 
property. 

John  H.  Reed  and  Sidney  Dell,  for  the  complainant. 
Eugene  A.  Cronan  and  John  Waldo,  for  the  defendants. 

Deady,  J.  This  suit  is  brought  to  establish  an  alleged 
trust  in  certain  real  property  situate  in  Portland,  in  favor  of 
the  complainant,  Teresa  E.  Coulson,  nee  Holmes,  and  her 
two  sisters,  the  defendants,  Alice  J.  Strowbridge  and  Mary 
A.  Haeston,  who,  having  refused  to  join  in  the  suit  as  com- 
plainants, are  therefore  made  parties  defendant;  and  for  an 
account  of  the  rents  and  profits  as  against  the  defendant, 
Byron  Z.  Holmes;  and  also  to  procure  an  equal  partition  of 
the  premises  between  the  plaintiff  and  said  defendants,  by 
a  sale  thereof  and  a  division  of  the  proceeds. 

The  bill  alleges  that  at  and  long  before  March  29,  1870, 
Thomas  J.  Holmes,  the  brother  of  the  plaintiff  and  the 
defendants,  was  the  owner  of  an  undivided  half  of  the 
premises  in  question,  and  the  defendant,  Byron  Z.,  the 
owner  of  the  other  such  half;  that  at  the  date  aforesaid,  said 
Thomas  J.  executed  a  conveyance  of  his  interest  in  the 
property  to  the  plaintiff  for  the  expressed  consideration  of 
one  dollar,  but  in  fact,  without  any  consideration,  and  in 
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trust  for  himself;  that  at  and  \)efore  the  date  of  sach  con- 
veyance the  said  Thomas  J.  was  threatened  with  an  action 
for  seduction,  and  being  of  weak  mind,  and  greatly  under 
the  influence  of  the  plaintiff,  he  was  induced  by  the  latter 
to  make  the  same  so  as  to  prevent  his  property  from  being 
taken  to  satisfy  any  judgment  for  damages  which  might  be 
ol^ained  against  him  in  such  action;  that  the  plaintiff  ac- 
cepted said  conveyance  with  a  full  knowledge  and  under- 
standing of  the  purpose  with  which  it  was  made,  but  after- 
wards and  upon  various  pretenses  deferred  the  reconvey- 
ance of  said  property  in  pursuance  of  said  trust,*  with  the 
hope  of  defrauding  the  lawful  heirs  of  said  Thomas  J.  of 
their  just  rights  in  the  premises,  the  said  plaintiff  being 
well  aware  that  said  Thomas  J.  was  not  likely  to  live  long; 
that  said  Thomas  J.  died  on  December  27,  1876,  leaving  as 
his  only  heirs  at  law  the  plaintiff  and  defendants;  that  since 
the  date  of  said  death  there  has  been  received  and  appro- 
priated by  the  plaintiff  from  the  rents  and  profits  of  said 
premises  the  sum  of  six  hundred  dollars  per  month;  that 
said  premises  are  of  the  value  of  thirty  thousand  dollars, 
and  consist  of  lot  2  in  block  38,  and  the  southwest  quarter 
of  block  16,  together  with  a  strip  eighty  feet  long  by  five 
and  one  half  feet  wide  off  the  west  end  of  lots  3  and  4  of 
said  block,  upon  which  there  are  valuable  buildings;  that 
an  equal  partition  of  the  same  among  the  parties  aforesaid 
cannot  be  made  in  kind  without  irreparable  injury  thereto; 
and  that  since  the  death  of  the  said  Thomas  J.  the  com- 
plainant has  frequently  demanded  from  the  defendant, 
Byron  Z.,  a  conveyance  of  her  interest  in  the  premises^  and 
an  account  of  the  rents  and  profits  thereof,  but  be  has  al- 
ways refused,  and  claims  to  own  the  same  absolutely. 

The  defendants,  Strowbridge  and  Hueston,  do  not  an- 
swer. The  answer  of  the  defendant  Byron  Z.,  admits  the 
making  of  the  conveyance  as  alleged,  but  denies  that  it  was 
made  in  trust,  and  denies  all  the  allegations  of  the  bill  as  to 
the  causes  which  induced  the  execution  of  the  same.  Ad- 
mits that  since  the  death  of  Thomas  J.,  he  has  received 
from  theproperty,  as  rents  and  profits,  about  twelve  thoa- 
.saud  dollars,  and  that  the  rents  now  amount  to  the  sum  of 
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five  hundred  and  fifty  dollars  per  month.  By  way  of  **a 
farther  and  separate  answer/'  the  defendant  also  alleges 
that  Thomas  J.,  on  February  27,  1868,  duly  made  and  pub- 
lished his  last  will  and  testament,  whereby  he  bequeathed 
and  devised  to  said  defendant  all  his  real  and  personal  prop- 
erty of  whatever  nature  and  kind;  that  said  Thomas  J.  died 
as  aforesaid,  leaving  said  will  unrevoked;  that  the  convey- 
ance aforesaid  was  afterwards  made  by  said  Thomas  J.  to 
prevent  the  possibility  of  his  intentions,  as  expressed  in 
said  will,  from  being  defeated  by  the  loss  or  destruction  of 
the  same,  or  any  improvident  disposition  which  he  might 
otherwise  make  of  his  property  prior  to  his  death,  and  not 
with  any  intention  torevoke  said  will;  and  that  the  same 
was  duly  proven  in  the  proper  court  about  April  16, 1877. 

The  complainant  excepts  to  so  much  of  the  answer  as 
sets  up  the  making  and  proof  of  the  alleged  will  for  imper- 
tineQce,  upon  the  ground  that  the  subsequent  conveyance  of 
the  same  premises  operated  so  far  as  a  revocation  of  the 
will.  The  law  of  Oregon,  section  790  Civil  Code,  following 
the  Statute  of  Frauds  of  Charles  II.,  sec.  6,  ch..3,  provides 
that  ''a  written  will  cannot  be  revoked  or  altered,  other- 
wise  "  than  by  another  writing  executed  by  the  testator  in 
the  same  manner;  or  else  by  burning,  tearing,  canceling, 
obliterating  or  destroying  the  will,  with  the  intent  and  pur- 
pose of  revoking  the  same,  by  the  testator,  or  in  his  pres- 
ence and  by  his  direction. 

But  notwithstanding  this  statute,  it  has  always  been  held 
that  a  will  may  be  revoked  by  implication  or  inference  of 
law.  (4  Kent,  621.)  Among  these  implied  revocations  is 
any  act  of  the  testator  which  alters  the  estate  or  interest 
held  by  him  in  the  lands  devised  at  the  date  of  the  will;  as 
for  instance,  a  conveyance  of  the  same,  or  a  valid  contract 
to  do  so.  The  will  takes  effect  only  at  the  death  of  the  tes- 
tator. Beal  property  acquired  after  making  the  will  goes 
to  the  heir.  If,  therefore,  the  testator  is  not  seised  at  the 
time  of  his  death,  of  the  same  estate  or  interest  in  the 
premises  that  he  was  at  the  time  of  making  the  will,  the 
&ame  does  not  pass  by  the  devise,  bat  goes  to  the  heir. 
{Bidlard  v.  Carter,  6  Pick.  144;  Jettiey.  Picard,  4  Or.  298.) 
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This  is  held  either  upon  the  ground  that  the  alteration  of 
the  estate  is  evidence  of  a  change  of  purpose  on  the  part  of 
the  testator;  or  more  properly,  that  it  works  a  revocation  of 
the  will  by  depriving  the  testator  of  the  estate  devised  and 
thus  leaves  nothing  for  the  will  to  operate  upon  at  his  death. 
{WaUonY.  Walton,  7  Johns.  Oh.  268;  Mnusev.  Cox,  5 Id.  450; 
Heirvngton  v.  Biuld,  6  Denio,  322;  Boaley  v.  Bosley,  14  How. 
395;  Ballard  v.  Carter,  5  Pick.  116;  Keayi's  IVUl,  5  Dana,  25; 
4  Kent,  628;  2  Am.  L.  Cas.  668;  2  Greenl.  Ev.,  sec.  686;  8 
Bac.  Ab.  500.) 

The  statute  of  this  state  upon  the  subject  of  wills  (sec.  9) 
has  changed  this  rule  so  far,  as  to  provide  that  ''a  bond, 
covenant  or  agreement  *  *  to  convey  any  property  de- 
vised or  bequeathed  in  any  last  will  previously  made,  shall 
not  be- deemed  a  revocation  of  such  previous  devise  or  be- 
quest," but  that  the  same  shall  pass  to  the  devisee,  subject 
to  said  bond,  covenant  or  agreement.  A  mere  agreement, 
therefore,  to  convey  no  longer  works  a  revocation  of  a  pre- 
vious devise  of  the  same  property,  but  a  conveyance  or 
other  act  which  passes  the  title  and  produces  an  alteration 
in  the  estate  of  the  devisor,  is  left  by  the  statute  to  have 
the  same  effect  upon  a  prior  devise  as  before  its  passage. 

The  answer  of  the  defendant  Byron  Z.  admits  the  con- 
veyance of  the  premises  to  himself  subsequent  to  the  making 
of  the  will;  and  if  such  conveyance  was  absolute  as  claimed 
by  said  defendant,  there  could  be  no  question  but  it  oper- 
ated to  revoke  the  previous  devise  to  him.  In  that  case 
Byroff  Z.  would  hold  under  the  deed  and  not  the  will,  be- 
cause before  the  will  took  effect — December  27,  1875 — the 
testator  had  conveyed  all  his  interest  in  the  premises  to  the 
defendant,  and  there  was  then  nothing  left  in  the  former 
upon  which  it  could  operate  or  take  effect.  In  such  case 
the  devise  would  be  adeemed  or  defeated. 

Upon  this  view  of  the  matter,  any  reference  in  the  answer 
to  this  will,  except  so  far  as  the  personalty  is  concerned,  is 
certainly  impertinent.  For  as  to  the  realty  conveyed  by 
the  deed,  the  will  is  non-existent  and  of  no  effect.  In 
KearCa  Will,  supixi,  Patrick  Kean  devised  a  tract  of  land  to 
John  Kean  and  afterwards  executed  a  deed  conveying  him 
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the  same  land.  The  coart  held  that  Eean  took  the  land 
under  the  deed  and  not  the  will,  and  '' consequently  the 
will  was  inoperative  and  void" — that  is,  so  far  as  the  land 
conveyed  was  concerned.  But  the  bill  alleges  that  this 
conveyance  was  made  in  trust  for  the  grantor  therein,  and 
unless  it  was  so  made  the  complainant  has  no  equity.  The 
effect  of  the  conveyance  upon  this  view  of  the  transaction 
was  to  pass  the  legal  estate  that  was  in  Thomas  J.  at  the 
time  of  making  the  will  out  of  him  and  into  the  defendant, 
Byron  Z.,  but  in  trust  for  the  use  and  benefit  of  Thomas  J. 
It  was  said  by  Lord  Mansfield  in  Doe  v.  Potty  2  Dong.  722, 
that  the  doctrine  of  revocation  by  alteration  of  the  estate 
had  been  carried  to  an  absurd  length  in  some  of  the  English 
cases;  and  in^BaUard  v.  Carter ,  siipra,  Parker,  J.,  in  deliv- 
ering the  opinion  of  the  court,  said,  that  in  assenting  to  the 
doctrine — "we  would  understand  by  any  alteration  of  an 
estate,  a  material  alteration;  one  which  changes  the  nature 
and  effects  of  the  seisin  of  the  testator;"  and  that  the  court 
was  not  inclined  "by  anticipation  to  adopt  as  law"  such 
cases  as  where  the  alteration  was  for  the  express  purpose  of 
giving  effect  to  a  will,  or  where  an  estate  was  changed  to  a 
fee  by  a  common  recovery,  the  testator  supposing  when  he 
made  his  will  that  he  had  a  fee,  or  when  the  testator,  part- 
ing with  his  estate  for  an  instant,  took  the  same  estate  back 
again  or  conveyed  the  estate  to  another  for  his  own  use,  but 
would  consider  them  when  they  arose. 

But  in  WaUon  v.  Wcdion,  supra,  Chancellor  Kent  held  that 
an  agreement  to  sell,  being  in  equity  equivalent  to  a  con- 
veyance, was  a  revocation  of  a  prior  devise  of  the  same 
property — and  this,  although  such  agreement  was  rescinded 
whereby  the  testator  at  his  death  held  his  estate  in  the  lands 
free  from  the  effect  of  the  act  which  produced  the  revoca- 
tion— substantially  as  though  it  had  never  taken  place. 
And  in  Bosley  v.  Bosley,  supra,  Mr.  Chief  Justice  Taney 
states  the  rule  with  apparent  approval  which  is  deduced 
from  the  authorities  in  4  Kent,  528,  as  follows:  "The  same 
interest  which  the  testator  had  when  he  made  his  will  should 
continue  to  be  the  same  interest,  and  remain  unaltered  to 
his  death,  and  that  the  least  alteration  in  that  interest  is  a 
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revocation."  In  this  case  the  legal  estate  in  the  premises 
passed  from  the  devisor  to  the  devisee  by  the  conveyance 
of  March  29, 1870 — according  to  the  answer  absolutely,  but 
according  to  the  bill  in  trust  for  the  grantor.  In  the  one 
case,  the  whole  estate  having  passed  from  the  testator  and 
none  taken  back,  nothing  is  left  on  which  the  devise  can 
operate,  and  it  must  fail,  not  so  much  on  the  ground  of 
revocation  as  the  want  of  a  subject-matter  on  which  to  op- 
erate. (2  Am.  L.  Gas.  671.)  In  the  other  case,  the  whole 
estate  passed  from  the  devisor  also,  but  at  the  same  time  he 
took  back  another  estate  in  the  premises — a  use  to  himself. 
And  although  this  may  be  said  to  be  substantially  the  same 
estate  yet  is  technically  different.  There  was  an  alteration 
of  the  estate,  and  that,  according  to  all  the  authorities, 
works  a  revocation  of  the  devise. 

The  application  of  this  rule  to  cases  where  the  convey- 
ance  is  inoperative  and  passes  no  estate,  or  where  by  the 
same  instrument  or  transaction  the  testator  takes  back  a 
beneficial  interest  in  the  property,  doubtless  had  its  origin 
in  the  very  natural  preference  which  the  common  law  gave 
to  the  heir  over  the  devisee — ^a  stranger  to  the  inheritance. 
In  England  since  1  Yic,  ch.  26,  sec.  23,  and  in  many  of  the 
American  states,  this  rule  has  been  modified  by  statute  so 
that  a  conveyance  shall  not  affect  the  operation  of  a  prior 
devise  upon  any  interest  in  the  property  which  the  testator 
had  power  to  devise  at  his  death.  (1  Bed.  on  Wills,  333.) 
Even  under  this  rule  an  absolute  and  unqualified  convey- 
ance of  the  devise  works  a  revocation  of  the  will  ex  necessx- 
tatej  but  any  disposition  short  of  or  other  than  this  leaves 
the  devise  to  stand  subject  to  the  conveyance.  Under  these 
statutes  the  legal  estate  in  the  premises  in  controversy 
would  vest  in  the  defendant,  Byron  Z.,  at  the  date  of  and 
by  means  of  the  deed,  while  the  trust  estate  or  use  given  to 
Thomas  J.  would  also  pass  to  the  former  under  the  will 
upon  the  death  of  the  latter. 

If  the  law  were  not  so  well  settled  otherwise  by  a  long 
and  uniform  course  of  decisions,  and  if  the  Oregon  statute 
changing  the  rule  as  to  agreements  to  convey  had  not  omit- 
ted conveyances  therefrom  and  thereby  indicated  the  inten- 
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tion  of  the  legislature  to  leave  them  to  have  the  same  effect 
upon  a  pnor  devi&e  as  before,  I  should  be  inclined  to  hold 
that  this  was  a  case  where  the  alteration  of  the  estate,  be- 
ing technical  rather  than  substantial,  is  not  sufficient  to  re- 
voke the  prior  devise  but  rather  suggests  an  intention  to 
anticipate  or  facilitate  it  bj  vesting  the  legal  estate  in  the 
devisee  at  once  and  leaving  the  use  to  pass  to  him  under 
the  will  upon  the  death  of  the  testator. 

But  this  point  was  not  made  in  the  argument  for  the  de- 
fendant. Indeed  the  ground  mainly  relied  upon  for  the 
defense  was  that  ^'the  question  whether  the  will  was  re- 
voked or  not  is  a  question  of  factum/'  and  that  this  ques- 
tion under  the  law  of  Oregon  is  in  ''the  first  instance 
exclusively  for  the  probate  court,"  and  cannot  be  inquired 
into  collaterally  in  any  other;  citing  1  Jarman,  106, 150,  220; 
2  Green.  Ev.  sec.  680;  Cidi/mmia  v.  McOlynn,  20  Cal.  262, 
and  other  like  authorities. 

But  as  has  been  shown  a  will  may  be  revoked  by  impli- 
cation or  operation  of  law  as  well  as  by  the  express  act  of 
the  testator;  and  the  question  of  revocation  in  this  case  is 
one  of  law  and  not  of  fact.  The  inquiry  does  not  touch 
the  validity  of  the  will  nor  the  legality  of  the  judgment  of 
the  county  court  admitting  it  to  probate.  Therefore  it  is 
not  necessary  to  consider  whether  by  the  laws  of  this  state 
the  judgment  of  such  court  is  conclusive  upon  the  validity 
of  the  will  or  not.  In  both  Bosley  v.  Boaley  and  Ballard  v. 
CarieTy  supra,  it  was  held  that  the  devise  was  revoked  and 
that  the  property  passed  under  the  conveyance  and  not  the 
will.  But  it  does  not  appear  to  have  been  suggested  that 
that  was  a  collateral  or  any  attack  upon  the  judgment  of  the 
court  admitting  the  will  to  probate.  In  fact,  neither  the 
will  nor  the  judgment  of  the  county  court  can  be  affected 
by  the  decree  of  the  court  in  this  suit.  At  most,  the  court 
will  only  determine  that  the  premises  in  question  are  not 
within  the  purview  or  operation  of  the  will — that  the  estate 
of  the  testator  therein  at  the  time  of  his  death  having  been 
acquired  in  contemplation  of  law  after  the  devise,  is  not  af- 
fected by  it. 

The  exceptions  are  allowed. 
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In  re  Lodi  Land  and  Lumber  Co.,  a  Bankrupt. 

DiSTBIGT   GOUBT,   DiSTBICT   OF   CaUFOBNIA. 

OoTOBEB  28,  1878. 

1.  Injunction — Jurisdiction. — This  court  has  no  jurisdiction  on  a  petition 
accompanied  by  aflSdavits  to  restrain  the  enforcement  of  a  judgment 
rendered  by  a  court  of  competent  jurisdiction  against  the  bankrupt,  on 
the  ground  that  it  was  obtained  by  collusion  and  fraud;  nor  has  it  au- 
thority on  such  petition  to  set  aside  that  judgment,  and  to  inquire  and 
determine  what  sum,  if  any,  is  in  fact  due  from  the  bankrupt. 

Before  Hoffman,  District  Judge. 

«/.  Desbeck,  for  assignee. 

L.  W.  Elliot  and  O.  W.  Byets,  for  Sewell  ei  al. 

Hoffman,  J.  It  may  be  that  in  a  regular  proceeding  in 
equity,  the  assignee  might  be  able  to  obtain  a  decree  setting 
aside  the  judgment  recovered  by  Sewell  as  procured  by 
fraud  and  collusion  between  himself  and  the  representative 
of  the  company.  But  that  judgment  was  rendered  by  a 
court  baying  jurisdiction  of  the  parties  and  the  subject- 
matter  of  the  suit.  It  remains  unappealed  from  and  unre- 
versed. If  assailable  now,  it  is  only  on  the  ground  that  it  was 
fraudulently  obtained,  and  that  fraud  vitiates  the  most  sol- 
emn judgments.  No  bill  in  equity  to  obtain  this  relief  has 
been  filed.  A  mere  petition  accompanied  by  affidavits  has 
been  presented  to  the  court,  with  a  prayer  that  the  plaintiff 
in  the  judgment  may  be  restrained  from  availing  himself  of 
it.  To  this  the  latter  has  replied  by  affidavits  positively 
denying  the  imputed  frauds.  What  is  the  true  state 
of  facts  it  is  not  easy  to  determine.  But  I  am  unable  to  see 
how,  on  a  mere  petition  accompanied  by  affidavits,  I  can 
grant  an  injunction  to  be  continued  indefinitely,  and  which 
virtually  nullifies  and  sets  aside  a  final  judgment  obtained 
in  a  court  of  competent  jurisdiction. 

The  assignee  does  not,  in  his  petition,  ask  that  the  plaint- 
iff in  the  suit  in  the  state  court  may  be  restrained  from  en- 
forcing his  judgment  until  he  shall  have  an  opportunity  to 
satisfy  it.    The  interposition  of  this  court  is  not  asked  to 
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prevent  a  sacrifice  of  the  property  levied  on.  The  ground 
stated  for  the  relief  asked  is,  that  no  sum  whatsoever  is  in 
fact  due  from  the  bankrupt  to  the  judgment-creditor;  and 
that  his  judgment  was  obtained  by  the  fraudulent  conniv- 
ance of  the  representative  of  the  bankrupt  corporation. 
On  the  strength  of  these  allegations,  and  the  affidavits  in 
support  of  them,  it  is  asked  that  the  judgment-creditor  be 
enjoined  from  enforcing  his  judgment.  No  further  pro- 
ceeding seems  to  be  contemplated. 

If  the  injunction  be  granted,  the  petition  will  be  functus 
officio.  It  is  not  a  bill  in  equity  to  set  aside  a  judgment  as 
obtained  by  collusion  and  fraud;  it;  prays  for  no  relief  ex- 
cept an  injunction.  The  representative  of  the  corporation,  » 
who  is  alleged  to  have  colluded  with  the  judgment-creditor, 
is  not  made  a  party  to  the  proceeding,  or  served  with  any 
order  to  show  cause;  and  the  petition  seems  to  be  framed 
on  the  idea  that  the  court  can,  on  affidavits,  proceed  to  try 
not  only  the  question  whether  the  judgment  was  fraudu- 
lently obtained,  but  also  the  question  as  to  the  amount,  if 
any,  really  due  the  judgment-creditor. 

I  know  of  no  provision  in  the  bankrupt  act  which  confers 
upon  the  court  jurisdiction  in  a  proceeding  of  this  nature 
to  inquire  into  and  determine  these. issues. 


L.  P,  Hawes  v.  Contra  Costa  Water  Co.  et  al. 

•  CiBGurr  CouBT,  District  of  Caufobnia. 

OOTOBEB  80,  1878. 

1.  State  Statutes — Authoritative  Construction. — The  coDstruction  by 

the  highest  court  of  a  state  of  a  statute  of  the  state  which  does  not 
trench  upon  any  of  the  powers  of  the  national  government,  or  upon  any 
right  guaranteed  or  protected  by  the  constitution  q^  the  United  States, 
is  authoritative  and  conclusive  in  the  national  courts. 

2.  Obiter  Dictum, — Where  the  record  in  an  action  of  which  the  court  has 

jurisdiction  fairly  presents  two  points,  upon  either  of  which  the  decision 
might  turn,  and  the  court  fully  considers  and  determines  both,  the  de- 
cision of  neither  can  be  regarded  as  an  obUer  dictum,  and  the  judgment 
is  authoritative  on  both  points. 

3.  Water  Companies — Statute  Construed. — Under  the  clause  of  the  stat- 

ute of  California  authorizing  the  formation  of  water  companies  to  supply 
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cities  with  pure  water,  which  requires  the  corporation  to  supply  water 
free  of  charge  for  extinguishing  fires,  and  other  great  necessities^  corpor- 
ations organized  thereunder,  after  supplying  certain  preferred  uses,  are 
bound  to  the  extent  of  their  means,  to  furnish  the  cities  supplied,  with 
water  free  of  charge,  for  irrigating  public  parks  and  squares,  flushing 
sewers,  and  for  all  other  municipal  purposes,  except  for  family  and  anal- 
ogous uses. 

Before  Sawybb,  Circuit  Judge. 
The  facts  appear  in  the  opinion  of  the  court. 

S.  M.  Wllsoriy  for  complainant. 

L.  D.  Latimer  and  Vrooman  &  Davis,  for  the  city  of  Oak- 
land. 

m 

Sawyer,  Circuit  Judge.  This  is  a  bill  in  equity  by  a 
stockholder  of  the  Contra  Costa  Water  Company,  a  cor- 
poration formed  under  the  act  of  1858,  to  supply  the  city  of 
Oakland  and  other  places  with  pure  water,  against  the  cor- 
poration, its  officers,  and  the  city  of  Oakland,  to  restrain 
said  corporation  from  furnishing,  and  said  city  of  Oakland 
from  taking,  water  without  charge  for  watering  public 
squares,  parks,  or  flushing  sewers,  or  other  like  municipal 
purposes.  .  The  city  of  Oakland  demurs  to  the  bill.  The 
only  question  preisented  on  the  merits,  arises  upon  the  con- 
struction of  a  provision  in  the  fourth  section  of  the  act  of 
1858,  under  which  the  water  company  was  organized,  which, 
after  giving  precedence  to  certain  specified  uses,  provides 
that  corporations  organized  under  the  act,  "shall  furnish 
water  to  the  extent  of  their  means,  to  such  city  and  county, 
or  city,  or  town,  in  case  of  fire  or  other  great  necessity, 
without  charge."  (Stat.  Cal.  1858,  219.)  The  question  is, 
whether  the  water  company,  under  the  words,  "  other  great 
necessity,"  is  bound  to  furnish,  without  charge,  water  for 
irrigating  public  squares  and  parks,  flushing  sewers,  and 
other  like  municipal  purposes.  The  counsel  for  the  city  of 
Oakland  insist  that  the  construction  of  this  act  has  been 
settled  in  favor  of  the  city  by  the  supreme  court  of  Califor- 
nia; and  that  this  construction  by  the  highest  court  of  the 
state  of  a  statute  of  the  state,  is  controlling  in  the  national 
courts.     They  rest  upon   this   consti-uction,  and  decline 
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to  regard  the  question  as  an  open  one,  or  to  argue  the  point 
as  an  original  proposition.  Tliis  being  a  state  statute  in  no 
way  trenching  upon  any  of  the  powers  of  the  national  gov- 
ernment, or  any  rights  guaranteed  or  protected  by  the  con- 
stitution of  the  United  States,  a  construction  by  the  highest 
court  of  the  state  would  be  controlling  and  conclusive  in  the 
national  courts,  as  has  often  been  held  by  the  supreme  court. 
(JValker  v.  SicUe  Harbor  Com.,  17  Wall.  650;  BaUey  v.  Ma- 
guire^  22  Id.  230;  Christy  v.  Pridgeon,  4  Id.  196;  Leffingwell  v. 
Warren,  2  Black.  603;  South  Ottawa  v.  Perkins,  4  Otto,  260; 
i2.  B.  Tax  Cases,  2  Otto,  576.)  The  complainant  insists  that 
the  construction  relied  on  by  the  defendant  is  but  a  dictum, 
or  if  otherwise,  that  the  supreme  court  had  decided  the 
same  point  the  other  way  in  a  prior  case,  and  that  this  court 
is  authorized  to  exercise  its  own  judgment  in  the  matter,  the 
point  not  being  yet  settled  by  the*  state  courts.  It,  there- 
fore, becomes  necessary  to  inquire  whether  there  has  been 
an  authoritative  construction  by  the  state  courts  of  the 
words,  ''  other  great  necessity."  The  first  case  cited  is 
Ihe  City  and  County  of  San  Francisco  v.  T/ie  Spring  Valley 
Water  Worlcs,  39  Cal.  473.  This  was  an  action  by  the  city 
of  San  Francisco  against  a  corporation  organized  under  the 
same  act  to  supply  San  Francisco  with  water,  in  which  the 
complainant,  the  city  of  San  Francisco,  sought  to  restrain 
the  defendant  from  cutting  off  the  city  from  the  use  of 
water  without  charge  for  watering  the  public  plazas  and 
all  municipal  uses  other  than  extinguishing  fires.  The  dis- 
trict court  sustained  a  demurrer  and  dismissed  the  bill.  In 
that  case,  the  discussion  and  decision  in  the  supreme  court 
turned  upon  the  language  of  another  act,  passed  at  the  same 
session,  granting  certain  rights  to  George  Ensign  and  others, 
and  known  as  the  ''Ensign  act"  (Stat.  1858,  254),  the  ' 
rights  under  said  act  having  become  vested  in  the  defendant 
in  the  action.  The  supreme  court  held  that  the  rights  of 
the  parties  must  be  determined  by  the  provisions  of  the 
Ensign  act;  and  that  under  its  provisions,  which  are  differ- 
ent from  those  now  in  question,  the  defendant  was  only 
obliged  to  furnish  water  free  of  charge  for  the  purpose  of 
extinguishing  fires   until  water  should  be  introduced  by 
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some  other  party;  and  as  it  did  not  appear  that  any  other 
party  had  introduced  water,  it  was  only  required  to  furnish 
water  free  of  charge  to  extinguish  fires.  Had  this  been  all 
there  was  in  the  bill,  the  judgment  of  the  district  court 
would,  doubtless,  have  been  affirmed.  But  the  bill  also  set 
up,  as  matter  of  estoppel,  facts  showing  that  the  rights  of 
the  parties  had  been  adjudicated  against  defendant  in  a 
former  action.  The  court  held  this  matter  to  be  well 
pleaded,  and  if  true,  to  constitute  a  valid  estoppel,  and  ap- 
parently, on  that  ground,  held  that  the  demurrer  should 
have  been  overruled.  The  judgment  on  this  point  was  ac- 
cordingly reversed,  with  directions  to  overrule  the  demurrer. 
But  since  there  was  an  answer  filed  with  the  demurrer  deny- 
ing the  matter  of  estoppel,  the  order  denying  a  temporary 
injunction  was  affirmed.  There  was  no  construction  what- 
ever of  the  language  of  the  act  now  in  question,  nor  does  it 
appear  to  have  been  considered  or  discussed  by  either  court 
or  counsel. 

The  case  having  been  remanded  to  the  district  court,  and 
the  complaint  having  been  amended  so  as  to  show  that  water 
had  in  fact  been  introduced  by  another  corporation,  the  San 
Erancisco  City  Water  Works,  whose  rights  had  been  assigned 
to  defendant,  another  trial  was  had,  and  judgment  again  ren- 
dered for  defendant,  and  a' second  appeal  taken.  On  the 
first  appeal,  and  on  the  first  hearing  of  the  second  appeal, 
''  it  was  assumed  by  court  and  counsel  that  the  rights  and 
obligations  of  the  defendant  were  to  be  ascertained  by  refer- 
ence to  the  act  of  April  23, 1858 — the  Ensign  act  (^San  Fran- 
cisco V.  S.  V.  W.  W.y  48  Cal.  509,  514).  A  rehearing  having 
been  granted,  the  opinion  delivered  on  the  first  hearing  of 
the  second  appeal  is  not  reported.  But  on  the  rehearing, 
a  new  point  was  made  that  the  Ensign  act,  upon  which  the 
former  decisions  turned,  was  unconstitutional  and  void;  and 
this  point  the  court  sustained  in  an  elaborate  opinion.  The 
defeated  party  not  being  satisfied,  another  petition  for  re- 
hearing was  filed;  and  the  court  again  at  the  following  term 
discussed  the  point  at  length  in  denying  the  petition — two 
of  the  justices  delivering  opinions  maintaining  the  unconsti- 
tutionality of  the  act,  and  one  justice  a  dissenting  opinion. 
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■  III.  ■IIIMBIHMIB-- 

In  these  opinions  the  only  points  discussed  are  the  uncon- 
stitationality  of  the  Ensign  act;  and  the  point,  that,  con- 
ceding it  to  be  unconstitutional,  the  defendant  was  still 
liable  to  supply  water  without  charge  for  all  municipal  pur- 
poses, except  '^  sprinkling  streets,*'  as  successor  of  the  San 
Francisco  City  Water  Works,  under  the  city  ordinances  by 
which  that  corporation  acquired  its  rights.     The  court  did 
not  discuss  the  meaning  of  the  clause  in  the  general  act, 
**in  case  of  fire,  or  other  great  necessity,"  nor  do  counsel 
appear  to  have  discussed  the  meaning  of  that  clause.     At 
the  conclusion  of  the  opinion  on  the  rehearing,  it  is  said,  it 
is  true,  that  "tested  by  the  general  law  under  which  the 
defendant  was  organized  it  is  under  no  obligation  to  furnish 
water  to  the  city  and  county  free  of  charge,  except  for  the 
extinguishment  of  fires  during  the  pending  thereof."    The 
learned  justice  must  have  labored  under  some  misappre- 
hension here,  for  the  phrase,   ''for  the  extinguishment  of 
fires  during  the  pendency  of  the  same,"  is  not  in  the  gen- 
eral statute,  but  in  the  Ensign  act  (Stat.  1858,  255,  sec.  3) — 
the  statute  held  to  be  unconstitutional.     The  clause  in  the 
general  act  is  "in  case  of  fire  or  other  great  necessity." 
(Id.  219,  sec,  4.)    But,  be  this  as  it  may,  there  is  here  no 
attempt  to  define  the  words  "other  great  necessity."    In 
the  second  opinion  of  the  same  learned  judge — the  opinion 
on  denying  the  second  petition  for  rehearing — the  words 
"in  case  of  fire  or  other  great  necessity,"  are  casually  re- 
ferred to  in  discussing  the  point  as  to  the  liability  of  defend- 
ant under  the  former  city  ordinances  as  successor  of  the 
San  Francisco  City  Water  Works.     But  no  attempt  is  made 
to  construe  them.     (48  Cal.  525.)    The  only  other  allusion 
to  the  phrase  is  by  Mr.  Justice  McKinstry  in  his  concurring 
opinion;  and,  apparently,  for  the  purpose  of  cutting  off  any 
pretense  that  might  afterward  be  made  that  the  court  had 
construed  the  clause.     He  says:  "I  express  no  opinion  as 
to  the  precise  meaning  of  the  phrase  '  other  great  necessity.' 
On  the  former  appeal,  and  before  I  came  to  the  bench,  it 
was  held  by  all  the  justices  qualified  to  sit  in  this  case,  that 
these  words  did  not  include  every  municipal  purpose.     I 
shall  assume  that  the  construction  given  by  the  court  is  cor- 
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rect."  (48  Cal.  531.)  I  do  not  myself  find  any  sucli  ex- 
press holding  in  the  reported  opinion  on  that  appeal,  or  any 
allusion  whatever  to  the  clause.  The  justices  probably 'en- 
tertained that  opinion,  but  may  not  have  found  it  necessary 
to  express  it  in  view  of  the  point  upon  which  the  decision 
was  rested.  It  is  now  insisted  by  the  complainant,  that 
since  the  judgment  of  the  district  court  was  affirmed,  the 
judgment  necessarily  determines  that  the  words,  ''other 
great  necessity,"  do  not  embrace  the  municipal  uses  now 
being  supplied  to  the  city  of  Oakland  free  of  charge  as 
stated  in  the  bill.  It  is  evident  from  what  has  already  been 
said,  that  the  court  did  not  intend  to  give  a  specific  con- 
struction to  the  clause,  ''other  great  necessity."  This  in- 
ference arises  from  the  questions  actually  discussed  by  both 
counsel  and  court,  and  the  points  expressly  decided.  Be- 
sides, that  idea  is  expressly  excluded  by  the  language  of 
Mr.  Justice  McEinstry.  The  matter,  it  must  be  confessed, 
is  left  in  a  somewhat  uncertain  condition,  technically  speak- 
ing; but  upon  a  careful  consideration  of  the  several  cases  as 
reported  the  following  seems  to  be  the  result.  The  city 
sought  to  restrain  the  water  company  from  cutting  off  water 
free  of  charge  for  all  municipal  purposes  except  extinguish- 
ing fires,  and  this  was  the  question  litigated;  while  the  court 
was  of  opinion  that  there  were  some  municipal  purposes  for 
which  defendant  was  entitled  to  charge,  and  on  that  ground 
held  the  city  not  entitled  to  the  injunction  sought,  without 
determining  for  what  specific  purposes  a  charge  might  be 
made,  or  for  what  specific  purposes  other  than  extinguishing 
fires,  water  must  be  furnished  free  of  charge — that  question 
not  having  been  presented  by  counsel  in  their  numerous  and 
voluminous  arguments.  And  so  the  court  itself  held,  when 
the  question  was  next  presented  in  the  case  which  will  now 
be  considered. 

After  the  decisions  in  these  cases,  the  Spring  Valley  Wa- 
ter Works  threatened  to  shut  off  water  before  then  supplied 
for  watering  plazas  and  like  municipal  uses,  and  the  board 
of  supervisors  passed  a  resolution  empowering  and  directing 
the  mayor  in  that  case  to  make  connections  with  the  pipes 
of  the  water  company  wherever  water  should  be  required 
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for  municipal  parposes;  and  an  ordinance  was  introduced 
with  similar  and  further  provisions,  and  passed  to  print. 
Whereupon  the  Spring  Valley  Water  Works  presented  a 
petition  to  the  supreme  court,  alleging  that  it  was  only  bound 
to  supply  water  free  of  charge  for  extinguishing  fires,  and 
and  setting  up  the  prior  litigation  before  considered,  claim- 
ing that  the  judgment  in  said  case  settled  the  rights  of  the 
parties  in  favor  of  the  company,  and  that  the  matter  was  res 
adjudiccUa;  also,  the  subsequent  acts  of  the  board  of  super- 
visors, including  the  threatened  passage  of  the  ordinance  so 
introduced,  and  praying  a  writ  of  prohibition.  The  decision 
has  not  yet  been  reached  in  the  official  series  of  the  Califor- 
nia Beports,  and  I  cite  from  the  copy  reported  in  the  Pacific 
Law  Beporter,  vol.  14,  page  218.  (Since  reported,  S.  V, 
W.  W.  V.  San  Francisco^  52  Cal.  112.)  A  certified  copy  of  the 
petition  and  the  printed  arguments  of  counsel  in  the  case 
have  been  furnished  me.  In  deciding  the  case,  the  coui*t 
briefly  hold  that  the  writ  of  prohibition  retains  its  character 
in  the  nature  of  a  prerogative  writ  to  be  issued  in  the  sound 
discretion  of  the  court,  and  that  in  this  case  it  would  not  be 
a  proper  exercise  of  discretion  to  issue  it.  The  opinion  of 
the  court  then  proceeds  as  follows: 

''  The  parties  bave  requested  the  court  to  place  an  inter- 
pretation upon  the  language  of  the  fourth  section  of  the 
act  of  1858,  which  is  as  follows :  'And  shall  furnish  water  to 
the  extent  of  their  means  to  such  city  and  county,  or  city, 
or  town,  in  case  of  fire,  or  other  great  necessity,  free  of 
charge.'  It  is  claimed  by  petitioner  that  it  has  been  ad- 
judged by  this  court,  that  the  city  and  county  is  not  entitled 
to  water  from  the  pipes  and  mains  of  petitioner  'free  of 
charge'  for  any  municipal  purpose,  except  for  the  extin- 
guishment of  fires;  that  such  is  the  effect  of  the  judgment 
in  San  Francisco  v.  Spring  Valley  Water  Works,  48  Cal.  493 . 
A  reference  to  the  report  of  that  case  will  show  that  the 
question  discussed  in  the  briefs,  and  the  only  questions 
considered  in  the  opinions  of  the  justices,  was  the  validity 
or  constitutionality  of  the  'Ensign  act.'  It  seems  to  have 
been  assumed  by  counsel  and  court  that  a  determination 
that  the  'Ensign  act'  was  void  must  involve  a  complete  re- 
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Tarsal,  and  not  a  modification  of  the  judgment  of  the  dis- 
trict court.  Counsel  did  not  then  indicate  their  respective 
views  (in  case  it  should  be  held  that  water  corporations 
were  not  compelled  to  furnish  water  for  all  purposes),  as  to 
the  purposes  for  which  the  company  might  charge  for  the 
water,  and  as  to  the  purposes  for  which  it  might  be  com« 
pelled  to  furnish  water  free  of  charge.  It  is  said,  however, 
that  inasmuch  as  the  complaint  was  filed  bj  the  city  and 
county  to  enjoin  a  threat  on  the  part  of  the  Spring  Yalley 
Water  Company  to  cut  off  water  for  all  purposes,  except  in 
case  of  fire,  and  as  judgment  was  rendered  for  defendant, 
such  judgment  necessarily  involved  a  determination  that 
the  company  was  entitled  to  refuse  to  furnish  water  free  of 
charge  for  any  other  purpose  than  the  extinguishment  of 
fires.  It  is  plain  from  the  opinions  therein  rendered  that 
no  such  result  was  contemplated  by  the  judges.  In  the 
opinion,  on  rehearing,  of  Mr.  Justice  Crockett,  concurred 
in  by  Mr.  Justice  Niles,  and  in  this  particular  by  Mr. 
Justice  Bhodes,  the  obligation  of  the  Spring  Valley  Water 
Works  is  described  as  being  an  obligation  to  furnish  water 
free  of  charge  'in  case  of  fire  or  other  great  necessity.' 
(Page  627.)  And  Mr.  Justice  McKinstry,  in  his  concurring 
opinion  (page  531),  says:  'The  general  law  required  all 
water  companies  to  furnish  water  to  the  extent  of  their 
means,  and  free  of  charge,  to  the  city  or  town  to  which 
water  was  conducted  in  case  of  fire  or  other  great  necessity. 
I  express  no  opinion  as  to  the  precise  meaning  of  the  phrase 
other  great  necessity.'  On  the  former  appeal,  and  before  I 
came  to  the  bench,  it  was  held  by  all  the  justices  qualified 
to  sit  in  this  case  that  these  words  did  not  include  every 
municipal  purpose. 

''Under  these  circumstances,  even  if  the  technical  effect 
of  the  judgment  in  San  Francisco  v.  Sprvtg  Valley  Water 
Worlcs  is  broader  than  the  views  expressed  by  the  justices 
would  warrant,  I  am  of  opinion  that  the  case  should  be 
held  to  be  authority  only  to  the  extent  of  a  determination 
that  the  company  is  not  bound  to  furnish  water  to  the  city 
free  for  all  purposes.  But  the  claim  of  the  city  and  county, 
in  the  action  of  the  CUy  and  County  of  San  Francisco  v.  The 
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Spring  Valley  Water  Wwlca,  was  based  on  an  assertion  that 
the  rights  and  duties  of  the  defendant,  so  far  as  furnishing 
water  to  the  city  is  concerned,  were  created  and  controlled 
by  the  Ensign  act,  and  by  the  transfer  from  the  city  water 
works  to  the  Spring  Valley  Water  Works;  and  that  by  vir- 
tue of  said  act  and  transfer  the  obligation  was  imposed  on 
the  Spring  Valley  Water  Works  to  furnish  water  for  all 
purposes.  The  pleading  on  the  part  of  the  plaiutiff  did  not 
allege  that  there  were  any  'great  necessities'  for  which  the 
water  should  be  furnished  free,  and  in  the  absence  of  such 
allegation,  the  judgment  of  the  court  only  determined  that 
the  city  and  county  was  not  entitled,  as  it  claimed,  to  free 
water  for  all  purposes.  The  decision  and  judgment  did, 
however,  determine  that  the  defendant  was  bound  to  furnish 
water  to  the  city  and  county  free  of  charge  'in  ct^se  of  fire 
or  other  great  necessity.'  The  meaning  of  these  words  is 
still  an  open  question."  (14  Pacific  Law  Beporter,  219; 
52  Cal.  118.)  Thus  the  court  construes  its  own  prior  de- 
cisions, and  declares  that  it  did  not  intend  to  give  an 
authoritative  construction  on  the  disputed  point. 

The  court  then  proceeds  to  construe  the  phrase,  ''other 
great  necessity,"  in  connection  with  the  other  provisions  of 
the  act,  and  distinctly  holds  that,  to  the  extent  of  its  means, 
"it  is  the  duty  of  the  Spring  Valley  Water  Works  to  furnish 
water  free  to  the  city  and  county  in  case  of  fire,  and  also  in 
case  it  is  demanded  for  irrigating  the  parks  and  squares, 
watering  streets,  flushing  the  sewers,  and  in  case  of  any 
other  demand  based  on  a  requirement  which  is  incidental  to 
the  discharge  by  the  supervisors  of  their  duty  as  local  leg- 
islators, except  when  it  is  to  be  used  by  human  beings  for 
family  purposes;"  but  that  said  company  "may  charge  the 
ordinary  rates  (when  they  shall  have  been  fixed  in  the  manner 
required  by  the  general  law)  for  water  supplied  for  drinking 
and  culinary  purposes;  for  purposes  of  lavation,  and  for  do- 
mestic uses  to  the  inhabitants  or  occupants  of  various  institu- 
tions, penal  or  charitable,  established  by  or  under  the  con- 
trol of  the  city  and  county  government,  to  the  public  schools, 
and  to  the  public  offices."  (Id.  220;  52  Cal.  122).  But  it 
is  now  insisted  that  this  construction  is  obiter  dictum,  and 
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therefore  of  bo  controlling  force,  because  the  court  baring 
determined  tbat  there  was  no  proper  case  for  the  issue  of  a 
writ  of  prohibition,  it  was  not  authorized  to  go  further  and 
determine  the  merits.  I  know  of  nothing  to  prohibit  the 
court  from  determining  every  point  that  is  properly  pre- 
sented by  the  record  where  it  has  jurisdiction  of  the  case. 
The  question  as  to  the  propriety  of  issuing  the  writ  was  not 
jurisdictional.  The  court  had  authority  to  issue  the  writ  in 
a  proper  case,  as  it  has  to  issue  an  injunction,  or  to  cancel 
a  deed  in  a  proper  case;  and  the  question  was,  not  whether 
the  court  had  jurisdiction  to  issue  a  writ  of  prohibition,  but 
whether  the  petition  presented  a  proper  case  for  its  exer- 
cise. There  were  two  grounds  relied  on  to  show  that  there 
was  not  a  proper  case  for  exercising  the  jurisdiction:  1. 
Tbat  the  board  of  supervisors  is  a  legislative  body  having 
a  discretion  to  pass  ordinances,  and  tbat  the  court  ought 
not  to  interfere  with  its  legislative  discretion  in  advance  on 
the  hypothesis  tbat  it  intends  to  pass  an  illegal  ordinance, 
especially  when  it  can  not  be  known  in  advance  what  its  in* 
tention  as  a  legislative  body  is;  2.  That  the  city  had  a  right 
to  the  water  claimed,  and  a  right  to  take  the  measures  al- 
leged to  secure  it  in  case  the  petitioner  should  shut  it  off; 
and  for  that  reason,  also,  there  was  not  a  proper  case  for 
the  prohibitory  writ.  Both  grounds  were  distinctly  and 
squarely  presented  by  the  record,  and  relied  on,  and  the 
latter  more  especially  fully  argued  by  counsel.  The  court 
might  just  as  well  have  rested  its  decision  on  the  second 
ground,  if  found  good,  without  noticing  the  first,  as  upon 
the  first  without  noticing  the  second.  Or  it  might,  if 
thought  proper,  have  decided  both,  as  it  did.  It  is  a  mtft- 
ier  of  almost  every  day  occurrence  that  the  record  presents 
two  or  more  points,  either  of  which,  if  sustained,  would  de- 
termine the  case,  and  the  court  decides  them  all.  In  such 
case  it  can  no  more  be  said  tbat  one  rather  than  the  other 
is  obiter.  In  this  case  the  court  was  earnestly  pressed  by 
counsel  on  both  sides  to  decide  the  case  on  the  merits,  and 
give  an  authoritative  construction  of  the  statute.  The  great 
anxiety  was  to  ascertain  the  rights  of  the  respective  parties, 
and  the  mode  was  of  no  consequence.     In  fact,  the  great 


Dist.  Cal.]  Hawes  v.  Coiitra  Costa  Wateb  Co.  297 

1878.]  Opimon  of  the  Cotirt — Sawyer,  G.  J. 

burden  of  the  arguments  of  counsel  was  on  the  construction 
of  the  statute,  and  the  court  elaborately  considered  this  one 
point,  two  justices  discussing  it  fully  in  separate  opiuions, 
and  saying  very  little  on  the  other,  one  of  them  not  refer- 
ring to  it  at  all.  It  was  the  veiy  point  upon  which  the 
earnest  struggle  hinged.  It  was  the  point  most  distinctly 
and  thoroughly  considered  by  the  court;  and  it  was  dis- 
tinctly and  expressly  determined.  After  the  decision  three 
elaborate  printed  arguments  were  filed  in  support  of  a  peti- 
tion for  rehearing  upon  the  second  point  by  some  of  the 
ablest  counsel  in  the  state — one  of  seventy-one,  one  of 
thirty-two,  and  one  of  twenty-four  closely-printed  pages — 
one  of  the  arguments  being  by  counsel  representing  the  in- 
dividual stockholders,  who  appeared  as  amicus  curice.  All 
of  these  discussions  were  upon  the  merits,  the  rights  of  the 
parties  under  the  statute,  the  first  point  only  being  men- 
tioned by  the  counsel  in  one  of  the  arguments  at  the  close, 
where,  after  finding  the  decision  to  be  against  their  claim, 
they  ask  the  court  that  a  rehearing  be  granted  in  order  that 
all  the  decision,  saving  that  relating  to  the  remedy  might 
be  withdrawn,  leaving  open  the  other  questions  on  the  con- 
struction for  future  discussion.  Counsel  in  that  case  cer- 
tainly did  not  regard  the  construction  of  the  statute  as  obiter. 
The  court  denied  the  rehenring,  and  the  decision  stands  as 
the  solemn  judgment  of  the  court.  The  other  point  received 
and  required  very  little  attention  from  the  court  or  counsel. 
To  say  now  that  the  construction  of  the  statute  was  merely 
obiter,  is  to  say  that  a  vast  amount  of  labor,  research,  en- 
ergy, and  anxiety  was  expended  by  counsel  and  court  to  no 
useful  purpose. 

Speaking  of  dictay  in  Cohen  v.  Virginiay  Chief  Justice 
Marshall  says:  ''It  is  a  maxim  not  to  be  disregarded,  that 
general  expressions  in  every  opinion  are  to  be  taken  in  con- 
nection with  the  case  in  which  those  expressions  are  used. 
If  they  go  beyond  the  case  they  may  be  respected,  but  ought 
not  to  control  the  judgment  in  a  subsequent  suit  where  the 
very  point  is  presented  for  decision.  The  reason  of  this 
maxim  is  obvious.  The  question  actually  before  the  court 
is  investigated  with  care,  and  considered  in  its  full  extent. 
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Otber  principles  which  may  serve  to  illustrate  it  ate  consid- 
ered in  their  relation  to  the  case  decided,  but  their  possible 
bearing  on  all  cases  is  seldom  completely  investigated."  (6 
Wheat.  399.)  In  the  present  instance  the  court  did  not  go 
beyond  the  record,  for  the  construction  of  the  statute  was 
distinctly  presented  by  the  record  as  one  point  for  decision. 
**  The  question"  was  ** actually  before  the  court,"  **  investi- 
gated  with  care,  and  considered  in  its  full  extent."  It  was 
the  very  point  upon  which  nearly  all  the  efforts  and  research 
of  counsel  and  court  were  actually  expended.  The  discus* 
sion  did  not,  in  any  sense,  serve  to  illustrate  the  other 
point.  Indeed,  it  had  no  relation  whatever  to  it.  It  was  a 
distinct,  separate,  and  independent  point,  and  the  only  one 
in  the  case  that  counsel  or  parties  practically  cared  anything 
about. 

The  form  of  the  proceeding  was  merely  the  means  to 
reach  the  end  sought — of  determining  the  rights  of  the 
parties  under  the  act. 

T.he  case  comes  fully  up  to  the  requirements  indicated  by 
Chief  Justice  Marshall  to  constitute  an  authoritative  de^^ 
cision. 

In  answer  to  an  objection  that  a  point  determined  by  the 
supreme  court,  relied  on  by  the  opposing  party,  was  a  mere 
dictum,  I  had  occasion  to  say  in  Siarr  v.  Stark,  2  Saw. 
639:  ''Both  points  are  fairly  and  directly  presented  by  the 
record,  and  the  decision  might  as  well  have  been  put  upon 
one  as  the  other,  and  both  are  distinctly  determined.  We 
can,  therefore,  no  more  say  that  one  was  not  directly  adju- 
dicated than  the  other." 

I  regard  the  construction  put  upon  the  clause  in  contro- 
versy by  the  supreme  court,  in  the  prohibition  case  cited, 
as  authoritative,  and  being  so,  I  rest  my  decision  upon  that 
case,  without  examining  the  question  as  an  original  proposi- 
tion. 

It  follows  that  the  demurrer  must  be  sustained,  and  the 
bill  dismissed,  and  it  is  so  ordered. 
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The  Schooner  Page. 

District  Court,  District  of  California. 
November  6,  1878. 

1.  Fishing  Votage--Neolioencb  of  Mastsr. — Where  the  master  of  a 
vessel  engaged  in  a  fishing  adventure  negligently  omitted  to  procure  salt, 
in  consequence  of  which  the  voyage  was  terminated  twenty-five  days 
before  the  close  of  the  season:  Held,  that  the  men  were  entitled  to  com- 
pensation, and  for  this  purpose  were  to  be  credited  for  the  twenty-five 
days  lost,  with  the  same  number  of  fish  aa  they  had  caught  for  the 
twenty-days  preceding  the  breaking  up  of  the  voyage. 

Before  Hoffman,  District  Judge. 

D,  jT,  Svllivan.  for  libellant. 
J.  T.  Hoyty  for  claimant. 

Hoffman,  J.  The  articles  for  the  voyage  in  qnestion  in 
this  case  have  been  drawn  by  the  owner  and  signed  by  the 
men  with  Tery  reprehensible  carelessness.  That  they  do 
not  express  the  contract  actually  made  with  the  seamen  is 
admitted  on  both  sides.  They  provide  merely  that  the 
men  shall  be  paid  at  the  rate  of  twenty-five  dollars  per 
,  thousand  for  the  fish  caught  by  each  of  them  respectively. 
The  men  contend  that  it  was  also  agreed  that  they  should 
receive  twenty-five  dollars  per  month  as  wages  from  the 
time  of  leaving  this  port  until,  as  some  say,  their  arrival  at 
the  fishing  grounds;  according  to  others,  until  the  vessel 
reached  Petropoloski;  and  according  to  others,  until  the 
cargo  was  discharged  at  that  port.  On  the  part  of  the 
claimant  it  is  contended  that  the  agreement  was,  that  inas- 
much as  the  vessel  was  to  proceed  beyond  the  fishing 
grounds  to  Petropoloski,  there  deliver  her  cargo,  and  return 
to  the  fishing  grounds,  the  men  were  to  receive  twenty-five 
dollars  per  month  for  the  time  consumed  in  this  deviation, 
which  was  to  be  made  solely  in  the  interest  of  the  owner. 
I  have  come  to  the  conclusion  that  this  was  cert&inly  the 
contract  intended  to  be  made  by  the  owner,  and  most  proba- 
bly so  understood  by  the  seamen — if  not,  the  misconception 
was  caused  by  their  own  carelessness.     There  is  no  proof 
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whatever  of  any  attempt  to  deceive  the  men.  They  are 
more  iutelligent  than  the  majority  of  persons  of  their  call- 
ing. They  had  an  ample  opportunity  to  read  the  articles 
before  signing,  and  one  of  them  admits  hearing  the  owner 
ask  the  master  if  he  had  explained  to  the  men  "aboat  the 
latitude;"  an  inquiry,  the  meaning  of  which  he  did  not  un- 
derstand at  the  time,  but  took  no  pains  to  ascertain.  The 
owner  testifies  that  latitude  51^  north  was  fixed  upon  as  the 
point  where  the  wages  were  to  begin,  and  they  were  to  con- 
tinue until  that  latitude  was  reached  on  the  vessel's  return 
from  Fetropoloski.  He  also  states  that  he  directed  the  mas- 
ter to  explain  this  to  the  men,  and  that  he  himself  explained 
it  to  them  or  some  of  them.  In  this  he  is  corroborated  by 
the  testimony  of  a  disinterested  witness,  who  happened  to 
be  present. 

But  the  most  important  corroboration,  and  that  by  which 
I  am  chiefly  influenced,  is  that  afforded  by  the  intrinsic 
probability  of  the  case.  Fishing  voyages  from  this  port  to 
the  northern  seas  seem  to  present  peculiar  attractions  for 
seamen.  The  number  of  the  crew  permits  the  formation  of 
three  watches,  instead  of  two,  as  is  usual.  The  men  have 
thus  eight  hours  off  to  four  hours  on.  They  live  in  the 
cabin,  on  the  same  fare  as  that  of  the  officers,  and  neces- 
sarily on  terms  of  much  greater  familiarity  and  equality 
than  are  ordinarily  allowed.  Their  labor  is  to  some  extent 
voluntary,  for  they  work  for  themselves  as  well  as  for  the 
vessel;  and  their  remuneration  depends  on  their  skill,  their 
industry  and  their  success.  The  terms  of  their  engagement 
seem  to  be  generally  understood,  and  substantially  the  same 
in  all  enterprises  of  this  description  undertaken  from  this 
port.  The  men  receive  twenty-five  dollars  per  thousand  for 
the  fish  caught  by  them  respectively.  No  wages  are  allowed 
for  the  voyage  to  or  from  the  fishing  ground. 

If  the  voyage  be  successful,  the  remuneration  of  the  men, 
if  they  are  diligent  and  skillful,  will  equal,  and  in  many  in- 
stances Exceed,  what  they  could  earn  as  wages  for  a  voyage 
of  equal  length. 

In  this  case  the  vessel  was  not  to  proceed  directly  to  the 
fishing  grounds,  but  was  to  pass  by  them,  go  to  Petropo- 
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loski,  discbarge  a  cax^o,  and  then  re  tarn  to  commence  fish- 
ing. It  was,  therefore,  jnst  that  for  the  time  consumed  in 
making  this  deviation  the  men  should  receive  wages;  and 
this  is  what  the  owner  testifies  was  agreed  upon.  It  seems 
in  the  highest  degree  improbable  that  he  should  have  con- 
sented, or  that  the  men  should  have  supposed,  that  they 
were  to  be  on  wages  from  the  moment  of  quitting  this  port 
until  their  an*ival  at  Petropoloski,  or  at  the  fishing  grounds 
— a  stipulation  which  would,  so  far  as  appears,  have  been 
wholly  without  precedent  in  the  fishing  adventures  from 
this  port. 

It  is  also  urged,  on  the  part  of  the  libellants,  that  the 
voyage  was  abandoned  by  the  master  before  the  expiration 
of  the  fishing  season,  and  they  were  thus  deprived  of  the 
opportunity  of  making  the  full  catch,  upon  which  their 
compensation  depended.  It  is  not  denied  that  the  voyage 
was  terminated  before  the  close  of  the  season.  The  master 
alleges  that  he  did  so  in  the  interest  of  the  owners,  because 
of  the  inability  of  the  men  to  catch  fish. 

The  men  allege  that  the  fishing  was  abandoned  because 
the  vessel  had  no  salt  with  which  to  cure  the  fish.  The  evi- 
dence clearly  points  to  the  existence  of  some  undeniable 
facts. 

1.  When  the  master  determined  to  break  up  the  voyage 
the  supply  of  salt  was  exhausted.  Shortly  after  the  arrival 
of  the  schooner  at  the  fishing  grounds  she  encountered  the 
bark  GonstUuiion,  belonging  to  the  same  owner,  the  master 
of  which,  in  pursuance  of  previous  instructions  by  the 
owner,  offered  to  give  to  the  master  of  the  Page  as  many 
fish  as  he  chose  to  take,  or  to  supply  him  with  as  much  salt 
as  he  required.  Oaptain  Morrissey  decided  to  take  fish, 
and  he  was  accordingly  supplied  with  about  thirty  thousand. 
These  seem  to  have  required  additional  salt,  and  the  Page's 
stores  were  drawn  on  for  the  purpose;  the  quantity  so  con- 
sumed seems,  however,  to  hare  been  replaced  by  the  Con" 
dUutixyii.  This  occurrence  took  place  about  the  eighth  of 
July.  The  Page  continued  her  fishipg  operations  until  the 
thirty-first,  at  which  time  her  salt  was  wholly  exhausted.  The 
.supply  on  board  the  ComtiUUion  was  amply  sufficient  .for 
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both  vessels,  but  it  was  stowed  in  the  hold  underneath  the 
fish,  and  was  at  that  time  inaccessible.  There  is  some  con- 
flict of  testimony  as  to  whether  the  master  of  the  Page 
actually  requested  a  supply  of  salt  and  was  refused — ^but 
I  think  it  established  by  the  proofs  that  he  could  not  have 
obtained  it  if  he  had  desired.  The  vessel  was  thus  com- 
pelled to  relinquish  the  enterprise,  and  her  liability  to  the 
men  for  so  doing  depends  upon  whether  the  master  was  in 
fault  in  not  obtaining  salt  from  the  ConstUviion  on  the  eighth, 
or  subsequently,  during  the  time  that  this  latter  vessel  was 
willing  and  able  to  deliver  it;  by  omitting  to  do  so  he  vir- 
tually put  it  out  of  his  own  power  to  complete  his  catch, 
and  thus  deprived  his  crew  of  the  opportunity  of  earning 
their  compensation. 

2.  It  clearly  appears  that  the  crew  was  very  incompetent. 
The  number  of  fish  caught  by  them  during  the  time  that 
their  operations  continued,  contrasts  most  unfavorably 
with  the  number  per  capita  taken  by  the  crew  of  the  Com- 
stUiUion,  Whether  this  was  owing  to  their  negligence  or 
their  want  of  skill  does  not  clearly  appear;  it  was  probably 
due  to  both.  Their  conduct  at  Petropoloski,  and  especially 
their  attempt  to  distort  the  considerate  action  of  the  master 
relative  to  some  bear  skins  into  a  grievance,  present  them 
in  no  favorable  light  to  the  consideration  of  the  court. 

But  I  am  nevertheless  unable  to  justify  the  master  in 
virtually  defeating  the  enterprise  by  omitting  to  provide 
himself  with  salt,  so  soon  after  the  vessel's  arrival  at  the 
fishing-grounds,  and  before  the  inefficiency  or  unskillfubiess 
of  the  men  had  been  fully  demonstrated. 

It  does  not  appear  that  they  represented  themselves  as 
skillful  or  experienced  fishermen.  It  was  the  duty  of  the 
master  to  ascertain  what  were  the  qualifications  of  the  per- 
sons upon  whose  exertions  the  success  of  the  adventure  de- 
pended. If,  without  fraud  on  their  part,  their  qualifications 
for  the  service  proved  to  be  less  than  the  master  expected, 
he  had,  on  that  account,  no  right  to  break  up  the  adventure, 
and  deprive  them  of  the  opportunity  of  earning  what  they 
could. 

It  may  be  urged  that  as  it  was  the  vessel's  interest,  and 
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the  chief  object  of  the  voyage,  to  catch  as  znaDj  fish  as  pos- 
sible, the  fact  that  the  master  relinquished  the  enterprise 
should  be  taken  as  proof  that  its  farther  prosecution  with 
the  crew  under  his  command  would  be  a  useless  waste  of 
time  and  money.  But  it  is  to  be  recollected  that  the  vessel 
had  already  received  from  the  ConaiUution  nearly  half  a 
cargo  of  fish,  on  which  the  men  were  not  entitled  to  any 
lay.  She  had  also  made  a  freighting  voyage  to  Petropo- 
loski,  and  back  to  the  fishing  grounds,  for  which  the  men 
were  to  receive  no  wages  except  for  the  period  of  eighteen 
days.  She  had  thus  carried  out  a  cargo  of  freight,  and  was 
about  to  carry  back  half  a  cai^o  of  fish,  without  any  ex- 
pense for  seamen's  wages,  except  for  the  period  of  eighteen 
days  just  mentioned.  It  may  be,  therefore,  that  under  these 
circumstances  the  master  relinquished  the  further  {prosecu- 
tion of  an  enterprise  which,  if  its  whole  profits  to  the  ship 
had  depended  on  the  catch  by  the  men,  he  would  have  con- 
tinued. 

Testimony  was  offered  to  show  that  the  men  assented  to 
the  abandonment  of  the  voyage.  This  is  strenuously  de- 
nied by  them,  and  the  evidence  in  support  of  the  assertion 
is  inconclusive  and  unsatisfactory. 

On  the  whole,  I  incline  to  the  conclusion  that  the  master 
had  no  right,  under  the  circumstances,  to  abandon  the  voy- 
age, and  that  the  men  are  entitled  to  damages  for  his  doing 
BO.  On  the  other  hand,  there  can  be  no  doubt  that  the  men 
were  very  deficient  in  skill  or  diligence,  or  in  both.  They 
have  no  claim  to  any  peculiarly  favorable  consideration  by 
the  court,  and  their  recovery  should  be  restricted  to  what 
they  probably  would  have  earned  had  the  enterprise  been 
prosecuted  up  to  the  time  when  it  might  have  been  reason- 
ably and  properly  brought  to  a  conclusion.  Their  claim  to 
be  paid  as  if  the  vessel  had  obtained  by  their  exertions  a 
full  cargo  of  fish  I  reject  as  founded  upon  an  hypothesis 
which  would  not  have  been  in  fact  realized.  The  fishing 
season  seems  ordinarily  to  last  until  towards  the  end  of  Au- 
gust, or  the  beginning  of  September.  If  the  master  had 
remained  until  the  twenty-fifth  August,  I  think  he  would 
have  afforded  all  the  opportunity  to  fish  to  which  the  men 
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were  entitled,  unless  there  had  been  a  signal  improvement 
in  their  efficiency,  which  there  is  no  reason  to  suppose 
wotild  have  occurred. 

I  shall,  therefore,  allow  to  each  of  the  libellants  the  dam* 
ages  he  may  be  presumed  to  have  sustained  by  reason  of 
being  deprived  of  the  opportunity  to  fish  for  a  period  of 
twenty-five  days.  The  number  of  fish  that  he  might  or 
would  have  taken  during  that  time  to  be  ascertained  by 
computing  his  average  catch  per  diem  for  the  twenty-five 
days  preceding  the  actual  termination  of  the  fishing,  and 
allowing  him  a  similar  catch  for  the  succeeding  twenty-five 
days.  Upon  the  catch  of  each  man,  as  thus  ascertained,  he 
is  to  be  allowed  twenty-five  dollars  per  thousand.  For 
these  amounts,  together  with  balances  admitted  to  be  due 
the  men  on  a  settlement  of  their  accounts,  a  decree  will  be 
entered. 

A  reference  will  be  had  to  the  commissioner  to  ascertain 
and  report  the  total  amount  due  each  of  the  libellants  re- 
spectively, unless  the  parties  can  agree  upon  the  computa- 
tion on  the  basis  laid  down  in  this  opinion. 


J.  J.  Brugger  V.  The  State  Investment  Ins.  Co. 

Circuit  Court,  District  op  Oregon. 
November  18,  1878. 

1.  Mistake  in  Policy  of  Insurance. — A  mutual  mistake  in  a  policy  of  in- 
surance will  be  corrected  by  a  court  of  equity,  even  after  a  loss,  where 
the  mistake  is  satisfactorily  shown,  either  from  the  application  or  oral 
testimony. 

.2.  Agent  of  Insurance  Company. — When  the  local  agent  of  an  insurance 
company  solicits  business  for  his  principal,  and  prepares  the  application 
for  a  policy,  in  so  doing,  prima  faclty  he  is  the  agent  of  the  company, 
and  his  mistakes  are  its  mistakes. 

3.  Insurance  Interest. — A  party  in  possession  of  a  milf  belonging  to  an- 

other to  whom  he  advanced  a  portion  of  the  purchase-money,  and  who 
holds  such  other's  power  of  attorney,  authorizing  him  to  dispose  of  the 
same,  has  an  insurable  interest  therein. 

4.  Relief  upon  Reformed  Contract.  — A  court  of  equity,  when  it  has  re- 

formed a  contract,  may  enforce  it,  or  grant  such  relief  upon  it  as  the 
complainant  shows  himself  entitled  to. 
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Before  Deadt,  District  Judge. 

Snrr  in  equity  to  reform  and  enforce  a  policy  of  insur- 
ance. 

Addison  C.  Oibba,  for  the  complainant. 
John  W.  WhaUey,  for  the  defendant. 

Deadt,  J.  This  suit  is  brought  to  correct  an  alleged  mis- 
take in  a  policy  of  insurance  against  fire,  issued  by  the  de- 
fendant to  the  plaiutiff  on  his  mill  property. 

The  facts  appear  to  be  as  follows : 

During  and  before  the  month  of  July,  1876,  the  defend- 
ant was  a  corporation  formed  under  the  laws  of  California, 
and  engaged  in  the  business  of  fire  insurance  in  this  state; 
and  A.  P.  Hotaling  &  Co.,  of  Portland,  were  its  general 
agents  for  the  state,  while  F.  Eriedenrich  was  its  locsd  agent 
at  Hillsborough,  with  authority  to  solicit  business — to  take 
and  prepare  applications,  and  forward  the  same  to  the  gen- 
eral agentSi  and  deliver  policies,  and  receive  the  premiums 
thereon. 

During  the  same  period,  the  plaintiff,  a  native  of  Swit- 
zerland and  an  illiterate  person,  was  in  the  possession  of  a 
three-story  frame  mill  situated  on  the  west  side  of  the  base 
line  road,  in  Washington  county,  Oregon — the  legal  title  to 
the  property  being  in  his  brother,  but  the  plaintiff  holding 
a  power  of  attorney  to  dispose  of  the  same  in  consideration 
of  money  advanced  by  him  to  assist  his  brother  in  the  pur- 
chase thereof. 

True,  the  amended  bill  alleges  that  the  plaintiff  was  the 
owner  of  the  property  unqualifiedly  and  this  is  denied  by 
the  answer.  But  in  the  application  for  the  policy  the 
plaintiff  stated  the  nature  of  his  interest  in  the  property 
correctly,  and  on  the  argument  it  was  admitted  that  this 
was  an  insurable  interest.  Of  this  there  can  be  no  doubt 
upon  authority.  (Wood  on  Fire  Ins.,  sec.  248  et  aeq,)  And 
because  it  also  appears  that  the  defendant  with  full  knowl- 
edge of  the  facts  issued  a  policy  to  the  plaintiff  and  accepted 
the  premium  thereon,  it  is  now  estopped  to  say,  the  plaintiff 
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had  no  insurable  interest  in  the  property  for  the  purpose  of 
avoiding  the  policy.     (Wood  on  Fire  Ins.,  sec.  498.) 

The  plaintiff  being  so  in  possession,  after  previous  solici- 
tation by  said  Friedenrich,  on  July  15, 1876,  applied  to  said 
agent  for  a  policy  upon  said  property  against  fire,  in  which 
the  same  appears  to  be  described  as  a  ''building"  valued  at 
four  thousand  dollars,  to  be  insured  for  three  thousand  dol- 
lars at  four  per  centum  premium.  This  application  was 
made  upon  one  of  the  defendant's  blanks,  entitled  ''Store 
buildings  and  merchandise  survey,"  and  was  filled  up  by 
the  agent  and  by  him  soon  after  transmitted  to  Hotaling  & 
Co.,  where  the  clerk  in  charge  of  this  business,  on  July  20, 
1876,  filled  out  a  policy  for  one  year  upon  the  plaintiff's 
"three-story  frame  water  power  mill  building,"  for  the  sum, 
and  at  the  rate  aforesaid  and  forwarded  the  same  to  Fried- 
enrich at  Hillsborough  for  delivery  to  the  plaintiff  upon  the 
payment  of  the  premium.  At  the  time  the  application  was 
delivered  to  the  clerk  at  the  place  of  Hotaling  &  Co.,  he 
remarked  to  the  party  delivering  it  that  it  was  made  out  on 
the  wrong  blank,  and  taking  up  one  containing  many  more 
questions  and  intended  for  the  survey  of  mill  property  filled 
it  up  so  far  as  the  information  contained  in  the  one  already 
signed  by  the  plaintiff  would  permit,  and  handed  it  to  the 
party,  saying  that  he  would  issue  the  policy  and  send  it  to 
Friedenrich,  but  to  take  the  mill  blank  to  Hillsborough 
and  have  the  filling  up  completed  there  and  have  it  signed 
by  the  plaintiff.  The  second  blank  was  taken  to  Hillsbor- 
ough on  the  afternoon  of  the  same  day.  The  filling  up  was 
completed  by  Friedenrich  and  the  paper  signed  by  the  ap- 
plicant, and  the  policy  delivered  to  him  and  the  premium 
paid  by  him  within  a  day  or  two  from  the  date  of  the  policy. 
The  first  blank  remained  at  the  place  of  Hotaling  &  Co., 
and  the  second  one  with  Friedenrich,  by  whom  it  was  kept 
to  serve  as  a  guide  for  similar  cases,  he  having  no  experi- 
ence in  the  business. 

The  plaintiff  took  the  policy  home  with  him  without  read- 
ing it — in  fact,  was  unable  to  read  it.  On  July  8, 1878,  the 
mill  building  and  machinery  were  destroyed  by  fire.  Upon 
application  to  Hotaling  &  Co.,  for  the  insurance,   they 
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claimed  that  the  policy  only  covered  the  building  and 
offered  to  pay  the  plaintiff  fifteen  hundred  dollars  for  the 
loss.  This  the  plaintiff  refused,  and  insisted  that  it  was 
his  understanding  that  the  machinery  was  inclmed  in  the 
risk — particularly  that  which  was  fixed  in  its  character. 

On  the  first  application,  which  is  called  Exhibit  No.  1, 
there  is  no  description  of  the  property  except  the  printed 
words  or  formula — "On  Buildings"  with  the  a  crossed  out, 
followed  by  the  figures  in  writing— "14,000,"  "$3,000"  and 
"$4.00"  under  the  words  "Valuation"— "Sum  to  be  in- 
sured"  and  "Rate,"  respectively. 

These  figures  are  not  in  the  handwriting  of  Friedenrich, 
and  appear  to  be  in  that  of  the  clerk  of  Hotaling  &  Co.  who, 
wrote  the  word  "building"  and  the  same  figures  thereafter 
in  the  second  application,  called  Exhibit  0.  Therefore  it 
appears  there  was  no  description  of  the  property  in  the  first 
application  when  signed  by  the  plaintiff  on  July  15,  1876. 
The  Exhibit  C.  was  filled  up  partly  by  the  clerk  aforesaid, 
and  in  answer  to  the  forty-second  question  therein  — 
"What  is  the  cash  value  of  the  building  or  buildings  above 
the  foundation?" — he  wrote  $4,000;  but  when  the  applica- 
tion came  to  Friedenrich,  at  Hillsboro,  and  he  completed 
the  filling  up,  he  drew  a  line  through  the  figures  "$4,000" 
and  wrote  "$2,000  "in  their  place;  and  in  answer  to  the 
subdivision  "B."  of  the  same  question,  on  the  next  line  be- 
low— "Of  the  machinery,"  that  is  the  value — he  wrote 
$2,000 — thus  making  the  application  read  in  effect,  the 
value  of  the  building  and  machinery '  together  is  $4,000. 
This  application  is  signed  by  the  plaintiff  but  not  dated. 
For  the  defendant  it  is  suggested  rather  than  asserted  that 
it  was  not  signed  until  after  the  policy  was  delivered,  and 
probably  not  until  after  the  fire.  But  the  only  persons  who 
know  what  is  the  truth  of  the  matter  are  the  plaintiff  and 
the  defendant's  agent,  Friedenrich,  and  they  both  swear 
positively  that  it  was  signed  before  the  delivery  of  the 
policy. 

On  this  state  of  facts  both  Exhibits  No.  1  and  C.  ought,  I 
think,  to  be  considered  parts  of  one  and  the  same  applica- 
tion, unless  the  latter  should  be  regarded  as  superseding 
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the  former  altogether.  But  in  either  view  of  the  matter, 
although  only  the  word  '' building"  is  used  in  No.  1  to 
denote  the  property  insured  and  also  in  the  general  de- 
scription^  C,  yet  the  fact  being  that  in  the  more  particu- 
lar statement  as  to  value  in  C,  the  four  thousand  dollars  is 
equally  distributed  between  the  building  and  the  machinery, 
it  is  satisfactorily  shown  that  it  was  the  intention  of  the 
parties  to  the  contract  to  include  them  both  in  the  policy. 
But  insurers  are  presumed  to  be  acquainted  with  the  nat- 
ure of  the  property  they  insure.  And  when  we  consider 
how  imreasonable,  if  not  absurd,  it  is  to  suppose  that  any 
sane  man  would  propose  to  insure  a  mill-house — the  mere 
.  shell  or  covering — against  fire  and  leave  the  more  valuable 
machinery  exposed  to  almost  certain  destruction  and  loss 
in  case  the  house  was  burned,  it  seems  clear  that  this  appli- 
cation was  neither  made  by  the  plaintiff  nor  received  by 
Friedenrich  as  for  insurance  upon  the  shell  or  building 
only,  but  for  the  property  as  a  whole — the  house  and  ma- 
chinery. Besides  the  amount  upon  which  the  premium  was 
paid  by  the  plaintiff  and  received  by  the  defendant  was 
manifestly  more  than  the  value  of  the  mere  building,  and 
this  tends  to  show  also  that  something  more  was  intended 
and  agreed  upon  than  a  policy  on  the  house  alone. 

It  is  not  to  be  presumed  that  the  plaintiff  would  insure 
his  mill  building  for  more  than  twice  its  value  when  from 
the  nature  of  the  case,  if  it  was  destroyed  by  fire,  its  real 
value  could  be  shown.  If  it  was  a  stock  of  goods,  or  some- 
thing the  character  and  value  of  which  was  not  known  to 
the  whole  neighborhood,  it  might  be  otherwise.  Neither  is 
it  to  be  presumed  that  the  defendant  would  insure  a  mill 
building  at  twice  its  value  in  the  face  of  its  own  positive 
rules,  which  prohibit  its  agents  from  taking  a  risk  on  any 
property  for  more  than  three  fourths  of  its  value.  Indeed 
this  mistake  seems  to  be  one  of  the  kind  that  may  be  fairly 
implied  from  the  nature  of  the  transaction,  and  therefore  it 
is  not  necessary  to  resort  to  positive  proof  thereof.  (1 
Story's  Eq.  Jur.,  sec.  162.) 

In  PluBnix  Fire  Ins,  Co,  v.  Turner,  1  Paige,  278,  the  ap- 
plication for  the  insurance  described  the  property  cm^  ''a 
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two-storj-and-a-half  frame  grist  mill,'*  while  the  policy  de- 
scribed it  as  a  ''frame  mill  house.'*  After  a  loss  by  fire 
and  a  refusal  on  the  part  of  the  company  to  correct  the  mis- 
take, the  court  reformed  the  policy  so  as  to  include  both  the 
mill  and  machinery  therein.  In  the  determination  of  the 
case  much  weight  was  given  to  the  consideration,  that  it 
was  unreasonable  to  suppose  that  any  one  would  make  a 
contract  for  insurance  upon  a  mill  house  alone.  In  the 
course  of  the  opinion  the  chancellor  says:  ''It  is  to  be  pre- 
sumed that  insurers  are  acquainted  with  the  nature  of  the 
property  which  they  undertake  to  insure.  If  so,  the  de- 
fendant must  have  known  that  no  owner  of  a  grist  mill 
would  ever  think  of  insuring  the  mill  house  only,  leaving  all 
the  substantial  parts  of  the  mill  exposed  to  certain  destruc- 
tion if  the  mill  house  or  covering  was  destroyed." 

But  the  case  does  not  end  here.  Both  the  plaintiff  and 
Friedenrich  swear  positively^that  it  was  the  intention  and 
understanding  of  both  parties  that  the  policy  should  cover 
the  machinery  as  well  as  the  house.  This  testimony  stands 
not  only  uncontradicted  and  unimpeached,  but  is  corrobo- 
rated and  supported  by  every  known  fact  and  reasonable  in- 
ference in  the  case. 

It  appears  probable  that  both  the  agent  and  the  plaintiff 
thought  that  the  term,  "  mill-building,"  properly  included 
the  machinery  which  made  and  constituted  it  a  mill;  and  in 
this  respect  they  were  not  singular.  Most  persons,  other 
than  experts  and  professionals,  would  understand  an  appli- 
cation to  insure  a  mill  property  to  be  well  expressed  by  the 
term  mill-building — particularly  if  the  proposed  valuation 
was  manifestly  more  than  double  the  value  of  the  mere 
house. 

The  law  applicable  to  these  facts  is  well  settled,  so  far  as 
this  court  is  concerned.  When  Friedenrich  filled  up  the 
Exhibits  17os.  1  and  C,  he  was  acting  as  the  agent  of  the  de- 
fendant, and  any  mistake  made  by  him  in  so  doing,  is  attrib- 
utable to  the  defendant,  and  it  must  bear  the  consequences. 
For  the  purposes  of  this  case  the  defendant,  during  these 
transactions,  was  present  at  Hillsborough,  soliciting  this 
business,  and  making  out  these  applications,  because  it  did 
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SO  by  its  agent,  Friedenrich.  In  Insurance  Co.  v.  Wilkinson^ 
13  Wall.  234,  the  question  was  directly  considered,  and  Mr. 
Justice  Miller,  speaking  for  the  court,  says:  ''The  powers 
of  the  agent  are  prima  fade  co-extensive  with  the  business 
entrusted  to  his  care,  and  will  not  be  narrowed  by  limita- 
tions not  communicated  to  the  person  with  whom  he  deals. 
An  insurance  company  establishing  a  local  agency,  must  be 
held  responsible  to  the  parties  with  whom  they  transact 
business,  for  the  acts  and  declarations  of  the  agent,  within 
the  scope  of  his  employment,  as  if  tbey  proceeded  from  the 
principal."  See,  also,  Wood  on  Fire  Ins.,  sec.  384.  But 
in  the  case  at  bar  we  are  not  left  to  presumption  as  to  the 
authority  of  the  local  agent.  As  has  been  stated,  he  was 
expressly'  authorized  to  take  and  prepare  applications  for 
insurance;  and  in  this  case  did  so  with  a  full  knowledge  of 
the  facts^  freely  and  fairly  communicated  to  him  by  the 
plaintiff.  If  from  either  ignorance  or  carelessness  he  erred, 
the  error  is  the  defendant's,  and  the  plaintiff  is  entitled  to 
have  it  corrected.  In  Heamey.  Marine  Ina.  Co^  20  Wall. 
490,  Mr.  Justice  Swayne  announces  the  rule  as  to  the  reform- 
ation of  written  contracts  for  fraud  or  mistake,  as  follows: 
*'  Where  the  agreement,  as  reduced  to  writing,  omits  or  con- 
tains terms  or  stipulations  contrary  to  the  common  inten- 
tions of  the  parties,  the  instrument  will  be  corrected  so  as 
to  make  it  conform  to  their  real  intent.  The  parties  will  be 
placed  as  they  would  have  stood  if  the  mistake  had  not  oc- 
curred. The  party  alleging  the  mistake  must  show  exactly 
in  what  it  consists,  and  the  correction  that  should  be  made. 
The  evidence  must  be  such  as  to  leave  no  reasonable  doubt 
upon  the  mind  of  the  court  as  to  either  of  these  points. 
The  mistake  must  be  mutual  and  common  to  both  parties  to 
the  instrument.  It  must  appear  that  both  have  done  what 
neither  intended.  A  mistake  on  one  side  may  be  a  ground 
for  rescinding,  but  not  for  reforming  a  contract.  Where 
the  minds  of  the  p'arties  have  not  met  there  is  no  contract, 
and  hence  none  to  be  rectified."  (See,  also,  1  Story's  Eq. 
Jur.,  sec.  152  et  seq.) 

In  Gillespee  v.  Moon,  2  John.  Oh.  597,  Chancellor  Kent 
showed  that  in  equity  parol  evidence  was  sufficient  to  reform 
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a  mistake  in  a  written  contract,  and  said,  ''  The  only  ques- 
tion is,  does  it  satisfy  the  mind  of  the  court?"  This  case 
was  followed  by  Lyman  v.  United  Ins.  Co,,  Id.  632,  in  which 
he  said  the  mistake  must  be  made  out  "  to  the  entire  satis- 
faction of  the  court."  (See  Wood  on  Fire  Ins.  796.)  In 
my  judgment  this  is  a  very  plain  case.  The  defendant  has 
had  the  benefit  of  a  premium  upon  this  risk — including  the 
kernel  as  well  as  the  shell — and  ought  to  perform  its  part  of 
the  agreement  accordingly. 

Indeed,  it  would  be  a  reproach  to  the  administration  of 
justice,  and  an  admission  of  a  serious  defect  in  the  moral 
jurisdiction  of  this  court,  if,  under  these  cii'cumstances,  the 
plaintiff  could  not  have  relief  from  this  plain  mistake  and 
consequent  gross  wrong.  The  case  has  been  tried  upon  the 
assumption  that  the  court,  if  it  reformed  the  policy,  would 
retain  the  case  and  enforce  the  contract  as  reformed.  There 
is  no  doubt  as  to  the  authority  of  the  court  to  do  this,  and 
the  propriety  of  it  is  apparent.  (Story's  Equity  Jurispru- 
dence, sec.  161.)  After  the  instrument  is  reformed,  all  of 
the  facts  necessary  for  a  decree  are  admitted,  unless  it  is 
the  value  of  the  property,  and  that,  taking  the  answer  and 
evidence  together,  is  plainly  shown  to  be  greater  than  the 
sum  it  was  insured  for. 

But  as  it  now  appears  that  the  prayer  for  relief  goes  no 
farther  than  for  the  reformation  of  the  policy,  the  plaintiff 
may  amend  the  prayer  so  as  to  ask  for  such  relief  as  he 
may  be  entitled  to  upon  the  contract  when  reformed  as 
prayed  for. 

The  decree  of  the  court  will  be  that  the  policy  be  re- 
formed so  as  to  include  the  machinery  of  the  mill  as  well 
as  the  house;  and  that  the  plaintiff  recover  off  the  defend- 
ant the  sum  of  three  thousand  dollars,  with  interest  upon 
the  same  at  the  rate  of  ten  per  centum  per  annum,  from 
sixty  days  after  the  loss,  to  wit.,  September  8,  1877,  to  the 
date  of  this  decree,  together  with  the  costs  and  disburse- 
ments of  this  suit. 
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In  re  John  Flanagan,  in  Bankruptcy. 

DisTBiCT  Court,  District  of  Cauforioa. 
November  15,  1878. 

1.  Voluntary  Pktition,  filed  before  Adjudication,  on  Previous  Invol- 
untary Petition. — Where  a  petition  in  involuntary  bankruptcy  wa» 
filed,  and  the  debtor,  before  adjudication,  made  a  composition  with  his 
creditors  which  wae  subsequently  set  aside  by  reason  of  his  inability  to 
carry  it  into  effect,  whereupon  he  filed  his  voluntary  petition,  and  was 
duly  adjudicated:  Heldy  that  the  pendency  of  the  first  proceeding  was 
no  bar  to  the  institution  of  the  second;  and  that  the  court  would  proceed 
in  the  latter,  and  the  further  prosecution  of  the  former  would  be  stayed. 

Before  Hoffman,  District  Jadge. 

Naphtali/f  Freidennch  and  Acke^^man^  attoniejs  for  bank- 
rupt. 

J.  B.  Brandon,  Esq,,  attorney  for  creditor,  Cornelius 
King. 

Hoffman,  J.  On  the  sixteenth  of  May,  1878^  a  petition 
in  involuntary  bankruptcy  was  filed  against  John  Flanagan 
by  certain  of  his  creditors,  claiming  to  constitute  one  fourth 
in  number  of  all  his  creditors,  and  to  represent  one  third  in 
value  of  his  aggregate  indebtedness.  On  this  petition  the 
usual  order  to  show  cause  was  issued,  and  on  the  same  day 
a  petition  was  presented  by  the  debtor  praying  that  a  cred- 
itor's meeting  be  called  to  consider  a  composition  proposed 
for  their  approval.  The  meeting  was  accordingly  held,  the 
composition  was  accepted  by  creditors  to  the  requisite 
number  and  amount,  and  on  the  first  of  July  the  composi- 
tion was  duly  confirmed  by  the  court,  and  further  proceed- 
ings in  bankruptcy  stayed. 

On  the  twenty-eighth  of  August,  one  Thomas  Meany,  a 
creditor  of  the  alleged  bankrupt,  filed  his  petition,  praying 
that  the  composition  be  set  aside.  The  ground  of  this  ap- 
plication was,  that  the  bankrupt  had  failed,  and  refused  to 
comply  with  its  terms  by  depositing  certain  notes  with  the 
register  for  the  benefit  of  his  creditors. 

The  reason  of  this  refusal  was  the  fact  that  one  King  had^ 
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previously  to  the  filing  of  the  petition  in  bankruptcy,  levied 
an  attachment  upon  the  whole  stock  in  trade  of  the  alleged 
bankrupt,  which  attachment  he  refused  to  relinquish,  and 
accept  the  terms  of  the  composition. 

As  no  adjudication  had  been  made  —  no  assignee  ap- 
pointed, nor  assignment  made  by  the  register — the  lien  of 
the  attaching  creditor  remained  unafiEected  by  the  bank- 
ruptcy proceedings. 

This  petition  was,  after  several  continuances,  finally 
brought  to  a  hearing  on  the  twenty-fourth  of  September, 
1878,  on  which  day  an  order  setting  aside  the  composition 
was  made.  Previously,  however,  to  the  making  of  this 
order,  but  subsequently  to  the  filing  of  Meany's  petition, 
viz.,  on  the  thirty-first  of  August,  Flanagan  filed  his  volun- 
tary petition  to  be  adjudged  a  bankrupt.  The  usual  order 
of  reference  was  made,  and  on  the  twenty-third  of  Septem- 
ber he  was  adjudicated  a  bankrupt  by  the  register.  At  the 
creditor's  meeting,  called  by  the  register  for  the  election  of 
an  assignee.  King,  the  attaching  creditor,  appeared  by  his 
counsel,  and  objected  to  the  proceedings,  on  the  ground 
that  the  court  had  no  jurisdiction  in  the  premises  by  reason 
of  the  pendency  of  the  proceedings  under  the  involuntary 
petition;  and  that  the  same  not  having  been  dismissed  or 
otherwise  terminated,  the  court  would  not  permit  or  take 
cognizance  of  the  proceedings  under  the  voluntary  petition. 

The  question  thus  presented  was  certified  to  the  court, 
argued  by  counsel,  and  submitted  for  decision.  It  is  ob- 
jected, on  behalf  of  the  bankrupt,  that  King,  the  attaching 
creditor,  has  no  standing  in  court,  not  having  proved  his 
debt  in  either  proceeding.  To  this  it  is  replied  that  proof 
of  debt  was  not  made  in  the  present  proceeding,  because 
the  creditor,  by  so  doing,  might  be  deemed  to  have  come  in 
under  it,  and  to  have  waived  his  right  to  object  to  it.  Tech- 
nically, the  objection  of  the  bankrupt  seems  to  be  well 
taken;  but  the  omission  can  be  remedied,  and  the  rights  of 
the  creditor  preserved  by  ordering  him  to  make  such  proof, 
and  reserving  to  him  the  right  to  make  thereafter  such  ob- 
jection to  the  proceedings  as  he  may  see  fit. 

In  the  view  I  take  of  the  principal  question,  such  an  or- 
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der  is  unnecessary,  for  I  shall  proceed  to  dispose  of  the  ap- 
plication on  its  merits,  and  as  if  the  attaching  creditor  were 
regularly  in  coart. 

The  ground  on  which  the  court  is  urged  to  set  aside  the 
adjudication,  and  to  dismiss  the  petition  in  the  voluntary 
case,  is  that  the  whole  proceeding  is  void  for  irregularity. 
In  support  of  this  position,  several  cases  are  cited,  and  con- 
fidently relied  on  by  counsel.  The  first  and  most  pointed 
of  these  is  In  re  Stewart,  3  N.  B.  K.  108. 

In  that  case  a  petition  had  been  filed  against  Stewart  by 
his  creditors,  and  he  had,  before  the  return  day  of  the  rule, 
to  show  cause  by  an  indorsement  upon  the  copy  of  the  pe- 
tition served  upon  him,  admitted  that  all  the  allegations  of 
the  petition,  except  those  of  fraud,  were  true.  He  subse- 
quently, and  before  the  return  day  of  the  rule  to  show  cause, 
filed  his  voluntary  petition,  and  was  adjudged  a  bankrupt. 
No  reason  for  this  proceeding  appears  to  have  been  given, 
and  the  attorneys  for  the  petitioning  creditors  moved  that 
the  two  petitions  be  consolidated,  or  else  that  the  adjudica^ 
tion  on  the  second  petition  be  set  aside,  and  the  case  of  the 
creditors  held  for  trial. 

In  deciding  this  motion  Mr.  J.  Duval  observes:  ^'  It  never 
was  intended  by  the  bankrupt  act,  and  no  correct  rule  of 
practice  can  tolerate  it,  that  when  a  creditor  has  instituted 
proceedings  to  force  his  debtor  into  bankruptcy  the  latter 
should  be  allowed  to  become  a  bankrupt  and  be  adjudicated 
as  such  on  his  own  petition  before  a  determination  of  the 
creditors'  petition.  To  permit  such  a  practice  might  work 
a  flagrant  wrong  upon  the  rights  of  the  petitioning  credi- 
tor." The  adjudication  under  the  voluntary  petition  was 
thereupon  set  aside  and  the  debtor  was  adjudged  on  the 
creditors*  petition.  As  a  general  rule  of  practice  the  ruling 
of  the  learned  judge  in  this  case  was  very  possibly  correct. 
But  it  by  no  means  follows  that  the  right  of  the  insolvent 
to  avail  himself  of  the  benefit  of  the  act  is  in  all  cases  sus- 
pended by  the  filing  of  a  petition  against  him,  or  that  the 
court  is  without  jurisdiction  to  entertain  it  if  filed. 

Cases  may  easily  be  imagined  where  it  may  be  indispensa- 
ble to  the  interests  of  the  other  creditors  and  to  the  securing 
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to  the  debtor  the  benefit  of  the  act  that  he  should  file  his 
voluntary  petition.  The  creditors'  petition  may  be  aban- 
doned before  adjudication  or  the  allegation  of  the  act  of 
bankruptcy  may  be  untrue,  or  the  creditors  may  not  be  the 
holders  of  provable  debts,  or  they  may  not  constitute  the 
statutory  quorum  of  creditors.  In  these  and  the  like  cases 
it  might  be  a  great  hardship  upon  the  debtor  to  compel  him 
either  to  admit  allegations  which  he  knows  to  be  untrue,  or 
else  to  be  subjected  to  the  delay  and  expense  of  contesting 
them,  and  in  the  mean  time  to  have  his  right  to  the  benefit 
of  the  act  suspended  and  denied.  At  the  termination  of 
the  proceedings,  if  the  result  be  in  his  favor,  Lis  right  to 
file  his  voluntary  petition  would  of  course  revive.  But  it 
may  then  be  too  late  to  defeat  attachments  and  preferences, 
and  to  secure  the  equal  distribution  of  his  assets  among  all 
his  creditors.  The  principal  object  of  the  act  would  thus . 
be  defeated. 

The  next  case  cited  is  In  re  Wielxiski,  4  N.  B.  B.  390. 
In  that  case  the  bankrupt  filed  a  voluntary  petition  in 
1868,  on  which  he  was  adjudicated,  and  an  assignee  ap- 
pointed. In  1870  he  filed  a  second  petition.  The  same 
debts  were  set  forth,  and  the  same  creditors  named  in  both 
petitions. 

Objection  was  made  to  the  proceeding  under  the  second 
petition,  which  objection  the  register  held  to  be  well  taken. 
The  matter  having  been  referred  to  •  the  court,  Mr.  J. 
Blatchford  said:  **The  register  is  correct;  the  clerk  will 
enter  an  order  staying  proceedings  in  this  matter  until  the 
further  order  of  the  court.  If  any  good  reason  exists  for 
going  on  with  this  matter,  it  may  be  shown  to  the  court." 
This  case,  therefore,  not  only  does  not  decide  that  the  filing 
of  the  second  petition  was  wholly  nugatory  and  void,  and 
•that  the  court  was  without  jurisdiction  to  entertain  it,  but 
it  clearly  intimates  that  the  court  would  proceed  in  it  if  any 
good  reason  for  doing  so  .should  be  shown. 

The  next  case  {In  re  Drisko,  13  N.  B.  R.  112)  appears  to 
have  no  application  to  the  subject  under  consideration.  It 
merely  decides  that  a  voluntary  bankrupt  who  has  contracted 
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new  debts  since  the  filing  of  a  prior  petition  may  file  a  new 
petition  in  baukrnptcj. 

The  next  case  (In  re  Lacey,  Doums  &  Co,^  10  N.  B.  B. 
477),  also  has  no  bearing  npon  the  present  inquiry.  It  relates 
merely  to  the  right  of  a  creditor  to  intervene  and  prosecute 
to  adjudication  when  the  petitioning  creditor  fails  to  appear 
or  proceed  with  the  prosecution. 

The  above  are  all  the  cases  cited  by  the  counsel  for  the 
attaching  creditor.  It  will  be  seen  that  only  one  of  them 
lends  any  support  to  the  position  he  seeks  to  maintain.  I 
have  not  bepn  referred  by  the  counsel  for  the  bankrupt  to 
any  case  where  the  point  under  consideration  has  been  de- 
cided under  the  late  bankrupt  act.  But  a  decision  under 
the  former  act  is  cited,  which,  by  the  force  of  its  reasoning 
and  the  great  eminence  of  the  judge  by  whom  it  was  made, 
is  entitled  to  the  greatest  consideration.  I  transcribe  the 
whole. of  Judge  Conkling's  opinion:  "I  can  perceive  no 
sufficient  reason  why  the  pendency  of  the  creditors'  petition 
on  which  no  decree  of  bankruptcy  has  yet  been  granted, 
should  be  considered  a  bar  to  the  right  of  voluntary  petition 
secured  by  the  act  to  the  debtor.  The  act  contains  no  such 
limitation  of  this  right.  The  debtor  may  have  good  reasons 
for  wishing  to  exercise  it,  notwithstanding  the  prior  prose- 
cution of  a  petition  in  invitum.  He  may  be  apprehensive 
that  it  may  be  voluntarily  abandoned,  or  he  may  know  that 
the  charges  it  makes  against  him  are  unfounded,  and  think 
proper  to  contest  their  truth,  and  thus  defeat  the  petition. 
I  can  not  see  that  any  injury  can  possibly  be  done  to  cred- 
itors by  this  practice,  while  in  one  respect  it  is  advantageous 
by  giving  them  the  benefit  of  the  petitioners'  schedules  of 
debts  and  property  without  expense."  (i/i  re  Canfkld^  1 
N.  Y.  Leg.  Obs.  234.)  These  observations  appear  to  me 
conclusive. 

But  it  is  urged  that  the  bankrupt  act  directs  that  where 
the  court  has  refused  to  accept  and  confirm  a  composition, 
or  has  set  it  aside  after  confirmation,  ''  the  debtor  shall  be 
proceeded  with  as  a  bankrupt."  It  is  contended  that  under 
this  provision  the  debtor,  after  failure  to  effect  a  composi* 
tion,  or  after  it  has  been  set  aside  by  the  court,  is  to  be 
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taken  and  deemed  to  be  a  bankrupt,  even  tbonghno  adjudi- 
cation has  been  made  against  him.  Whether  it  is  supposed 
that  a  formal  adjudication  must  in  such  a  case  be  made,  or 
whether  he  is  to  be  considered  and  proceeded  with  as  a 
bankrupt  without  such  adjudication,  I  did  not  clearly  under- 
stand at  the  hearing.  But  whichever  course  be  adopted,  it 
is  claimed  that  the  debtor  is,  under  the  circumstances 
stated,  declared  by  law  to  be  a  bankrupt;  and  it  is  no 
longer  open  to  the  court  to  inquire  into  the  truth  of  any  of 
the  allegations  of  the  petition,  either  in  respect  to  the 
quorum  of  creditors,  the  commission  of  the  acts  of  bank- 
ruptcy alleged,  or  the  existence  of  the  debts  alleged  to  be 
due  to  the  petitioning  creditors. 

As  a  corollary  to  this  proposition,  it  is  urged  that,  inas- 
much as  the  court  is  expressly  commanded  to  proceed  with 
the  debtor  as  a  bankrupt,  that  proceeding  must  be  prose- 
cuted, and  no  other  proceeding  founded  on  his  voluntary 
petition  can  be  entertained.  It  does  not  appear  that  the 
construction  of  the  above-cited  provision  of  the  bankrupt 
act,  which  this  court  is  urged  to  adopt,  has  hitherto  received 
any  judicial  sanction.  It  seems  to  be  favored,  however,  by 
Mr.  Blnmenstiel,  as  demanded  by  the  language,  and  most 
nearly  conforming  to  the  English  act  from  which  it  is  mod- 
eled.    (Blumenstiers  L.  andPr.  in  Bankruptcy,  464.) 

But  the  correctness  of  this  interpretation  is  open  to 
serious  question.  If,  upon  the  failure  of  a  proposal  of  com- 
position, the  debtor  is  to  be  at  once  adjudicated  a  bankrupt, 
it  must  be  because  the  proposal  of  the  debtor  for  a  compo- 
sition is  treated  as  an  admission  of  the  truth  of  all  the  alle- 
gations in  the  creditor's  petition  necessary  to  procure  an 
adjudication.     But  can  this  proposal  be  so  treated? 

An  honest  debtor,  against  whom  a  petition  has  been  filed, 
and  who  knows  himself  to  be  insolvent,  may  propose  or  at- 
tempt an  arrangement  with  his  creditors,  although  he  has 
not  committed  any  of  the  acts  of  bankruptcy  (perhaps  fraud- 
ulent) with  which  he  is  charged;  and  although  he  knows 
tliat  the  necessary  quorum  of  creditors  have  not  united  in 
the  petition.  His  want  of  success  in  effecting  the  composi- 
tion can  not  surely  be  treated  as  an  admission  by  him  of  the 
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truth  of  allegations  which  he  knows  to  befalse.  His  pro- 
posal for  a  composition  is  an  admission  of  his  insolvency, 
and  nothing  else.  Justice  seems  to  demand  that,  after  fail- 
ing to  efiect  it,  it  should  still  be  open  to  him  to  contest  the 
truth  of  the  allegations  upon  which  it  is  sought  to  procure 
his  adjudication  as  an  involuntary  bankrupt. 

But  even  if  his  proposal  for  a  composition  could  be  con- 
sidered as  an  admission  by  him  to  the  extent  supposed,  it 
could  have  no  greater  effect  than  his  written  admission  of 
the  truth  of  the  allegations.  The  provisions  of  the  act 
which  require  that  creditors  to  a  specified  proportionate 
nnmber  and  amount  shall  join  in  the  petition,  were  not  in- 
tended solely  for  the  protection  of  the  debtor.  Even  when 
he  has  signed  a  written  admission  that  the  requisite  quorum 
has  united  in  the  petition,  the  court  must  still  '*  be  satisfied 
that  the  admission  is  made  in  good  faith."  If  it  should 
subsequently  appear  that  it  was  the  result  of  collusion  and 
fraud,  the  adjudication  may  be  set  aside.  {In  re  Duiican, 
14  B.  E.  18.) 

The  dissentient  creditors  have  rights  which  the  statute 
recognizes  and  the  court  will  protect.  And  amongst  them 
is  the  right  to  insist  that  if  the  debtor,  contrary  to  their 
wishes  and  interests,  is  to  be  thrown  into  involuntary  bank- 
ruptcy, it  shall  be  done  only  under  the  conditions  imposed 
by  the  law.  The  debtor*s  admission  that  those  conditions 
exist  is  of  no  effect  if  the  fact  be  otherwise.  It  results  that 
even  if  the  proposal  for  composition  could  be  treated  as  an 
admission  by  the  debtor  of  all  the  allegations  of  the  peti- 
tion, it  could  have  no  effect  to  conclude  the  inquiry  as  to 
whether  the  requisite  quorum  has  joined,  because  his  writ- 
ten admission  of  the  fact,  if  it  does  not  exist,  would  be 
equally  nugatory. 

For  these  reasons  I  am  of  opinion  that  the  object  and 
meaning  of  the  clause  in  question  were  merely  that  the  court, 
on  the  failure  of  the  proceedings  in  composition,  should  re- 
sume the  case  at  the  point  where  its  progress  was  suspended 
by  the  proceedings  in  composition,  and  that  it  should  be 
thereafter  conducted  as  if  no  proceedings  had  been  taken. 
In  other  words,  that  the  phrase,  "he  shall  be  proceeded 
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with  as  a  bankrupt,"  should  be  construed  to  mean  that  the 
case  shall  be  proceeded  with  as  a  case  in  bankruptcy  in  con- 
formity with  the  provisions  of  law.  This  would  also  seem 
to  be  the  reasonable  construction  of  the  English  act  upon 
which,  as  Mr.  Blumenstiel  observes,  our  own  is  modeled. 
The  language  of  that  act  is:  ''If  it  appear  to  the  court 
*  *  *  that  a  composition  in  consequence  of  legal  diffi- 
culties, or  for  any  cause,  can  nofc  proceed  without  injustice 
or  undue  delay  *  *  *  the  court  may  adjudge  the  debtor 
a  bankrupt  and  proceedings  may  be  had  accordingly."  That 
is,  the  court  may  so  adjudge  if  a  proper  case  for  an  adjudi- 
cation be  made  out.  If  this  construction  of  the  clause  in 
question  be  correct,  the  circumstance  that  an  abortive  at- 
tempt at  composition  has  been  made  may  be  eliminated 
from  this  discussion,  and  the  case  becomes  the  simple  one 
of  a  filing  of  a  voluntary  petition  by  a  debtor  against  whom 
a  petition  in  invitum  has  already  been  filed,  but  on  which 
no  adjudication  has  been  made.  It  is  evident  that  in  such 
case  proceedings  in  both-  suits  can  not  go  on;  and  it  is 
equally  clear  that  proceedings  should  be  continued  in  the 
case  in  which  an  adjudication  has  been  made,  and  in  which 
no  questions  can  arise  as  to  the  concurrence  of  the  requisite 
quorum  of  creditors,  or  the  commission  by  the  bankrupt 
of  the  acts  of  bankruptcy  alleged.  There  will  thus  be  se- 
cured to  the  bankrupt  the  benefit  offered  by  the  act,  and  to 
the  creditors  the  equal  distribution  of  the  assets  discharged 
of  any  attachments  which  are  by  the  act  declared  to  be 
dissolved. 

The  objection  of  the  attaching  creditor  is  overruled,  and 
the  register  will  proceed  in  the  matter  of  the  voluntary  pe- 
tition. The  proceedings  in  the  involuntary  case  will  be 
stayed,  unless  the  petitioning  creditors  should  desire  to 
move  for  its  final  dismissal. 

The  clerk  will  certify  this  decision  to  the  register. 
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H.  B.  Nicholas,  Assignee,  v.  James  W.  Murray 

ET   AL, 

ClBGUIT  COUBT,   DiSTBICT  OF   ObEGON. 

NOVEMBEB  26,  1878. 

L  DsMTTRBKR  voR  Want  OF  Equitt. — A  demurrer  for  want  of  equity  will 
not  lie  to  a  bill  that  is  not  deficient  in  substance,  although  for  some  tech- 
nical reason — as  the  lapse  of  time  or  want  of  jurisdiction  in  the  court — 
the  relief  sought  for  cannot  be  attained  in  that  suit. 

2.  Same. — A  demurrer  that  a  bill  does  not  state  facts  sufficient  to  constitute 

a  cause  of  suit  is  unknown  to  chancery  practice,  and  at  most  is  nothing 
more  than  the  general  demurrer  for  want  of  equity. 

3.  Ne  itnques  Assignee. — An  objection  to  a  bill,  in  which  the  copiplainant 

describes  himself  as  an  assignee,  that  he  is  not  legally  such  assignee  must 
be  made  by  plea  and  not  demurrer. 

4.  Fraudulent  Conveyances. — A  suit  by  an  assignee  to  set  aside  a  fraudu- 

lent conveyance,  made  by  the  bankrupt  after  his  discharge,  of  property 
concealed  prior  thereto,  is  not  a  suit  to  annul  such  bankrupt's  discharge, 
and  may  therefore  be  brought  in  the  circuit  court. 

5.  Limitation. — Such  suit  may  be  brought  at  any  time  within  two  years  from 

the  discovery  of  the  fraud  by  the  assignee  or  those  whom  he  represents. 

6.  Annulling  a  Discharge. — ^The  district  court  which  granted  a  discharge 

alone  has  jurisdiction  of  a  proceeding  to  annul  it;  and  iemblt,  that  such 
proceeding  must  be  brought  by  the  creditor  and  may  be  brought  at  any 
time  within  two  years  from  the  discovery  of  the  fraud  for  which  it  is 
sought  to  be  set  aside. 

7.  Limitation — Proov  of  Debts. — The  statute  of  limitations  of  the  state 

where  the  bankrupt  resides,  applies  to  the  proof  of  debts  against  his 
estate;  and  such  statute  continues  to  run  against  such  debts  after  the 
adjudication  in  bankruptcy,  and  therefore  no  claim  can  be  proven  or  en- 
forced against  such  estate,  unless  an  action  could  be  maintained  thereon 
in  the  court  of  such  state. 

8.  Estate  of  Bankrupt— Fraudulent  Conveyanck — ^The  estate  of  a  bank- 

rupt, after  satisfying  the  valid  claims1^;ainst  it,  belongs  to  the  bankrupt, 
and  therefore  a  conveyance  by  him  alleged  to  be  fraudulent  as  against 
creditors,  will  not  be  set  aside  on  a  suit  by  the  assignee,  where  it  appears 
that  there  are  no  debts  provable  against  the  estate. 

Before  Deady,  District  Judge. 

This  suit  was  brought  on  May  21,  1878,  to  have  a  dis- 
charge in  bankruptcy  heretofore  granted  to  the  defendant, 
Murray,  declared  fraudulent  and  void;  and  to  have  certain 
conveyances  of  lots  1,  2,  7  and  8,  in  block  65  in  Caruthers's 
addition  to  Portland,  set  aside  as  being  made  to  defraud 
reditors  of  said  bankrupt. 
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John  B,  Waldo,  for  the  complainant. 
Joseph  N,  Dolph,  for  the  defendants. 

Deady,  J.     The  material  facts  stated  in  the  bill  are,  that 
on  Jane  6,  1868,  the  defendant  Marray  was  duly  adjudged  a 
bankrupt  in  the  district  court  of  this  district, upon  his  own 
petition  filed  therein  on  May  30,  1868;  that  an  assignee  of 
his  estate  was  appointed  and  acted  as  such  until  his  dis- 
charge on  April  17,  1872,  and  that  on  February  20,  1869, 
said  Murray  fraudulently  procured  his  discharge  in  bank- 
ruptcy; that  it  appeared  from  the  schedules  of  said  bank- 
rupt that  his  assets  amounted  in  value  to  only  two  hundred 
and  fifty-eight  dollars,  all  of  which  was  set  apart  to  him 
as  exempt,  and  that  his  creditors  were  four  in  number — three 
of  whom  resided  in  San  Francisco  and  one  in  Missouri; 
that  these  debts  aggregated  five  thousand  five  hundred  and 
twenty-seven  dollars  and  forty-eight  cents,  and  arose  upon 
simple  contract,  four  thousand  dollars  of  which  was  con- 
tracted in  Missouri  and  became  due  not  later  than  January, 
1864,  the  remainder — one  thousand  five  hundred  and  twenty- 
seven  dollars  and  forty  cents — being  contracted  in  Califor- 
nia, and  coming  due  not  later  than  August,  1866;  that  the 
California  creditors  relying  upon   the  statement  in  said 
schedule,  from  which  it  appeared  there  were  no  assets  ap- 
plicable to  the  payment  of  claims  against  the  estate,  failed 
to  prove  their  debts;  that  the   debt  stated  to  be  due  the 
Missouri  creditor  was  not  proven  and  is  false  and  fictitious; 
that  at  and  before  the  filing  of  the  petition  aforesaid  the 
bankrupt  was  the  owner  of  the   premises  aforesaid,    and 
during  the  year  1857  erected  a  dwelling  thereon,  but  fraudu- 
lently omitted  the  same  from  his  schedule;  that  the  legal 
title  thereto  was  in  a  third  person,  who  held  the  same  in 
trust  for  the  bankrupt,  and  with  intent  to  defraud  the  credi- 
tors of  the  latter;  that  on  July  13,  1869,  said  third  person 
conveyed  the  premises  to  the  bankrupt,  who  continued  to 
hold  the  property  in  his  own  name  until  February  4,  1878, 
when  he  conveyed  the  same  to  his  co-defendant,  without  any 
or  upon  a  grossly  inadequate  consideration,  with  intent  to 
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defraud  his  creditors,  and  that  said  defendant  now  holds 
the  same  in  trust  for  the  bankrupt  and  with  intent  to  de- 
fraud the  creditors  of  the  latter;  and  that  none  of  said 
Galifornia  creditors,  nor  said  assignees,  ever  knew  or  be- 
came aware  of  the  alleged  fraud  concerning  said  property 
until  December,  1877.  The  defendants  demur  to  the  bill 
separately,  but  allege  the  like  causes  of  demurrer. 

The  first  cause  is  the  general  one,  that  the  complainant 
has  not  made  out  a  case  which  entitles  him  to  any  relief, 
and  the  second  is  like  unto  it — that  the  bill  does  not  state 
facts  sufficient  to  constitute  a  cause  of  suit.  But  there  is 
no  such  defect  or  insufficiency  in  the  substance  of  this  case 
as  will  sustain  a  demurrer  for  want  of  equity.  On  the  con- 
trary, the  case  made  by  the  bill  is  one  of  a  gross  and  pal- 
pable fraud,  against  which  the  complainant  is  entitled  to 
have  ihe  relief  prayed  for,  unless  for  some  special  and  tech- 
nical cause — as  the  lapse  of  time,  a  mistake  in  the  forum 
or  the  like,  this  suit  cannot  be  maintained.  The  second 
cause  is  borrowed  from  the  code  practice,  but  I  believe  is 
unknown  to  equity  pleading.  So  far  as  it  has  any  signifi- 
cance it  amounts  to  an  allegation  that  there  is  no  equity  in 
the  bill,  and  in  effect  is  the  equivalent  of  the  first  cause. 
They  are  neither  well  taken  and  are  both  overruled. 

The  third  and  seventh  causes  are  substantially  the  same, 
and  are  both  to  the  effect  that  the  complainant  is  not  en- 
titled to  sue  because  he  does  not  really  sustain  the  character 
he  pretends  to — that  is,  he  is  not  the  lawful  assignee  of  the 
estate  of  Murray.  But  the  complainant  is  described  in  the 
bill  as  the  assignee  of  the  estate,  and  that  is  sufficient  on 
demurrer,  both  at  law  and  in  equity.  If  the  defendants 
wish  to  contest  the  right  of  the  complainant  to  sue  in  the 
character  assumed — as  the  assignees  of  Murray's  estate — he 
must  make  the  objection  by  a  plea  denying  the  right.  The 
case  is  like  the  one  where  a  party  sues  as  administrator. 
The  defendant  cannot  assuu&e  that  the  complainant  is  not 
a  lawful  administrator  and  question  his  right  to  sue  in  that 
character  by  demurrer,  but  he  must  make  the  objection  by 
a  plea  of  ne  unquea  administrator.  (Story's  Eq.  Plead.,  sec. 
727;  1  Ghit.  Plead.  525;  Curt.  Eq.  Prec.  159.)     Neither  is 
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the  demurrer  well  taken  so  far  as  these  caases  are  con- 
cersed. 

The  sixth  cause  of  demurrer  is  that  this  court  has  no 
jnrisdiction  to  hear  the  cause  or  grant  the  relief  prayed  for. 
This  is  insufficient  as  a  special  demurrer,  because  it  does 
not  give  any  reason  why  this  court  is  without  jurisdiction. 
But  on  the  argument  the  ground  of  the  objection  was  dis- 
closed as  follows:  This  is  a  suit,  among  other  things,  to  an- 
nul the  bankrupt  (Murray's)  discharge  upon  the  ground  of 
fraud  in  obtaining  it,  and  no  court  has  jurisdiction  of  that 
matter  but  the  district  court  that  granted  it. 

The  argument  is,  that  as  by  section  5119  of  the  B.  8.,  a 
discharge  in  the  bankruptcy,  subject  to  certain  exceptions, 
of  which  this  case  is  not  one,  shall  '^ release  the  bankrupt 
from  all  debts,  claims,  liabilities  and  demands,  which  were 
or  might  have  been  proved  against  the  estate  in  bank- 
ruptcy;" and  as  by  section  6120  of  the  B.  S.,  provision  is 
made  that  any  creditor  ''who  desires  to  contest  the  validity 
of  the  discharge  on  the  ground  that  it  was  fraudulently  ob- 
tained, may,  at  any  time  within  two  years  after  the  date 
thereof,  apply  to  the  court  which  granted  it  to  annul  the 
same;"  it  follows  that  no  one  but  a  creditor  can  maintain  a 
proceeding  to  annul  a  discharge,  and  that  no  court  but  the 
court  which  granted  it  has  jurisdiction  of  the  same. 

But  on  the  other  hand  it  is  maintained  that,  correctly 
speaking,  this  is  not  a  proceeding  to  annul  a  discharge,  but 
simply  to  set  aside  certain  fraudulent  conveyances  whereby 
the  property  of  the  bankrupt  has  been  and  now  is  covered 
up  and  prevented  from  coming  to  the  hands  of  his  assignee, 
and  that  the  bankrupt  is  made  a  party  to  the  suit  not  for 
the  purpose  of  affecting  in  any  manner  his  discharge  or  es- 
tablishing or  enforcing  any  claim  against  him  personally, 
but  to  relieve  the  property  which  rightfully  belongs  to  his 
assignee  from  the  effects  of  the  fraudulent  conveyances  re- 
ceived and  made  by  him  since  the  date  of  the  discharge. 

There  is  no  doubt  but  that  a  direct  proceeding  to  annul  a 
discharge  must  be  brought  in  the  district  court  which 
granted  it;  and  the  better  opinion  seems  to  be  that  it  can- 
not be  attacked  or  called  in  question  otherwise  or  else- 
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where.  (May  v.  Hotve,  4  B.  E.  677;  S.  C.^  108  Mass.  602; 
contruy  Perkins  v.  Gay^  3  B.  R.  772.)  It  may  be  also  that 
snch  suit  must;  be  brought  by  a  oreditor  in  person  and  not 
by  his  representative,  the  assignee.  Bat  whether  the  lim- 
itation of  two  years  within  which  such  proceeding  may  be 
brought  is  to  be  counted  from  the  date  of  the  discharge  or 
the  discovery  of  the  fraud  on  account  of  which  it  is  sought 
to  set  it  aside  is  a  question  upon  which  my  mind,  in  the 
light  of  Bailey  v.  Glover,  21  Wall.  346,  inclines  to  the  latter 
view. 

Apart,  then,  from  the  question,  is  this  a  suit  to  annul  a 
discharge?  there  is  no  doubt  of  the  jurisdiction  of  the  pourt 
to  hear  the  cause  and  grant  the  relief.  The  suit  is  one  by 
the  assignee  against  the  defendant  claiming  an  adverse  in- 
terest **  touching  certain  property  *  *  *  of  the  bank- 
rupts transferable  to  or  vested  in  the  assignee,*'  and 
jurisdiction  of  it  expressly  conferred  upon  the  court  by 
section  4970  of  the  B.  S.  It  is  not  barred  by  the  limitation 
of  two  years  prescribed  by  section  5057  because  it  is  al- 
leged in  the  bill  that  the  fraud  was  not  discovered  by  the 
complainant  or  the  former  assignee  or  any  of  the  creditors 
until  December,  1877;  and  in  Bailey  v.  Glover ^  supra,  the 
supreme  court  held  that  the  general  principle  applies  to  this 
limitation,  so  that  where  the  suit  is  intended  to  obtain  re- 
dress against  a  fraud  concealed  by  the  party,  or  which  from 
it's  nature  remains  secret,  ''the  statute  does  not  begin  to 
run  until  the  fraud  is  discovered  by,  or  becomes  known  to, 
the  party  suing  or  those  in  privity  with  him."  The  same 
ruling  was  made  by  Mr.  Justice  Curtis  in  Carr  v.  HiUon,  1 
1  Curt.  287,  upon  a  similar  limitation,  contained  in  section 
8  of  the  bankrupt  act  of  1841;  and  this  agrees  with  the  rule 
prescribed  by  the  law  of  this  state  in  cases  of  fraud  and 
mistake.     (Or.  Civ.  Code,  sec.  378.) 

My  best  impression  is  that  this  is  not  a  suit  to  annul  the 
bankrupt's  discharge,  and  that  so  far  this  court  has  jurisdic- 
tion of  it.  Indeed,  it  is  not  certain  that  he  is  a  necessary 
party  to  the  suit.  The  only  relief  that  can  be  obtained 
against  him  is  a  discovery.  The  remaining  relief — the  con- 
veyance of  the  property  to  the  assignee,  or  the  setting  aside 
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of  the  frandnlent  deeds — is  sought  only  against  his  co- 
defendant,  in  whom  the  title  to  the  premises  is  now  vested 
by  the  wrongful  act  of  the  bankrupt.  Suppose,  for  instance, 
that  after  the  bankrupt's  discharge  he  should  receive  a  con- 
veyance of  property  purchased  by  him  before  he  was  ad- 
judged a  bankrupt,  or  should  unlawfully  obtain  possession 
of  some  of  the  personal  property  of  the  estate,  would  a  suit 
by  the  assignee  against  the  bankrupt,  to  compel  a  convey- 
ance or  delivery  of  this  property  to  himself,  be  a  proceeding 
to  annul  the  discharge,  or  could  the  bankrupt  shelter  him- 
self behind  this  certificate  and  defraud  his  creditors  of  the 
property  with  impunity  ?  I  think  not.  The  discharge  re- 
lates back  to  the  filing  of  the  petition,  and  as  to  any  subse- 
quent intermeddling  with  or  act  concerning  the  estate  done 
or  suffered  by  him,  he  is  liable  to  the  assignee  or  creditor, 
as  any  third  person.  In  this  case,  the  bankrupt,  after  his 
discharge,  wrongfully  took  the  title  to  the  property,  well 
knowing  it  to  belong  to  his  estate  in  banki'uptcy,  and  with 
the  like  knowledge  and  the  intent  to  defraud  his  creditors, 
subsequently  conveyed  to  his  co-defendant,'  and  his  dis- 
charge, which  is  a  protection  against  suits,  on  account  of 
any  debt,  demand  or  liability,  existing  at  the  time  of  the 
adjudication,  is  no  defense  to  any  proceeding  on  this  ac- 
count. 

The  fourth  cause  of  demurrer  is  that  this  suit  was  not 
commenced  within  two  years  from  the  date  of  the  bankrupt's 
discharge.  This,  of  course,  assumes  that  this  is  a  suit  to 
annul  the  discharge,  and  that  the  statute  commenced  to  run 
from  the  date  of  the  discharge,  whether  the  fraud  was  then 
discovered  or  not.  Both  these  assumptions  are,  I  think, 
incorrect.  The  demurrer  as  to  this  and  the  sixth  cause  is 
not  well  taken. 

The  fifth  and  last  cause  of  demurrer  is,  that  it  appears 
from  the  bill  that  the  claims  of  the  creditors  mentioned 
therein  were  barred  by  the  statute  of  limitations  before  the 
commencement  of  this  suit. 

In  the  consideration  of  this  question,  I  think  it  must  be 
taken  for  granted  that  there  are  no  other  creditors  of  the 
bankrupt  than  those  named  in  his  schedule  and  mentioned 
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in  the  bill.  There  is  no  allegation  in  the  bill  that  there  are 
any  other  creditors.  It  must  also  be  admitted  that  all  these 
claims,  though  not  barred  by  the  statute  of  limitations  of 
Oregon,  at  the  date  of  the  adjudication,  were  so  barred  be- 
fore the  commencement  of  this  suit,  the  causes  of  action 
arising  thereon  having  accrued  more  than  six  years  prior 
thereto.     (Or.  Civ.  Code,  sec.  6.) 

The  question,  what  effect  have  the  statutes  of  limitations 
of  the  several  states  upon  the  proof  of  debts  in  bankruptcy, 
has  not  been  passed  upon  by  the  supreme  court,  and  the  de- 
cisions of  the  lower  courts  upon  the  matter  are  conflicting. 

In  re  Ray,  1  B.  R.  203,  Judge  Blatchf  ord  held  that  a  debt, 
although  barred  by  the  statute  of  the  state  in  which  the 
debtor  resided,  was  provable  in  bankruptcy,  unless  barred 
throughout  the  United  States. 

//)  re  Sheppard,  Id.  446,  Judge  Hall  held  that  a  debt 
against  which  the  statute  of  limitations  of  the  state  had  ran, 
was  nevertheless  a  debt,  and  might  be  proved  and  allowed 
in  bankruptcy,  for  the  reason  that  there  was  no  statute  of 
the  state  (N.  Y.),  or  the  United  States,  which  prevented  it. 
On  the  other  hand.  In  re  Kingaley,  1  B.  B.  329,  Judge 
Lowell  held  that  a  debt,  barred  by  the  statute  of  the  state 
where  the  debtor  resides,  cannot  be  proved  against  his  es- 
tate in  bankruptcy;  which  agrees  with  the  English  rule:  Ex 
parte  Deiodney,  15  Ves.  749.  In  re  Harden^  1  B.  B.  396, 
Judge  Fox  made  the  same  ruling.  In  re  Beed,  6  Bissell,  250, 
Judge  Blodgett  held  that  the  defense  of  the  slatute  of  lim- 
itations might  be  made  "to  the  claim  of  a  creditor  seeking 
to  prove  his  debt  in  bankruptcy,  whenever  that  defense 
might  be  made  in  a  suit  in  the  state  where  the  debtor  re- 
sides." In  re  Noeson,  Id.  443,  Judge  Dyer  ruled  that  a 
debt  barred  by  the  statute  of  Wisconsin  could  not  be 
proved  in  bankruptcy  therein.  In  re  Cornwall,  6  B.  R.  320, 
Judge  Woodruff  held  that  the  courts  of  the  United  States, 
when  sitting  as  courts  of  bankruptcy,  were  as  much  bound 
by  the  statutes  of  limitations  of  the  states  in  which  they  sit 
as  in  ordinary  cases,  and  therefore  a  debt  barred  by  the 
statute  of  New  York  was  not  provable  therein,  in  bank- 
ruptcy. 
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From  this  summarj  of  the  cases  it  will  be  seen  that  the 
decided  weight  of  authority  is  in  favor  of  the  application  of 
the  statute  of  limitations  to  claims  in  bankraptcj,  and,  in 
my  judgment,  that  of  reason  also.  Doubtless  congress 
might  have  established  a  uniform  rule  of  limitation  as  to 
the  proof  of  debts  in  bankruptcy,  as  it  may  do  in  regard  to 
proceedings  in  the  national  courts  generally:  PeiperY.  Har- 
mer^  5  B.  B.  252.  But  it  has  not  done  so,  and  the  inference 
therefrom  is  strong  and  convincing  that  it  was  the  intention 
to  leave  the  matter  to  be  governed  by  the  local  law.  This 
is  more  evident,  from  the  fact  that  if  a  claim  is  contested 
upon  the  proof,  an  appeal  lies  to  the  circuit  court — sections 
4980,  4984  B.  S. — where  the  claim  must  be  declared  upon 
and  tried  as  in  an  action  at  law.  In  such  action  the  court 
would  be  bound,  under  section  34  of  the  judiciary  act — sec- 
tion 721  B.  S. — to  give  effect  to  the  statute  of  limitations  of 
the  state,  and  if  the  claim  was  barred  by  such  statute  the 
creditor  could  not  recover.  It  can  hardly  be  supposed 
that  congress  intended  that  the  state  statute  of  limitations 
should  be  applicable  to  the  claim  on  the  trial  in  the  circuit 
court,  and  not  so  in  making  proof  of  it  in  the  district  court. 

My  conclusion  is,  that  the  statute  of  limitations  of  the 
state  where  the  debtor  is  adjudged  a  bankrupt,  applies  to  all 
debts  due  from  the  bankrupt  with  the  same  effect,  as  if  the 
claim  was  then  sued  upon  in  the  state  court. 

The  next  question  is,  if  a  claim  is  not  barred  when  the 
petition  in  bankruptcy  is  filed,  does  the  statute  of  limitations 
continue  to  run  against  it  thereafter,  or  may  it  be  proven  at 
any  time  after  the  adjudication,  although  the  period  pre- 
scribed by  the  statute  as  a  bar  to  an  action  thereon  has 
elapsed  ? 

In  re  Eldridge,  12  B.  B.  540,  Judge  Hughes  held  that  the 
statute  ceases  to  run  from  the  commencement  of  the  pro- 
ceedings in  bankruptcy,  and  if  a  debt  is  not  then  barred  it 
may  be  proven  at  any  time  afterwards.  In  support  of  this 
ruling  the  case  of  Ex  parte  Boes,  2  Glynn  &  Jam.  46,  and 
cases  arising  under  the  Massachusetts  insolvent  law  were 
cited.  In  Ex  parte  Rosa,  supra,  the  commission  issued  in 
1810,  and  the  debt  was  due  in  the  same  year.     On  an  ap- 
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plication  to  prove  the  debt  in  1824,  and  an  objection  that  six 
years  had  elapsed,  the  vice-chancellor  held  that  the  statute 
did  not  run  against  a  creditor  after  a  commission  issued; 
that  the  commission  was  a  trust  for  the  benefit  of  all  the 
creditors,  and  the  statute  never  ran  against  a  trust;  and 
upon  appeal  to  the  lord  chancellor,  this  ruling  was  affirmed. 
The  case  In  re  Eldrxdgt  is  the  only  one  I  have  found  in  the 
national  courts  upon  the  point. 

I  am  not  satisfied  with  the  doctrine  of  this  case.  It  seems 
to  me  it  avoids  in  a  great  measure  the  rule  that  the  local  stat- 
ute of  limitations  shall  goyern.  But  for  the  adjudication  in 
bankruptcy  these  claims  would  all  have  been  barred  before 
1873.  And  yet  this  adjudication  in  no  way  hindered  the 
creditors  from  proving  these  claims  in  the  court  of  bank- 
ruptcy before  the  expiration  of  six  years  from  their  maturity, 
and  thus  have  prevented  the  bar  of  the  shitute  from  attaching 
to  them.  The  bar  of  the  statute  is  fouuded  upon  the  pre- 
sumption of  payment  from  the  lapse  of  time,  and  there  is 
as  much  reason  in  presuming  payment  or  satisfaction  of  a 
debt  maturing  after  the  bankruptcy  of  the  debtor  as  before. 
Both  on  the  ground  of  public  convenience  and  private  se- 
curity the  presumption  onght  to  prevail  in  the  one  case  as 
well  as  the  other.  The  motion  that  the  case  becomes  a 
trust  fund  in  the  hands  of  the  assignee,  and,  therefore,  the 
statute  of  limitations  ceases  to  run  against  an  unproved 
and  unknown  claim  upon  such  fund,  seems  to  rest  upon  a 
mistiikeu  analogy.  True,  the  assignee  may  be  called  a  trus- 
tee by  operation  of  law,  in  invitnm,  to  distribute  the  estate 
according  to  laM*;  that  is,  to  pay  the  valid  subsisting  claims 
ns  far  as  the  assets  will  permit,  and  to  pay  over  the  residue, 
if  an}',  to  the  debtor.  But  this  does  not  make  each  creditor, 
whether  known  to  the  assignee  as  such  or  not,  a  cestui  que 
trusty  between  whom  and  the  assignee  there  is  that  relation 
of  personal  trust  and  confidence  that  prevents  any  presump- 
tion ivrising  to  the  prejudice  of  the  former  from  mere  lapse 
of  time.  On  the  contrary,  there  is  no  actual  trust  and  con- 
fideuce  between  the  parties — prior,  at  least,  to  the  proof 
and  allowance  of  the  oieditoi*s'  demand — and,  therefore,  it 
cannot  be  that,  by  reason  of  adjudication  in  bankruptcy. 
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Lis  claim  is  exempt  from  the  ordinary  law  of  proof  and  pre- 
sumption, bat  may  be  dug  up  at  any  time  and  proved  against 
the  estate,  when  in  the  common  course  of  affairs  the  evidence 
of  its  payment  or  illegality  is  lost  or  forgotten.  I  do  not 
forget  in  this  connection  that  the  debts  in  question  are  upon 
the  bankrupt's  schedules.  But  the  doctrine  that  there  is  an 
actual  tru8t  between  the  assignee  and  each  creditor,  and, 
therefore  the  statute  of  limitations  does  not  run  against  the 
latter  after  an  adjudication  in  bankruptcy,  applies,  if  at  all, 
to  debts  off  the  schedules  as  well  as  those  upon  them. 
Neither  is  the  mere  fact  that  claim  is  mentioned  in  the 
schedules  any  sufficient  security  against  the  danger  of  delay 
in  making  proof  thereof.  The  claim,  although  upon  the 
schedules  may  not  be  valid  as  against  the  other  creditors,  if 
at  all.  Indeed,  in  this  very  case,  it  is  alleged  in  the  bill 
that  the  principal  debt  named  in  the  bankrupt's  schedule  is 
fictitious  and  fraudulent. 

An  assignee,  like  ifti  administrator,  is  really  the  officer  or 
agent  of  the  law  to  distribute  the  estate  among  those  legally 
entitled  to  it.  Each  creditor  is  interested  in  preventing  the 
allowance  of  illegal  claims — claims  which  could  not  be  col- 
lected by  the  ordinary  process  of  law. 

The  statute,  sec.  5067  E.  S.,  provides  that  *'  all  debts  due 
and  payable  from  the  bankrupt  at  the  time  of  the  commence- 
ment of  the  proceedings  in  bankruptcy,  and  all  debts  then 
existing  but  not  payable  until  a  future  day,  *  *  *  may 
be  proved  against  the  estate  of  the  bankrupt." 

It  must  be  admitted  that  this  language  taken  literally  and 
alone,  would  permit  the  proof  of  these  debts.  There  is  no 
limitation  in  the  statute  upon  the  time  of  making  the  proof. 
But  it  must  be  construed  with  reference  to  existing  laws 
upon  the  subject  of  "debts  due  and  payable" — among 
others,  the  local  statute  of  limitations.  Considered  in  this 
connection,  a  simple  contract  debt  after  six  years  from  ma- 
turity, being  no  longer  **  a  debt  due  or  payable,"  the  statute 
must  be  construed  as  if  it  read,  "maybe  proved  against 
the  estate  of  the  bankrupt,  if  done  so  before  the  lapse  of 
time  has  raised  the  presumption  of  their  payment  or  satis- 
faction." 
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Of  course,  a  case  may  arise  where  the  limitation  upon  the 
proof  of  the  claim  would  expire  between  the  filing  of  the 
petition  and  the  adjudication  in  bankruptcy,  in  which  event 
it  might  be  necessary  to  hold  that  this  period  should  not  be 
counted  in  the  limitation,  or  that  the  creditor  should  have 
some  reasonable  time  after  notice  of  the  adjudication  to 
make  his  proof.  Indeed,  this  is  a  proper  subject  of  legis- 
lation, and  the  bankrupt  act  should  have  contained  a  pro- 
vision covering  the  whole  subject  of  limitation  upon  the 
proof  of  debts,  and  not  left  it  to  be  worked  out  in  the 
courts  by  means  of  otherwise  unnecessary  and  profitless  liti- 
gation. 

Having  reached  the  conclusion  that  the  debts  mentioned 
in  the  bill  cannot  be  proven  against  the  estate  of  the  bank- 
rupt, it  follows  that  this  suit  cannot  be  maintained. 

For  whatever  the  character  of  the  transactions  complained 
of  concerning  this  property,  the  court  cannot  interfere  with 
it  unless  it  appears  that  the  assignee  represents  some  cred- 
itor who  has  a  claim  which  he  is  now  entitled  to  have  paid 
out  of  it.  The  remainder  of  the  bankrupt's  estate,  if  any, 
after  the  payment  of  all  valid  debts,  belongs  to  the  bank- 
rupt himself,  and  the  assignee  holds  it  in  trust  for  him. 
{In  re  Hoijt,  3  B.  K.  55;  In  re  Lathrop^  5  Id.  43.) 

To  grant  the  relief  prayed  for  in  this  bill  would  then  be 
a  useless  act.  It  does  not  appear  that  there  are  any  debts 
that  could  be  proven  against  the  estate,  and  therefore,  if  the 
property  was  given  to  the  assignee,  he  would  be  bound  to 
reconvey  it  to  the  bankrupt. 

A  decree  will  be  entered  dismissing  the  bill. 
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In  re  Collateral   Loan   and  Savings  Bank,  in 

Bankruptcy. 

D18TBIGT  Court,  District  of  California. 
December  2,  1878. 

1.  Corporations  by  Law — Dismissal  of  Proceedinos. — A  by-law  of  a  cor- 
poration provided  that,  "in  case  any  stock  of  the  corporation  is  not  rep- 
resented at  any  meeting  of  stockholders,  either  in  person  or  by  proxy, 
such  stock  may  be  voted  at  such  meeting  by  any  director  selected  by  the  ! 

board  of  directors  for  that  purpose,  and  such  selection  shall  be  deemed 
by  the  stockholders  of  the  corporation  a  power  of  attorney  for  such  pur- 
pose." A  meeting  called  for  the  purpose  of  determining  whether  the 
corporation  should  go  into  bankruptcy  was  attended  by  a  small  number 
of  stockholders,  but  the  vote  of  the  absentees  was  cast  under  the  provis- 
ions of  the  above  by-law.  A  petition  was  thereupon  filed  by  the  presi- 
dent, and  the  corporation  adjudged  bankrupt.  N^early  eight  months 
afterwards  a  director,  who  had  in  the  mean  time  been  sued  for  negligence 
in  the  management  of  the  company's  affairs,  filed  a  petition  to  have  the 
proceedings  dismissed  as  void  ab  mitio.  It  appearing  that  the  corpora- 
tion was,  at  the  time  of  the  meeting,  hopelessly  insolvent,  and  that  no 
difference  of  opinion  as  to  the  propriety  of  going  into  bankruptcy  ex- 
isted among  the  stockholders,  and  that  the  objection  is  now  made  after 
the  lapse  of  nearly  a  year,  by  a  director  for  the  purpose  of  evading  an 
alleged  liability  for  negligence:  Held,  that  the  prayer  of  the  petition 
should  be  denied. 

Before  Hoffman,  District  Judge. 

Bishop  and  Mfidd,  for  assignee. 

A,  W.  Thompson  and  L,  D.  Latimer,  for  Leander  Sawyer. 

Hoffman,  J.  On  the  thirty-first  of  December,  1877,  a 
petition  was  filed  by  Joseph  S.  Spear,  Jr.,  president  of  the 
aboye-named  corporation,  praying  that  it  be  adjudged  a 
bankrupt.  The  adjudication  was  accordingly  made  by  the 
register,  the  first  meeting  of  creditors  duly  called,  and  an 
assignee  chosen  on  the  twenty-third  of  January,  1878. 

On  the  fourth  of  June  a  bill  of  complaint  was  filed  by 
the  assignee  against  Leander  Sawyer  and  others,  former 
trustees  of  the  corporation,  to  enforce  their  liability  for  al- 
leged negligence  in  the  discharge  of  their  duties  as  trustees. 
To  this  bill  the  defendants  demurred,  and  on  the  twenty- 
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seventh  of  August,  1878,  the  demurrers  were  overruled. 
On  the  fifth  of  September,  1878,  Leander  Sawyer  filed  a 
petition  praying  that  the  petition  in  bankruptcy  be  dis- 
missed. On  the  eleventh  of  September,  1878,  the  assignee 
filed  his  answer  to  Sawyer's  petition;  and  on  the  second  of 
October,  the  application  was  argued  and  submitted  on  the 
petition,  answer  and  affidavits  filed  in  support  of  them. 

On  behalf  of  the  petitioner  Sawyer^  it  is  contended  that  the 
petition  in  bankruptcy  shows  upon  its  face  that  the  authority 
to  file  the  petition  was  not  given  by  a  vote  of  a  majority  of 
the  corporators  at  a  legal  meeting,  ** called  for  the  purpose,'* 
as  required  by  the  bankrupt  act.  But  this  objection,  which 
rests  upon  what  I  must  consider  a  forced  and  unnatural 
construction  of  the  language  of  the  petition,  it  is  unneces- 
sary to  consider,  for  it  appears  that  in  fact  the  call  for  the 
meeting  stated  its  purpose  to  be  **  to  vote  upon  the  proposi- 
tion to  put  said  bank  into  bankruptcy."  The  call  was, 
therefore,  in  strict  conformity  with  the  act. 

But  the  principal  objection  relied  on  in  support  of  the 
petition  to  dismiss,  is  that  it  affirmatively  appears  that  no 
legal  meeting  of  the  stockholders  was  held,  and  that  no  vote 
to  authorize  the  president  to  file  the  petition  in  bankruptcy 
was  legally  passed  by  a  majority  of  the  stockholders.  It  is 
admitted  that  at  the  alleged  meeting  only  fifteen  shares,  out 
of  two  hundred,  were  represisnted,  either  in  person  or  by 
written  proxy.  The  vote  of  the  absentees  was  cast  by  a 
person  selected  for  that  purpose  by  the  board  of  directors 
at  a  previous  meeting.  The  authority  to  make  this  selec- 
tion, and  of  the  person  so  selected  to  vote  the  stock  of  the 
absentees,  was  supposed  to  have  been  conferred  by  the 
fifteenth  article  of  the  by-laws  of  the  corporation.  That 
article  is  as  follows:  ''In  case  any  stock  of  the  corporation 
is  not  represented  at  any  meeting  of  stockholders,  either 
in  person  or  by  proxy,  such  stock  may  be  voted  at  such 
meeting  by  any  director  selected  by  the  board  of  directors 
for  that  purpose,  and  such  selection  shall  be  deemed  by  the 
stockholders  of  the  corporation  a  power  of  attorney  for  such 
purpose." 

It  is  contended  that  this  by-law  was  never  legally  adopted 
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by  the  stockholders;  and,  secondly,  that  if  it  had  been,  it 
would  have  been  wholly  void  and  inoperative. 

It  is  not  pretended  that  the  by-laws  of  the  corporation 
were  adopted  by  "a  majority  of  the  stockholders  at  a  meet- 
ing called  by  the  president  on  a  notice  of  not  less  than  two 
weeks,  specifying  the  object  of  the  meeting,"  as  required 
by  section  301  of  the  Civil  Code  of  this  state,  as  originally 
passed.  They  were  adopted  under  the  provisions  of  that 
section  as  amended.  The  amended  section  enacts  that ''  the 
written  assent  of  the  holders  of  two  thirds  of  the  stock,  or 
of  two  thirds  of  the  members  if  there  be  no  capital  stock, 
shall  be  effectual  to  adopt  a  code  of  by-laws  without  a 
meeting  for  that  purpose."  The  records  of  the  corporation 
show  that  the  written  assent  of  the  requisite  number  of 
stockholders  was  obtained. 

The  second  objection  presents  more  difficulty.  But  be- 
fore considering  the  vaKdity  of  the  vote  taken  at  the  meeting 
held  under  the  by-law  in  question,  it  is  important  to  advert 
to  the  circumstances  under  which  it  was  called.  The  cor- 
poration was  notoriously  and  hopelessly  insolvent.  Its 
property  had  been  attached  by  one  creditor,  and  a  receiver 
appointed  at  the  suit  of  another.  To  secure  the  equal  dis- 
tribution of  its  assets  among  all  the  creditors,  a  proceeding 
in  bankruptcy  was  indispensable.  There  is  no  reason  to 
suppose  that  the  propriety,  if  not  the  necessity,  of  author- 
izing those  proceedings  was  not  unanimously  recognized. 
The  call  for  the  meeting  was  published  in  a  newspaper  of 
extensive  circulation.  It  may  confidently  be  affirmed  that 
the  resolution  adopted  expressed  the  wishes  of  all  the  stock- 
holders. If  any  error  has  been  committed,  it  has  been  one 
of  form,  and  not  of  substance,  and  it  has  arisen  from  sup- 
posing that  legal  expression  might  be  given  to  the  wishes 
of  the  stockholders  by  proceeding  under  the  fifteenth  article 
of  the  by-laws. 

By  the  law  of  this  state,  corporations  are  authorized  to 
provide  by  by-laws  for  "the  mode  of  voting  by  proxy" 
(Civil  Code,  sec.  303),  and  to  make  by-laws  not  incon- 
sistent with  any  existing  law  for  the  management  of  tbeir 
property,  the  regulation  of  their  affairs,  and  for  the  transfer 
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of  their  stock  (Id.  sec.  354);  and  savings-banks  may  by  by- 
laws ''fix  and  define  the  privileges  to  be  accorded  to,  and 
the  obligations  to  be  imposed  npon  its  capital  stock."  (Id. 
sees.  672,  673.)  The  language  of  these  provisions  is  as 
comprehensive  as  could  have  been  used.  The  only  limita- 
tion is,  that  the  by-laws  "  shall  not  be  inconsistent  with  any 
existing  law."  No  "existing law"  is  cited  which  prohibits 
or  is  inconsistent  with  tbe  by-law  in  question.  If  it  is  to 
be  treated  as  invalid,  it  must  be  on  the  general  principle 
that  by-laws  must  be  reasonable  and  just,  and  not  in  contra- 
vention of  public  policy,  or  oppressive  to  the  stockholders 
or  persons  dealing  with  the  corporation. 

There  can  be  no  doubt  that  the  power  conferred  by  the 
by-laws  in  question  might  be  grossly  abused.  If  the  board 
of  directors  of  a  corporation  can  represent  and  cast  the  vote 
of  all  the  absentees  at  any  meeting  of  stockholders,  do 
mat  tier  how  small  the  number  actually  present  may  be,  tbe 
desire  to  perpetuate  their  own  power,  or  to  carry  out  their 
own  policy,  might  induce  them  to  increase  the  number  of 
absentees  by  giving  as  little  publicity  to  the  call  for  the 
meeting  as  would  be  consistent  with  a  formal  compliance 
with  the  law,  and  at  the  meeting  so  called,  by  voting  the 
unrepresented  stock,  take  action  in  opposition  to  the  wishes 
or  interests  of  the  majority  of  the  stockholders. 

If  a  case  presenting  these  or  similar  features  should  arise, 
it  may  well  be  that  the  courts  would  refuse  to  recognize  the 
by-law  as  valid  to  authorize  such  an  abuse  of  its  provisions. 
But  the  case  at  bar  presents  no  such  features.  As  before 
observed,  there  is  no  reason  to  believe  that  the  resolution 
taken  by  the  meeting  did  not  express  the  wishes,  as  it  un- 
questionably fulfilled  the  duty,  of  the  stockholders.  It 
has  been  acquiesced  in  for  a  period  of  more  than  eight 
'months.  It  is  not  now  objected  to  by  a  stockholder  as  such. 
It  is  attacked  by  a  defendant  in  a  suit  by  the  assignee  for 
the  mere  purpose  of  defeating  that  action.  There  is  no 
suggestion  that  the  provisions  of  the  by-law  were  not 
known  to  the  stockholders;'  their  certificates  showed  on 
their  face  that  they  were  held  "  subject  to  the  by-laws." 

It  may  reasonably  be  presumed  that  as  the  propriety  of 
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going  into  bankruptcy  admitted  of  no  question  or  debate, 
the  stockholders  abstained  from  attending  the  meeting  on 
the  supposition  that  under  the  provisions  of  the  bj-law  a 
meeting  could  lawfully  be  held,  and  the  requisite  authority 
given  to  the  president,  whatever  the  number  in  actual  at- 
tendance might  be. 

These  considerations  have  led  me  to  the  conclusion  that 
although  a  by-law  like  the  one  under  consideration  migbt 
be  held  invalid  and  inoperative  to  give  legality  to  proceed- 
ings which  savored  of  fraud,  or  abuse,  or  were  in  violation 
of  the  wishes  of  the  stockholders,  yet,  under  the  circum- 
stances of  this  case,  it  should  not  be  held  to  be  so  absolutely 
void  as  to  totally  divest  the  meeting  held  under  it  of  the 
character  of  a  legal  meeting  of  stockholders,  and  to  render 
its  action  so  nugatory  that  the  proceedings  in  bankruptcy 
taken  pursuant  to  its  resolution  must  be  pronounced  void 
ab  initio. 

It  may  be  observed,  in  addition,  that  even  if  this  view  be 
erroneous,  and  it  be  considered  that  the  president  of  the 
corporation  was  wholly  unauthorized  to  file  the  petition,  it 
may  well  be  doubted  whether  the  court  should,  after  the 
lapse  of  so  long  a  time,  entertain  the  inquiry.  In  the  case 
of  III  re  Jefferson  Insurance  Co,,  11  N.  B.  K.  287,  the  pe- 
tition was  filed  by  an  officer  of  the  company  by  order  of  the 
board  of  directors.  Four  years  afterwards  one  of  the  stock- 
holders filed  a  petition  praying  that  the  proceedings  be  dis- 
missed as  void  from  their  inception;  but  the  court  held  that 
''after  this  lapse  of  time  it  would  presume  that  the  stock- 
holders had  authorized  the  petition  to  be  filed,  and  that  a 
stockholder  who  had  remained  silent  for  more  than  four 
years  would  not  be  heard  to  impeach  the  validity  of  the 
proceedings  in  bankruptcy.'* 

In  the  case  of  the  Baltimore  County  Daiiy  Association, 
a  motion  to  set  aside  proceedings,  made  on  the  same  ground, 
by  a  stockholder  who  had  remained  silent  for  ''nearly  a 
year  after  the  adjudication,"  was  overruled.  (11  N.  B.  R. 
253.) 

.  In    both   of   these  cases,  the  language  of  the  supreme 
court,  in  Zairiskie  v.  Cleveland  etc.  li.  B.  Co.,  23  Howard, 
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398,  is  referred  to.  That  court  says:  "  The  supreme  court 
of  Ohio  has  recognized  the  obligation  of  corporators  to  be 
prompt  and  vigilant  in  the  exposure  of  illegality  or  abuse 
in  the  employment  of  their  corporate  po\vrers,  and  has  de- 
nied assistance  to  those  who  have  waited  till  the  evil  has 
been  done,  and  the  interest  of  innocent  parties  has  become 
involved." 
The  prayer  of  the  petition  is  denied. 


Oregon  and  Washington  Trust  Investment  Co.  v. 
C.  W.  Shaw  et  ux,,  and  Charles  Swegle. 

CiRcurr  Court,  District  of  Oregon. 
December  6,  1878. 

1.  Merger. — The  record  of  deeds  does  not  impart  notice  of  merger,  which 

depends  upon  the  intention  of  the  party  or  other  extrinsic  facts;  and  if 
any  one  takes  a  conveyance  of  premises  upon  the  assumption  that  a 
former  mortgage  to  his  grantor  has  been  merged  in  a  subsequent  convey- 
ance  of  the  fee,  he  does  so  at  his  own  peril. 

2.  Absionmekt  of  Moktgaob. — A  party  purchasing  premises  upon  which,  as 

appears  by  the  record,  there  is  an  unsatisfied  mortgage,  takes  the  con- 
veyance with  notice  that  the  mortgage  is  an  existing  lien  in  the  hands  of 
some  one;  and  that  he  takes  subject  to  it,  unless  the  mortgagee  is  the 
owner  thereof. 

3.  Same. — A  valid  mortgage  in  the  hands  of  a  bona  fide  assignee  is  preferred 

to  a  subsequent  one,  although  the  assignment  is  not  recorded,  unless  the 
statute  requires  such  record;  but  as  between  bona  fide  assignees  of  the 
same  mortgage,  the  assignment  first  recorded  will  have  priority. 

Before  Deady,  District  Judge. 

This  suit  is  brought  to  enforce  the  lien  of  a  mortgage 
executed  to  the  complainant  by  C.  W.  Shaw  and  wife  upon 
the  south  half  of  the  donation  of  John  W.  Chambers  and 
wife,  situate  in  Polk  County,  Oregon,  and  being  parts  of 
sections  31,  32  and  33,  in  township  6,  south  range  3  west  of 
the  Wallamet  meridian. 

Ellis  G.  Hughes,  for  the  complainant. 

H.  W,  Holmes  a)id  Claude  Thayer,  for  the  defendant 
Swegle. 
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Deadt,  J.  The  cause  was  heard  on  the  bill  and  answer 
of  Charles  Swegle.  The  facts  appearing  therefrom  are  as 
follows:  On  April  28,  1877,  Shaw  borrowed  three  thousand 
dollars  of  the  complainant,  for  which  he  gave  his  note,  pay- 
able on  June  1,  1882,  with  interest  thereon  at  the  rate  of 
ten  per  centum  per  annum,  payable  semi-annually;  and  on 
the  same  day,  as  a  security  for  the  payment  thereof,  exe- 
cuted, together  with  his  wife,  a  mortgage  upon  the  premises 
aforesaid,  which  was  duly  recorded  on  May  9,  1877.  This 
mortgage  contained  a  clause  to  the  effect,  that  if  default  was 
made  in  the  payment  of  any  of  said  installments  of  interest, 
the  complainant  might  then  declare  the  whole  debt  due; 
and  such  default  was  made  on  December  1,  1877,  and  the 
debt  declared  due  on  account  thereof.  On  February  12, 
1877,  one  W.  Q.  Adams,  being  indebted  to  said  Shaw  &  Co. 
in  the  sum  of  one  thousand  five  hundred  dollars,  gave  his 
note  for  said  amount,  payable  to  them  or  bearer,  on  Novem- 
ber 1,  1877,  with  interest  at  the  rate  of  one  per  centum  per 
month,  and  upon  the  same  day  executed  a  mortgage  to  Shaw 
&  Co.  upon  the  premises  to  secure  the  payment  of  said 
note,  which  mortgage  was  duly  recorded  on  February  13, 
1877;  and  that  on  said  last-mentioned  day  said  note  and 
mortgage  was,  for  a  valuable  consideration,  transferred  by 
said  Shaw  &  Co.  to  the  defendant,  Charles  Swegle;  and  that 
he  is  now  the  bona  fide  owner  and  holder  of  the  same.  At 
and  from  February  12  to  April  1,  1877,  said  Adams  was  the 
owner  in  fee  of  said  premises,  as  appeared  by  the  records 
of  said  county;  but  thereafter,  and  at  the  date  of  the  note 
and  mortgage  given  by  said  Shaw  to  complainant,  the  for- 
mer, as  appeared  by  said  records,  was  such  owner  thereof. 

The  transfer  or  assignment  of  the  note  an^  mortgage  to 
Swegle  was  not  recorded,  but  complainant  had  notice  of 
the  existence  of  the  same  and  might,  with  reasonable  dili- 
gence, have  ascertained  the  fact  of  the  transfer  to  the  de- 
fendant Swegle. 

It  does  not  appear  directly  in  the  bill  and  answer,  as  it 
should,  that  after  the  mortgiige  to  Shaw  &  Co.,  and  after 
April  1,  but  before  the  mortgage  to  the  complainant,  Adams 
conveyed  the  premises  in  fee-simple  to  Shaw,  but  in  this 

22 


338  Oregon  Tbust  Co.  v.  Shaw.  [Cir.  Ct. 

Opinion  of  the  Court — Deady,  J.  [December, 

way,  according  to  the  admissions  on  the  argument  it  came 
to  pass,  as  stated  in  the  pleadings,  that  Adams  was  the 
owner  of  the  premises  at  the  date  of  the  mortgage  to  Shaw 
&  Co.,  and  Shaw  the  owner  of  the  same  at  the  date  of  the 
mortgage  to  the  complainant. 

The  complainant  contends  that  it  was  entitled  to  deal 
with  Shaw  as  the  absolate  owner  of  the  premises  free  of 
charge  or  lien,  if  it  so  appeared  upon  the  record  of  convey- 
ances in  Polk  county;  and  that  upon  the  facts  stated,  at 
the  date  of  Shaw's  mortgage  to  it  there  was,  as  appeared 
by  such  record,  a  union  of  the  lien  of  the  Adams  mortgage 
and  the  fee  in  Shaw  whereby  it  appeared  therefrom  that 
there  was  a  merger  of  tlie  former  in  the  latter  and  the  mort- 
gage was  thereby  extinguished — satisfied. 

In  the  consideration  of  this  case  the  interest  of  the  mort- 
gage will  be  spoken  of  as  a  mere  lien — the  equitable 
doctrine  on  the  subject  prevailing  in  this  state — and  the  in- 
terest of  the  mortgagor  as  the  fee.  ( IVithereU  v.  Wvb&^g^  4 
Saw.  232.) 

When  two  estates  or  interests  in  the  same  land  become 
united  in  the  same  person  the  less  estate  or  interest  is  an- 
nihilated, and  in  law  phrase  said  to  be  merged  or  drowned 
in  the  greater,  unless  there  be  some  purpose  beneficial  to 
such  person  or  contrary  intent  declared  by  him,  to  prevent 
it,  in  which  case  they  remain  separate.  (2  Black.  177; 
Forbes  v.  Moffait,  18  Ves.  384;  Stair  v.  EUis,  6  John.  Ch. 
396;  James  v.  Morey,  Id.  422;  S.  C.  2  Cow.  303.) 

But  in  this  case  there  never  was  any  merger  of  the  Adams 
mortgage  and  fee  in  Shaw,  because  they  were  never  united 
in  his  person — Shaw  having  transferred  the  former  to  the 
defendant,  Sv^egle,  before  he  became  the  owner  of  the  lat- 
ter. Neither  did  the  record  show  that  there  was  any  such 
merger,  but  only,  that  there  might  have  been.  Because 
Shaw  owned  the  mortgage  ou  February  12,  1877,  it  did  not 
follow  tliat  he  owned  it  on  April  28,  when  he  received  the 
conveyance  of  the  fee — and  upon  this  material  point  the 
record  was  silent.  Indeed,  it  does  not  appear  that  tlie  con- 
veyance of  the  fee  to  Shaw  even  purported  to  be  in  satis- 
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faction  of  the  mortgage  debt,  or  that  there  was  otherwise 
any  relation  or  connection  between  them. 

Bat  it  matters  not  what  was  the  state  of  the  record  on 
this  qaestion.  The  record  of  deeds  is  not  made  for  the 
purpose  of  giving  notice  of  when  the  merger  of  estates  takes 
place,  and  is  therefore  of  no  authority  upon  the  subject.  If 
a  party  examines  the  record  and  concludes  there  has  been  a 
merger  of  estates  in  certain  premises,  and  acts  upon  that 
conclusion  he  does  so  at  his  own  risk,  and  if  mistaken  must 
bear  the  consequences.  (Purdy  v.  Hanthigton,  42  N.  T. 
350.) 

As  is  said  in  a  late  work,  Jones  on  Mortgages,  sec.  872, 
"Inasmuch,  therefore,  as  merger  takes  place  or  not,  ac- 
cording to  the  actual  or  presumed  intention  of  the  mort- 
gagee, subsequent  purchasers  cannot  rely  upon  the  record 
as  showing  merger.  They  must  go  beyond  this,  and  ascer- 
tain whether  there  has  been  a  merger  in  fact;  and  they  act 
at  their  own  peril  if  they  do  not  require  their  grantor  to 
produce  the  mortgage  and  note  supposed  to  be  merged,  and 
discharge  the  mortgage  of  record,  or  show  that  it  consti- 
tutes a  part  of  the  title  to  the  estate." 

The  qaestion  of  priority,  then,  between  these  two  mort- 
gages must  depend  upon  the  proper  construction  of  the 
statute  regulating  the  recording  of  deeds  and  mortgages. 
Upon  this  point  the  argument  for  the  complainant  is,  that 
as  the  record  stood  at  the  date  of  its  mortgage,  Shaw,  as 
the  mortgagee  of  the  Adams  mortgage,  had  an  apparent 
right  to  acknowledge  satisfaction  thereof  before  the  clerk, 
and  thereby  discharge  the  same;  and  that  if  he  had  done 
so,  any  one  would  be  protected  in  dealing  with  him  as  the 
absolute  owner  of  the  property  as  against  the  prior  assignee 
of  such  mortgage  —  the  assignment  thereof  not  being  re- 
corded; and  that  as  the  effect  of  the  conveyance  to  Shaw 
by  Adams  was  to  satisfy  the  mortgage  of  the  latter,  there- 
fore the  complainant  had  the  same  right  to  deal  with  Shaw 
as  the  owner  of  the  property,  discharged  from  the  lien  of 
the  mortgage,  as  if  satisfaction  thereof  had  been  directly 
acknowledged  by  him  on  the  record.  In  this  argument 
there  are  several  erroneous  assumptions:  First,  that  the 
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record  of  deeds  and  mortgages  is  but  one  record,  and  that 
an  entry  upon  either  of  them  may  be  qualified  or  affected 
by  an  entry  in  the  other.  But  the  statute  (Or.  Laws,  p. 
518,  sec.  23)  provides  that  there  shall  be  separate  books  for 
the  record  of  deeds  and  mortgages,  and  the  satisfaction  of 
a  mortgage  must  be  entered  in  the  book  of  such  records. 
Therefore,  a  satisfaction  of  a  mortgage  entered  in  the  record 
of  deeds  would  be  without  effect  for  any  purpose.  It  is  well 
settled  that  a  deed  recorded  in  the  book  of  mortgages,  aod 
vice  versa,  is  no  record,  and  gives  notice  of  nothing.  {James 
V.  Morey,  supra,  316.)  Second,  that  a  mortgagee  who  has 
assigned  his  mortgage  has  still  authority  to  acknowledge 
satisfaction  thereof  on  the  record;  or  that  if  he  does  so, 
his  prior  assignee  is  bound  by  it  as  against  a  subsequent 
bona  fide  purchaser  for  a  valuable  consideration. 

The  statute  (Or.  Laws,  p.  519,  sees.  30,  39)  provides  that 
a  mortgage  may  be  discharged  upon  the  record  thereof  "  by 
the  mortgagee,  or  his  personal  representative  or  assignee  *' 
acknowledging  satisfaction  thereof  before  the  clerk,  or  exe- 
cuting a  certificate  to  that  effect  with  the  formalities  of  a 
deed,  and  presenting  the  same  to  the  clerk. 

Probably  the  statute  is  defective  in  not  requiring  the 
party  making  such  acknowledgment  or  certificate  to  produce 
evidence  that  he  is  at  the  time  such  mortgagee  or  assignee, 
and  is  entitled  to  discharge  the  mortgage.  The  production 
of  the  note  and  mortgage,  or  the  latter  only,  where  there  is 
no  personal  obligation,  ought  at  least  to  be  provided  for, 
and  an  indorsement  made  upon  them  to  the  effect  that  they 
are  no  longer  in  force. 

Bat  certainly  it  cannot  be  maintained  that  an  acknowledg- 
ment of  satisfaction  of  a  mortgage  by  a  person  without  in- 
terest in  the  subject — as  a  mortgagee  after  assignment,  or 
an  assignee  who  has  assigned — can  in  any  degree  affect  the 
right  of  the  assignee,  who  was  then  the  bona  fide  owner  and 
holder  of  the  debt  and  security.  Such  an  acknowledgment 
is  simply  a  fraud,  and  if  any  person  must  suffer  by  it,  it 
ought  to  be  the  person  who,  by  ignorance  or  carelessness  or 
otherwise,  was  deceived  by  it,  and  acted  upon  it,  and  not 
the  assignee  Avho  acquired  the  mortgage  without  fault,  and 
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is  a  stranger  to  tho  frandalent  transaction.  As  well  say 
that  a  parcbaser  in  good  faith  from  the  grantee  in  a  forged 
deed,  that  has  been  admitted  to  record,  is  thereby  pro- 
tected at  the  expense  of  the  true  owner,  who  is  without 
error  or  fault  in  the  premises. 

Besides,  the  assertion  that  Shaw  appeared  to  have  the 
right  to  satisfy  the  mortgage  is  based,  not  upon  the  record, 
but  an  inference  therefrom,  that  there  was  a  merger  of  the 
fee  and  lien  of  the  mortgage  in  Shaw,  which  is  now  shown 
to  have  been  erroneous.  These  assumptions  being  un- 
founded, the  argument  based  upon  them  falls  to  the  ground. 

But  a  sufficient  answer  to  this  argument  lies  in  the  fact 
that  Swegle's  mortgage  was  not  satisfied  on  the  record,  and 
did  not  appear  to  be.  Prima  facie  it  was  still  due  to  some 
one,  and  therefore  not  extinguished.  As  it  is  well  said  in 
Jones  on  Mortgage,  sec.  414::  "If  the  premises  are  con- 
veyed to  the  mortgagee  after  he  has  assigned  the  mortgage, 
Ijiere  is  no  merger  of  the  mortgage  title.  It  makes  no  dif- 
ference that  the  assignment  is  not  recorded.  *  *  *  * 
Of  course,  the  purchaser  is  charged  with  constructive  notice 
of  the  existence  of  a  mortgage,  and  the  continuance  of  its 
lien,  by  its  record.  Having  this  information,  he  is  charge- 
able in  law  with  the  further  notice  that  the  mortgage  is  a 
lien  in  the  hands  of  any  person  to  whom  it  may  have  been 
legally  transferred,  and  that  the  record  of  such  transfer  was 
not  necessary  to  its  validity,  nor  as  a  protection  against  a 
purchaser  of  the  property  mortgaged,  or  any  other  person 
than  a  subsequent  pu*rchaser  in  good  faith  of  the  mortgage 
itself,  or  the  bond  or  debt  secured  by  it:  but  rather  that 
one  purchasing  the  premises  would  take  them  subject  to  the 
lien  of  the  mortgage  irrespective  of  the  ownership  of  it, 
unless  the  mortgagee  was  the  owner.  That  knowledge  and 
notice  made  it  his  duty,  in  the  exercise  of  proper  diligence, 
to  inquire  whether  his  vendor,  the  mortgagee,  was  still  the 
owner  and  holder  of  the  mortgage;  and  his  omission  to 
make  that  inquiry  deprives  him  of  the  protection  of  a  bona 
fide  purchaser." 

A  mortgagee  is  a  purchaser  and  comes  within  this  rule. 
But  it  is  farther  contended  that  it  was  the  duty  of  Swegle 
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to  have  recorded  bis  assignmeDt,  and  not  baviug  done  so, 
and  the  complainant  having  been  thereby  led  to  believe  that 
the  mortgage  was  still  the  property  of  Shaw,  equity  will, 
as  between  the  two  borui  fide  creditors,  impose  the  loss  aris- 
ing therefrom  upon  the  one  whose  negligence  made  such 
loss  possible. 

This  argument  also  rests  upon  the  assumptions  which  are 
disputed.  First,  that  it  was  the  duty  of  Swegle  to  have  the 
assignment  to  him  recorded;  and,  second,  that  the  record 
of  mortgages  in  sooie  way  showed  that  the  Adams  mortgage 
was  satisfied  or  extinguished. 

As  to  the  second  assumption  that  there  can  be  no  doubt 
of  its  incorrectness.  From  the  record  of  mortgages,  it  ap- 
peared on  April  28, 1877,  that  the  Adams  mortgage  was  then 
a  valid  subsisting  lien  on  the  premises  as  security  for  the 
payment  of  a  negotiable  note  not  yet  due,  and  nothing  more. 
What  else  appeared  on  the  record  of  deeds,  if  anything, 
was  immaterial.  « 

But  as  to  the  first  assumption,  the  question  is  not  so  clear; 
and  being  one  which  arises  simply  upon  the  construction  of 
a  local  statute,  it  is  to  be  regretted  that  it  has  not  been  con- 
sidered by  the  supreme  court  of  the  state. '  The  genei-al 
utility  and  convenience  of  recording  the  assignment  of  a 
mortgage,  or  in  default  thereof  of  postponing  it  to  the  con- 
veyance of  a  subsequent  purchaser  or  mortgagor  in  good 
faith,  and  for  a  valuable  consideration,  which  shall  be  first 
recorded,  may  be  admitted.  But  it  must  not  be  forgotten 
that  at  common  law  a  conveyance  or  other  iustrument  relating 
to  real  property  was  effective  without  being  recorded,  and 
that  the  registration  of  such  instruments  is  purely  a  creature 
of  statute.  Unless  then  the  statute  required  Swegle  to  re- 
cord the  transfer  or  assignment  of  the  Adams  mortgage,  he 
is  not  in  fault  for  omitting  to  do  so.  It  is  admitted  that 
there  is  no  specific  direction  in  the  statute  upon  the  subject. 
The  only  mention  of  an  assignment,  as  such,  is  found  in  sec-, 
tion  27  of  the  chapter  on  conveyances  (Or.  Laws,  519),  which 
provides  that  '4he  recording  of  the  assigumeut  of  a  mort- 
gage shall  not  in  itself  "  be  notice  to  the  mortgagor,  so  as  to 
invalidate  a  payment  made  by  him  to  the  mortgagee.     This 
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is  merely  the  assertion  of  a  rale  that  had  long  been  estab- 
lished by  the  courts.  (Murray  v.  Lylburn,  2  John.  Ch.  443; 
Livingstmie  v.  Dean,  Id.  479;  Livingston  v.  Hubbs,  Id.  512; 
Hiibbard  v.  lurner,  2  McLean,  533.) 

The  most  that  can  be  said  for  this  provision  is  that  it  im- 
pliedly authorizes  an  assignment  to  be  recorded,  or  rather 
contemplates  that  it  may  be  reeorded  by  virtue  of  some  other 
provision  or  statute.  And  yet  by  a  still  stronger  implication 
arising  out  of  sections  22  and  34  of  said  chapter,  and  the  very 
nature  of  the  case,  it  is  provided  that  no  instrument  affecting 
the  realty,  which  includes  an  assignment,  shall  be  admitted 
to  record,  unless  acknowledged  and  certified  as  a  convey- 
ance. An  assignment  of  a  mortgage  may  be  made  by  an 
instrument  in  the  form  of  a  conveyance,  and,  in  such  case, 
may  be  admitted  to  record.  But  an  assignment  of  a  mort- 
gage may  be  a  mere  writing  under  the  hand  of  the  assignor, 
declaring  that  he  thereby  assigns  the  mortgage  to  a  person 
therein  named.  Such  a  writing  is  effectual  to  pass  the  lien 
of  the  mortgage,  but  it  would  not  be  entitled  to  record  un- 
less acknowledged  and  certified.  But  in  the  case  of  a 
mortgage  given  as  security  for  a  negotiable  note,  the  debt 
being  the  principal  and  the  security  the  incident,  the  same 
may  be  assigned  by  the  simple  indorsement  or  delivery  of 
the  note.     In  such  case  there  is  no  assignment  to  record. 

In  the  absence,  then,  of  any  legislative  direction  to  that 
effect,  there  does  not  seem  to  be  any  obligation  resting  upon 
an  assignee  to  record  his  assignment,  to  protect  himself 
against  any  subsequent  purchaser  or  mortgagee. 

As  between  different  assignees  of  the  same  mortgage,  the 
question  of  priority  could  not  well  arise,  because  an  assign- 
ment without  the  delivery  of  the  note  and  mortgage,  except 
under  peculiar  circumstances,  could  hardly  be  considered 
as  made  or  accepted  in  good  faith;  yet  if  such  question 
should  arise  between  assignees  acting  in  good  faith,  I  sup- 
pose that  under  section  34  of  the  recording  act,  the  assign- 
ment first  recorded  would  prevail,  because  it  is  considered 
a  conveyance  of  the  interest  assigned.  But  the  question 
here  is  an  altogether  different  one.  Shaw  was  not  the 
owner  of  the  Adams  mortgage  when  he  made  the  mortgage 


344  In  re  Dell.  [Dist.  Ct. 

» 

Opinion  of  the  Court — Hoffman,  J.  [December, 


to  the  complaiuant,  and  his  convejance  could  not  affect 
what  he  did  not  own.  On  the  record,  the  mortgage  ap- 
peared unsatisfied  and  the  complainant  must  be  held  to 
have  taken  its  mortgtvge  with  knowledge  of  that  fact.  The 
equity  of  the  defendant  Swegle  being  prior  in  point  of  time 
is  the  stronger  in  law.  If  the  complainant  has  made  a  mis- 
take it  must  take  the  consequences,  and  if  a  fraud  has  been 
practiced  upon  it  bj  Shaw  it  ought  not  to  be  allowed  to 
shift  the  burden  to  the  defendant  Swegle. 

A  decree  will  be  entered  directing  a  sale  of  the  premises, 
and  a  distribution  of  the  proceeds  among  the  parties  hereto 
according  to  the  priority  of  their  liens  in  point  of  time. 


In  re  William  K.  Dell,  a  Bankrupt. 

»  7 

District  Court,  District  op  Calepobnia. 
December  24,  1878. 

Proof  against  Separate  Estate  of  Partners. — Where,  out  of  a  firm  of 
four  partners  two  were  insolvent  and  one  was  bankrupt,  and  the  fourth 
partner  paid  off  and  discharged  out  of  his  separate  estate  all  the  firm 
debts:  Nehl,  that  he  was  entitled  to  prove  against  the  separate  estate  of 
the  bankrupt  one  half  of  the  amount  so  paid  by  him. 

Before  Hoffman,  District  Judge. 

James  C.  Perkins,  for  assignee. 
JB.  lliompsmi,  for  Baldwin. 

Hoffman,  J.  It  appears  from  the  testimony  taken  by  the 
register  that  the  bankrupt  was  a  member  of  a  firm  consist- 
ing of  four  partners;  of  these,  two  are  insolvent,  and  one 
is  a  bankrupt.  Baldwin,  the  remaining  partner,  has  paid 
off  and  discharged  all  the  firm  debts  out  of  his  separate 
estate,  and  he  now  asks  to  be  allowed  to  prove  against  the 
estate  of  the  bankrupt,  concurrently  with  his  separate  credi- 
tors, for  one  half  of  the  firm  debts  paid  by  him.  The  part- 
nership has  ^een  dissolved  and  its  affairs  wound  up  and 
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completely  settled.  I  have  not  been  referred  to  any  case 
nnder  the  late  or  earlier  bankrupt  laws  of  the  United  States 
where  the  question  thus  raised  has  been  decided. 

It  seems  to  be  well  settled  in  England  that  a  partner  who 
has  paid  all  the  firm  debts  may  prove  against  the  estate  of 
his  bankrupt  associate  for  the  share  wliich  the  latter  ought 
to  have  paid;  what  that  share  is  seems  to  be  open  to  ques- 
tion. Mr.  Parsons  inclines  to  the  opinion  that  the  bankrupt 
estate  is  only  liable  for  the  share  or  proportion  which  would 
be  due  from  the  partner  if  all  the  members  of  the  firm  were 
solvent;  he  admits,  however,  that  Lord  Eldon  was  of  a  con- 
trary opinion,  and  held  tliat  the  equity  of  the  solvent  party 
who  hud  discharged  all  the  firm  debts,  to  treat  the  bank- 
rupt partner  as  a  co-surety  continued  after  the  bankruptcy. 
(Parsons  on  Partnership,  476.) 

Mr,  Bobson,  in  his  very  valuable  work  on  the  laws  of 
bankruptcy,  observes:  *'If  one,  either  before  or  after  the 
bankruptcy,  pays  all  the  joint  debts,  he  will  be  entitled  to 
prove  as  a  surety  against  the  separate  estate  of  his  copart- 
ners for  the  share  which  the  latter  ought  to  have  paid;" 
and  for  this  he  cites  numerous  cases.  (Bobson  on  Bank 
ruptcy,  527.)  And  on  page  528  he  says:  **If  one  partner 
pays  all  the  joint  creditors  he  is  entitled  to  contribution 
from  the  others  according  to  their  respective  shares;  but  if 
any  one  of  them  is  unable  to  pay  his  share  of  the  debts  the 
others  must  bear  his  proportion  equally  amongst  them; 
and,  therefore,  a  partner  paying  the  joint  debts  will  be  en- 
titled to  prove  against  the  separate  estate  of  a  copartner, 
not  merely  in  respect  of  his  share  thereof,  but  also  for  a 
proportion  of  the  share  thereof  of  which  any  other  partner 
ought  to  but  is  unable  to  pay."  In  a  note,  after  citing  sev- 
eral cases,  he  observes  iha.t'L'x parte  JVatson,  in  which  Sir 
J.  Leach  held  a  contrary  doctrine  (Buck,  449),  may  be  con- 
sidered overruled. 

I  have  examined  all  the  cases  referred  to  by  Mr.  Bobson. 
They  are  not  as  explicit  and  decisive  as  could  be  wished, 
but  they  seem  fairly  to  justify  the  doctrine  enunciated  in 
the  text.     (See   Ex  parte  Moore,  2  Gly.  &  James,  172;  Ex 
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parte  Hurder,  Buck,  562;  and  Ex  paiie  Plowden,  3  More. 
&  A.,  402;  see,  also,  Colly,  on  Part.,  sec.  986;  Story  on 
Part.,  sec.  407.) 

I  think,  therefore,  that  the  proof  offered  should  be  ad- 
mitted. 


The  Schooner  Superior. 

District  Court,  District  op  California. 
January  3,  1879. 

1.  pAYMEirr  BY  Sheriff  of  Liens  created  after  Escape  of  Vessel. — A 
sheriff  who  has  permitted  an  attached  vessel  to  get  into  the  possession 
of  a  third  party,  who  contracted  debts  for  supplies  and  necessaries  fur- 
nished said  vessel,  acquires  no  lien  by  having  paid  said  claim  for  supplies, 
as  against  a  subsequent  purchaser  at  sheriff's  sale,  without  notice,  or  a 
subsequent  bona  fide  purchaser  for  value  from  the  legal  owner  of  record. 

• 

Before  Hoffman,  District  Judge. 

3L  C.  Hassetl,  and  Messrs.  Botts  &  Sullivan,  proctors  for 
libellants. 

Milton  Andros,  proctor  for  claimant. 

Hoffman,  J.  The  facts  of  this  case  are  not  seriously 
disputed.  In  the  early  part  of  1876,  one  Johnson  succeeded 
in  getting  possession  of,  and  making  away  with,  the  schooner 
Superior,  then  in  the  custody  of  the  libellant  as  sheriff  of 
the  city  and  county  of  San  Francisco,  under  an  attachment 
levied  at  the  suit  of  the  California  Cracker  Company  against 
one  Clay,  the  alleged  beneficial  owner.  Johnson,  after  put- 
ting a  crew  on  board,  proceeded  with  the  schooner,  and  in 
command  of  hei,  to  Port  Townsend,  Washington  territory, 
where  he  contracted  debts. to  a  considerable  amount  for 
supplies  and  necessaries.  The  sheriff,  having  ascertained 
her  whereabouts,  followed  her  to  Port  Townsend,  and  was 
about  to  reclaim  her,  when  Bothschild,  who  had  furnished 
the  supplies,  filed  a  libel  against  her  in  the  admiralty  fourt 
of  the  territory.  The  sheriff  thereupon  paid  Bothschild*s 
bill,  took  an  assignment  of  his  claim,  and  returned  with  the 
vessel  to  this  city. 
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She  remained  in  bis  possession  until  on  or  about  the 
eleventh  of  December,  1876,  when  judgment  having  been 
obtained  by  the  Cracker  Company  in  the  suit  against  Clay,  < 
and  execution  issued,  she  was  sold  by  the  sheriff  at  public 
auction,  the  company  becoming  the  purchaser.  On  the  fif- 
teenth of  January,  1877,  Peter  Larsen  filed  a  libel  in  this 
court  against  the  schooner,  which  was  then  in  possession 
of  the  Cracker  Company,  under  a  bill  of  sale  to  them  by 
the  sheriff.  The  vessel  remained  in  the  custody  of  the 
marshal  until  on  or  about  January  29, 1877,  when  Orrington 
Betts,  in  whose  name  she  stood  in  the  records  of  tbe  custom 
house,  sold  her  to  Thomas  D.  Young,  the  present  claimant, 
for  the  sum  of  eight  thousand  four  hundred  dollars,  of  which 
one  thoasand  two  hundred  dollars  was  paid  in  cash,  and 
applied  in  satisfaction  of  Larsen*s  claim,  and  the  balance 
by  a  negotiable  promissory  note,  which  has  since  been  paid. 
The  bill  of  sale  executed  by  Betts  to  Young  was  at  onc^ 
recorded,  and  the  Cracker  Company  having  failed  to  record 
their  bill  of  sale  from  the  sheriff,  the  property  in  the  vessel 
was  subsequently  adjudged  to  Young,  as*  an  innocent,  bona 
fide  purchaser  for  value  from  the  legal  owner  of  record  under 
a  bill  of  sale  having  priority  of  record.  On  the  thirtieth 
day  of  January,  the  present  libel  was  filed  by  Nunan,  as 
the  assignee  of  Bothschild. 

The  claim  of  the  libellant,  if  maintained,  involves  the 
affirmation  of  the  following  propositions :  1.  That  Bothschild 
had  a  valid  lien  on  the  vessel;  2.  That  the  sheriff  had  the 
capacity  to,  and  in  fact  did,  succeed  to  the  rights  of  Both- 
schild, by  virtue  of  the  latter s  assignment  to  him;  3. 
That  his  official  Bale  of  the  vessel,  without  notice  of  the 
existence  or  the  lien,  did  not  amount  to  a  waiver  of  it  in 
favor  of  a  subsequent  purchaser  for  value,  and  without  no- 
tice; 4.  That  his  lien  has  not  been  lost  by  his  laches  in 
prosecuting. 

1.  In  determining  the  first  point,  it  is  not  necessary  to 
consider  the  general  question  whether  a  mere  trespasser 
who,  by  force  or  fraud,  has  succeeded  in  making  away  with 
a  vessel,  and  who  has  no  color  of  possessory  or  proprietary 
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right,  can  make  contracts  with  innocent  third  parties  which 
will  bind  her  in  rem  as  against  her  real  owners. 

The  facts  in  this  case  do  not  present /Snch  a  question. 
Prima  facie,  the  person  in  peaceable  and  undisputed  pos- 
session of  the  ship  as  master  is  presumed  to  have  been  duly 
appointed.  If  the  owner  seeks  to  avoid  contraists  made  or 
liens  created  by  him  under  the  circumstances  above  sug- 
gested, the  burden  of  proof  is  on  him  to  establish  the  facts. 
No  attempt  to  do  so  has  been  made  in  the  case  at  bar. 

On  the  contrary,  it  appears  that  at  the  time  of  the  escape, 
Johnson  appeared  on  the  custom-house  records  as  her  laW' 
ful  master.  Whether  he  had  been  discharged  during  the 
time  she  remained  in  the  sheriff's  custody  does  not  appear. 
It  is  certain,  however,  that  no  one  had  been  substituted  for 
him  of  record  at  the  custom-house.  Nor  is  the  conjecture 
or  suspicion  that  Johnson  escaped  with  the  vessel  with  the 
(onnivance,  or  at  the  instigation,  of  the  owners,  repelled  by 
any  evidence  whatever. 

If,  then,  this  were  a  suit  between  the  material-man  and 
the  owners  of  the  vessel  at  the  time  of  the  escape,  I  should 
feel  little  hesitation  in  holding  that  the  latter  had  offered  no 
evidence  on  which  the  claim  of  the  former  could  be  disal- 
lowed. I  shall,  therefore,  in  the  further  consideration  of 
this  case,  assume  that  Bothschild  acquired  a  valid  lien  on 
the  vessel,  which  he  could  have  enforced  against  the  owner. 
Whether  it  would  have  been  equally  enforceable  against  the 
sheriff  is  more  doubtful.  The  latter  might,  with  some 
plausibility,  have  urged  that  the  lieu  of  the  attaching  cred- 
itor was  prior  and  paramount  to  any  liens  growing  out  of 
the  contracts  made  by  a  person  whose  possession  had  been 
obtained  by  a  flagrant  violation  of  law. 

That  he,  the  sheriff,  was  entitled  to  the  exclusive  posses- 
sion of  the  iship,  and  that,  in  legal  contemplation,  she  was' 
still  in  ciistodia  leg  is;  that  he  had  a  right  to  invoke  the  pow- 
ers of  a  court  of  admiralty  to  reinstate  him  in  the  posses- 
sion  of  which  he  had  been  illegally  divested;  and  that  it 
must  continue  until  the  lieu  of  the  attaching  creditor  should 
be  either  dissolved  by  an  adverse  judgment  in  the  pending 
suit,  or  by  a  satisfaction  out  of  the  proceeds  of  the  vessel 
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when  sold;  and  that  in  the  last  case  the  material-man  could 
only  look  for  the  payment  of  bis  demand  to  the  surplus  that 
might  remain  on  such  sale,  after  satisfying  the  judgment  of 
the  attaching  creditor. 

It  may  be  that  a  possessory  suit  by  the  sheriff  could  have 
been  maintained  on  these  grounds,  even  against  the  claims 
of  the  material-man  to  a  lien.  It  might  be  objected,  how- 
ever, that  such  a  suit  would  be  an  iudirect  mode  of  visiting 
the  consequences  of  the  sheriff's  own  negligence  upon  an 
innocent  party,  who,  but  for  that  negligence,  would  have 
had  no  dealings  with  the  vessel;  that  the  attaching  creditor 
was  amply  protected  by  the  sheriff's  liability  on  his  official 
bond;  and  that  the  sheriff  could  not  escape  or  diminish 
that  liability  by  casting  the  loss  upon  an  innocent  party  who 
had  dealt  on  the  credit  of  the  vessel,  and  without  knowledge 
or  means  of  knowledge  of  the  facts,  with  a  person  whose 
possession  and  apparent  authority  were  exclusively  the  re- 
sult of  the  sheriff's  negligence  in  the  performance  of  his 
official  duty.  If  there  be  any  force  in  these  last  suggestions 
it  follows  that  the  sheriff,  in  paying  off  the  claims  of  the 
supply-man,  did  no  more  than  his  duty,  and  in  fact,  was 
only  meeting  a  liability  which  he  had  already  incurred.  In 
that  view  the  claim  of  the  supply-man  would  be  deemed  to 
be  extinguished  by  the  payment  by  the  sheriff,  and  the 
latter  would  have  no  demand  on  any  one  for  reimburse- 
ment, and  consequently  could  have  no  lieu  to  enforce  it.  I 
am  not  sure,  however,  that  this  would  be  the  legal  result. 

On  the  contrary,  I  incline  to  think  that  if  the  lien  of  the 
attaching  creditor  had  been  dissolved,  either  by  an  adverse 
judgment  in  the  suit,  by  bonding  of  the  vessel,  or  by  a  set- 
tlement of  his  claim,  and  the  vessel  had  been  restored  to 
the  owner,  the  sheriff  might,  on  producing  the  assignment 
to  him  of  the  supply-man's  demand,  and  on  proof  that  the 
escape  was  by  the  instigation  or  with  the  connivance  of  the 
owners,  and  that  the  master  who  had  contracted  the  debt 
was  their  agent,  be  subrogated  to  all  the  rights  in  personam 
and  in  rem  of  the  supply-man. 

But  no  such  proofs  have  been  presented  in  this  case,  and 
besides,  the  suit  is  not  against  the  vessel  in  the  hands  of 
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the  owner,  who  may  have  instigated  Johnson  to  commit  the 
trespass,  but  against  a  purchaser  for  value  without  notice. 
It  will  not,  it  is  presumed,  be  contended  that  as  against  the 
attaching  creditor  the  sheriff  had  any  claim  or  lien  on  the 
vessel.  Such  a  contention  would  involve  the  supposition 
that,  by  a  payment  rendered  necessary  by  his  own  negli- 
gence, he  could  acquire  a  right  in  the  vessel  superior  to  that 
of  the  party  to  whom  he  was  directly  responsible  for  his 
negligence.  Whereas,  in  fact,  if  the  lien  of  Bothschild  had 
been  adjudged  to  be  prior  and  superior  to  that  of  the  attach- 
ing creditor,  and  the  latter  had  been  obliged  to  satisfy  it,  or 
the  vessel  had  sold  for  a  less  price  in  consequence,  the  sum 
so  paid  by  the  creditor,  or  the  difference  in  price  obtained 
at  the  sale,  would  have  been  the  exact  measure  of  the  sher- 
iff's liability  for  the  escape. 

It  is  obvious  that  the  assignment  by  Bothschild  to  the 
sheriff  conveyed  no  rights  as  against  the  attaching  creditor, 
and  carried  with  it  no  lien  enforceable  against  the  latter,  or 
against  the  purchaser  at  the  execution  sale.  And  this  not 
merely  on  the  ground  that  the  sale  and  delivery  of  the  ves- 
sel to  the  purchaser,  without  disclosing  his  claim,  created 
an  estoppel,  or  constituted  a  waiver  by  the  sheriff  of  his 
rights;  but  because  he  had  no  rights  to  waive,  and  the  pur- 
chaser, at  the  sale,  either  with  or  without  notice,  took  the 
property  divested  of  all  lien  on  the  part  of  the  sheriff. 

It  appears  to  me  that  the  present  claimant,  who  is  the  boua 
fide  purchaser  from  the  legal  owner  of  record,  must  occupy 
the  same  position;  and  that  the  only  right  acquired  by  the 
sheriff  was  that  of  enforcing  his  lien  upon  the  vessel  while 
in  the  hands  of  the  owner,  and  on  proof  of  complicity  on 
his  part  in  the  escape,  or  that  the  master  who  contracted 
the  debt  was  his  duly  appointed  agent. 

But  if  this  view  be  erroneous,  it  is  at  least  clear  that  a 
lien  acquired  under  such  exceptional  circumstances  should 
be  promptly  asserted  and  diligently  enforced.  But  the 
sheriff  not  only  failed  to  assert  his  claim  during  the  whole 
time  the  vessel  remained  in  his  custodyafter  her  return,  but 
he  sold  her,  and   delivered  possession  to  the  purchaser. 
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without  the  slightest  intimation  of  any  demand  of  his  own 
against  her  in  rem. 

The  sale  was  made  on  the  twelfth  of  December,  1876. 
The  present  libel  was  not  filed  until  January  30,  1877 — 
after,  as  has  been  before  stated,  the  present  claimant  had 
become  the  owner  of  the  vessel  for  value,  and  without 
notice.  The  sheriff  has  thus  been  doublv  in  fault:  1.  In 
permitting  the  vessel  to  be  taken  from  his  custody;  2. 
In  not  asserting  his  claim  until  the  rights  of  an  innocent 
party  had  attached.  It  is  clear  that,  as  between  the  two, 
the  rights  of  the  latter  must  prevail. 

The  libel  must  be  dismissed. 


In  re  Donald  Beadle,  a  Bankrupt. 

District  Court,  District  op  California. 
January  4,  1879. 

1.  Fraudulent  Assiosoibnt — Judgment  Liens  of  Creditors. — ^Where  an 
insolvent  made  an  assignment  to  trustees,  with  intent  to  hinder  and 
delay  his  creditors,  which  assignment  was  by  this  court  subsequently 
adjudged  void,  and  the  trustees  conveyed  the  property  to  the  assignee 
in  bankruptcy:  Heldy  that  the  latter  took  the  property  subject  to  the 
liens  of  creditors  who  had  recovered  and  docketed  judgments  subse- 
quently to  the  fraudulent  conveyance  and  before  the  commencement  of 
the  bankruptcy  proceedings. 

Before  Hoffman,  District  Judge. 

Saioyer  and  Bell,  for  Wright  &  Co. 
E,  B,  &  J.  W.  Mastic,  for  assignee. 

Hoffman,  J.  It  appears  from  the  register's  report,  and 
the  admissions  of  counsel,  that  on  the  thirteenth  day  of 
October,  1874,  Beadle,  being  then  insolvent  as  an  individual, 
and  as  a  member  of  the  insolvent  firm  of  A.  Chalfant  & 
Co.,  executed  to  certain  parties  a  conveyance  of  his  real 
estate  in  trust  for  those  of  his  creditors  who  should  consent 
to  accept  sixty  per  cent,  of  the  amounts  due  them,  in  full  of 
their  demands,  and  on  the  further  trust  to  reconvey  to  the 
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grantor  all  the  moneys  and  property  remaining  in  their  hands 
after  the  payment  of  the  creditors  as  aforesaid.  The  trus- 
tees were  allowed  to  sell  at  any  time  within  two  years,  and 
on  such  terms  and  conditions  as  they  should  deem  most  to 
the  advantage  of  the  parties  interested — the  property  in  San 
Francisco  to  be  sold  last. 

Beadle  was  adjudicated  a  bankrupt  on  the  petition  of  his 
creditors  on  the  nineteenth  day  of  February,  1877.  Before 
the  filing  of  this  petition,  several  creditors  who  had  not  as- 
sented to  the  deed  of  trust  had  sued  the  bankrupt,  and  ob- 
tained judgments  which  were  duly  docketed.  A  suit  was 
subsequently  brought  by  the  assignee  in  bankruptcy  against 
the  trustees  to  set  aside  the  deed  of  trust.  The  trustees 
interposed  no  defense;  and  in  pursuance  of  the  decree  of 
this  court,  they  conveyed  to  the  assignee  all  their  right,  title 
and  interest  in  the  property  deeded  to  them.  This  property 
was  subsequently  sold  by  the  assignee  free  of  all  liens,  under 
a  stipulation  that  the  liens,  if  any,  held  by  the  judgment- 
creditors  should  attach  to  the  proceeds.  The  latter  now 
pray  that  their  judgments  may  be  satisfied  out  of  the  fund 
in  the  order  of  their  dates.  The  cause  has  been  very  elab- 
orately argued  on  in  the  briefs,  but  the  questions  presented 
are  few  and  simple. 

1.  Was  the  deed  of  trust  by  the  bankrupt  a  conveyance 
made  with  intent  to  hinder,  delay  and  defraud  creditors? 
Of  this,  there  can  be  no  doubt.  It  would  not  be  easy  to 
imagine  a  conveyance  which  would  contain  more  of  those 
features  which  the  courts  have  always  held  to  be  indicia  of 
fraud. 

It  was  made  by  a  person  hopelessly  insolvent.  It  em- 
braced all  his  property.  It  was  not  for  the  equal  benefit  of 
all  his  creditors,  but  those  of  them  who  would  consent  to 
accept  sixty  per  cent,  of  their  demands  in  full  satisfaction. 
It  attempted  to  place  the  property  beyond  the  reach  of  the 
creditors  for  two  years,  at  the  discretion  of  the  trustees. 
And  finally,  it  contained  a  reservation  in  favor  of  the  grantor 
of  whatever  might  remain  after  the  payment  of  the  sixty  per 
cent,  to  those  creditors  who  might  agiee  to^discharge  the 
gra;itors. 
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No  citation  of  authorities  is  necessary  to  show  that  this 
conveyance  is  in  law  conclusively  deemed  to  have  been  made 
with  intent  to  hinder,  delay  and  defraud  creditors,  and  is, 
therefore,  void  at  common  law,  under  the  statute  of  Eliza- 
beth, the  civil  code  of  this  state,  and  United  States  bank- 
ruptcy act. 

2.  Could  the  judgment-creditors,  by  docketing  their 
judgments  against  the  grantor,  acquire  a  lien  on  the  land 
without  previously  bringing  their,  bill  in  equity  to  set  aside 
the  fraudulent  conveyance?  This  question  must  be  deter- 
mined by  the  law  of  this  state;  and  it  appears  to  have  been 
settled  ever  since  the  case  of  Hager  v.  Schindler,  29  Cal.  47, 
that  a  conveyance  of  this  description  may  be  treated  by  the 
judgment-creditor  as  absolutely  void  ab  initio,  and  as  if  non- 
existent. In  that  case  it  was  held  that  the  purchaser  of 
land  at  a  sherifTs  sale  may  maintain  a  bill  to  set  aside  and 
annul  as  a  cloud  upon  the  title  a  deed  of  the  land  given  be- 
fore the  judgment  by  the  judgment-debtor  without  consid- 
eration and  to  defraud  his  creditors.  This  decision  has 
been  followed  or  approved  in  numerous  subsequent  cases, 
and  it  now  stands  as  the  established  law  of  the  state.  (29 
Cal.  190;  28  Id.  649;  32  Id.  263.)  Mr.  Justice  Sawyer  in  this 
last  case  observes:  ''As  to  the  creditor  the  fraudulent  con- 
veyance was  void.  Notwithstanding  this  conveyance,  there- 
fore, so  far  as  the  rights  of  the  creditor  are  concerned,  the 
title  never  passed  to  the  grantee  until  the  sale  under  execu- 
tion and  the  making  of  the  sheriff's  deed  under  which  the 
plaintiff  claims;  until  that  time,  as  to  the  creditor,  the  title 
must  be  regarded  as  remaining  in  the  debtor;  and  his 
grantee,  who  participated  in  the  fraud,  must  be  regarded  as 
being  in  possession  with  the  debtor's  assent  and  not  ad- 
versely to  the  creditor,  his  right  being  subject  to  being 
divested  by  a  sale  under  execution  against  his  grantor  in 
favor  of  the  creditor  defrauded."  It  follows  from  this  view 
of  the  law,  as  enunciated  by  the  supreme '  court,  that  the 
judgment-creditors  by  docketing  their  judgments  acquired 
a  lito  upon  the  property  fraudulently  conveyed,  **  the  title 
to  it  being  regarded  as  to  them  as  remaining  in  the  debtor." 
The  register  was  of  opinion  that  upon  the  setting  aside  of 
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the  fraudulent  conveyance  by  this  court,  the  title  passed  to 
the  assignee,  precisely  as  it  existed  in  the  debtor  at  the  date 
of  the  f rauduleqt  conveyance.  This  would  no  doubt  be  the 
case  if  the  conveyance  had  been  valid  under  the  state  law 
(as  in  the  case  of  an  assignment  under  the  state  insolvent 
law  for  the  equal  benefit  of  all  the  creditors),  and  only 
voidable  by  the  assignee  in  bankruptcy  in  case  bankruptcy 
occurred  within  the  prescribed  period.  But  the  conveyance 
in  question  was  absolutely  void  under  the  state  law,  as  we 
have  seen.  The  title  as  against  his  creditors  remained  in 
the  grantor.  The  creditors  could  seize  and  sell  the  prop- 
erty under  execution,  and  the  purchaser  could  bring  his  bill 
to  set  aside  the  fraudulent  conveyance  as  a  cloud  upon  his 
legal  title.  If  such  were  their  rights  the  property  passed 
to  the  assignee,  subject  to  the  liens  which  had  already  at- 
tached to  it  under  the  stale  law,  and  those  liens  must  be 
respected  and  enforced  in  this  court. 

It  is  urged  that  tlie  statutory  period  to  which  liens  of  this 
nature  are  limited  has  elapsed,  and  that  the  liens  are  there- 
fore gone.  But  it  had  not  elapsed  at  the  time  of  the  com- 
mencemeut  of  the  proceedings.  The  liens  were  then  valid 
and  subsisting;  and  both  the  terms  of  the  act  and  the  uni- 
form course  of  the  decisions  under  it  show  that  the  assignee 
takes  the  property  of  the  bankrupt  as  of  the  date  of  the 
commencement  of  the  proceedings,  and  subject  to  all  then 
existing  liens  upon  it.  The  rights  of  all  patties  are  fixed, 
and.  must  be  determined  as  of  that  time.  New  liens  can- 
not be  acquired,  nor  can  existing  liens  be  lost  by  the 
running  of  the  statute  of  limitations,  or  the  expiration  of 
any  statutory  period  fixed  for  their  enforcement. 

The  judgment-creditors  are,  therefore,  in  my  opinion,  en- 
titled to  be  paid  in  preference  to  the  general  creditors,  out 
of  the  proceeds  of  the  property  on  which  they  acquired 
liens,  and  in  the  oMer  of  the  dates  on  which  their  judg- 
ments were  docketed. 
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Daniel  Mayer  v,  E.  Cahalin. 

Circuit  Court,  Dibtbict  of  Orboon. 
January -7,  1879. 

1.  Title  or  an  Act. — The  subject  of  an  act  is  expressed  in  the  title  thereof, 

although  the  provisions  in  the  act  concerning  the  subject  may  be  differ- 
ent from  what  may  be  inferred  from  or  suggested  by  such  title. 

2.  Attachments. — A  provision  in  an  act  concerning  the  dissolution  of  at- 

tachments is  a  matter  properly  connected  with  the  "subject"  of  dispos- 
ing of  an  insolvent  debtor's  property. 

3.  Title  and  Bodt  of  Act. — Where  the  title  of  an  act  states  that  it  is  to 

provide  a  just  disposition  of  an  insolvent  debtor's  property,  it  cannot  be 
maintained  that  ijie  "subject"  of  the  act  is  not  expressed  in  the  title, 
because  the  disposition  of  such  property  provided  for  in  the  body  of  the 
act  is,  in  the  opinion  of  the  court,  not  just. 

4.  Repeal  bt  Impliqation. — A  repeal  by  implication  is  as  much  within  the 

purview  of  section  22  of  article  IV  of  the  constitution  of  Oregon,  and 
the  mischief  intended  to  be  prevented  by  it,  as  an  amendment  in  terms ; 
but  it  appearing  that  the  supreme  court  of  the  state  has  decided  other- 
wise, this  court  follows  such  decision. 

Before  Deady,  Disti*ict  Judge. 

Action  to  recover  money. 

John  W.  WAalley  and  M.  W.  Fechheimet^  for  the  plaintiff. 
Joseph  N.  Dolph  and  Raleigh  SloU,  for  the  defendant. 

Deady,  J.  This  action  is  brought  by  the  plaintiff,  a  citi- 
zen of  California,  against  the  defendant,  to  recover  the  sum 
of  seven  thousand  nine  hundred  and  sixty-seven  dollars  and 
ninety-three  cents,  the  balance  due  upon  certain  goods, 
wares  and  merchandise  theretofore  sold  and  delivered  to 
him.  On  December  23,  1878,  the  plaintiff  sued  out  an  at- 
tachment, upon  which  the  marshal  took  the  defendant's 
stock  in  trade  into  his  possession. 

The  defendant  now  moves  to  dissolve  the  attachment, 
upon  the  ground  that  on  December  30,  1878,  he  made  an 
assignment  of  all  his  property,  of  the  value  of  twelve  thou- 
sand nine  hundred  and  seventy-nine  dollars  and  fifty-five 
c^nts,  to  an  assignee  for  the  benefit  of  all  his  creditors,  in 
proportion  to  the  amount  of  their  several  claims,  amount- 
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ing  in  the  aggregate  to  twenty-one  thousand  three  hundred 
and  thirty-eight  dollars  and  .fifty-two  cents,  in  accordance 
with  the  provisions  of  the  act  entitled  "An  act  to  secure 
creditors  a  just  division  of  the  estates  of  debtors  who  con- 
vey to  assignees  for  the  benefit  of  creditors,"  approved  .Oc- 
tober 18,  1878;  and  that  on  January  7,  1879,  the  assignee 
aforesaid  demanded  of  the  marshal  the  property  taken  on 
said  attachment,  which  he  refused  to  surrender. 

This  act  (Ses.  Laws,  1878,  p.  36)  provides  that  no  general 
assignment  for  the  benefit  of  creditors  shall  be  valid  unless 
made  for  the  benefit  of  all  the  creditors  pro  roto;  and  that 
''such  assignment  shall  have  the  effect  to  discharge  any  and 
all  attachments  on  which  judgment  shall  not  have  been  taken 
at  the  date  of  such  assignment.*'  It  may  be  remarked,  in 
passing,  that  judgments  are  not  taken  on  attachments,  bat 
are  given  in  actions  wherein  attachments  may  be  or  have 
been  issued. 

By  section  933  of  the  B.  S.  an  attachment  of  property  in  the 
national  courts  to  satisfy  any  judgmeut  that  may  be  recovered 
therein,  ''shall  be  dissolved  when  any  contingency  occurs 
by  which,  according  to  the  laws  of  the  state  where  said 
court  is  held,  such  attachment  would  be  dissolved  upon  like 
process  in  the  courts  of  the  state."    • 

Upon  this  section  counsel  for  the  plaintiff  admits  that  if 
the  act  of  October  18,  1878,  aforesaid,  is  valid,  this  motion 
must  prevail;  but  maintains  that  this  act  is  unconstitutional 
and  void  because:  1.  It  was  passed  in  contravention  of  section 
20  of  article  IV  of  the  constitution — the  subject  thereof  not 
being  expressed  in  the  title;  and,  2.  It  was  passed  in  con- 
travention of  section  22  of  said  article — certain  sections  of  the 
code  on  the  subject  of  attachments  being  thereby  amended 
without  being  set  forth  and  published  at  full  length. 

The  first  objection  is  sought  to  be  maintained  by  showing 
that  while  the  "subject"  expressed  in  the  title  of  the  act  is 
the  just  division  of  a  debtor's  property  among  his  creditors — 
in  effect,  the  body  of  the  act  provides  for  or  permits 
a  very  unjust  distribution  of  said  property.  For  instance, 
while  it  provides  that  an  assignment  shall  dissolve  an 
attachment,  it  leaves  judgments  by  confession,  which  may 
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have  been  made'  in  the  mean  time,  or  at  any  time,  for  the 
very  purpose  of  preventing  a  just  distribution  of  the  property, 
in  full  force.  Upon  these  judgments,  executions  may  issue 
and  be  levied  upon  all  the  property  of  the  debtor,  and  leave 
nothing  for  the  assignment  to  operate  on — its  only  effect  in 
such  case  being  to  dissolve  the  attachment  for  the  benefit 
of  the  creditors  who  have,  with  the  assistance  of  the  debtor, 
obtained  judgments  by  confession.  Besides,  it  provides 
that  the  assignment  shall  not  pass  any  property  not  men- 
tioned in  the  inventory,  thus  leaving  such  property  liable  to 
be  taken  on  attachment  by  any  creditor  after  the  assignment. 
The  effect  of  this  is  practically  to  invite  and  legalize  a  partial 
and  fraudulent  compliance  with  the  act  itself. 

Evidently  the  object  of  the  act  was  to  prohibit  insolvent 
debtors  from  preferring  one  creditor  to  another,  and  so  far  it 
is  not  obnoxious  to  the  charge  that  its  subject  is  not  expressed 
in  its  title.  But  it  must  be  admitted  that  in  practice  it  will 
not  accomplish  such  purpose,  and  that  most  probably  it  will 
operate  as  counsel  contend — to  secure  an  unequal,  and, 
therefore,  an  unjust,  distribution  of  a  debtor's  property. 

But  I  do  not  think  that  a  court  can  say  that  the  ^'subject*' 
of  an  act  is  not  expressed  in  its  title  because  it  may  appear 
that,  owing  to  unintentional  errors  and  imperfections  in  its 
composition,  its  practical  operation  may  be  somewhat  or 
altogether  different  from  what  was  expressed  or  intended. 
Besides,  what  constitutes  a  just  distribution  of  a  debtor's 
property  is  a  subject  about  which  a  variety  of  opinions  ma/ 
be  entertained,  and  as  to  which  there  is  no  absolute  or  fixed 
standard  to  which  we  may  refer  as  authority.  * 

The  "subject"  of  this  act  is  the  distribution  of  an  insolv- 
ent debtor's  property  among  his  creditors  in  a  certain  con- 
tingency, and  beyond  a  doubt  so  much  is  expressed  in  the 
title.  It  also  purports  that  such  distribution  is  just — that 
is,  according  to  the  understanding  of  the  legislative  assem- 
bly—which I  do  not  think  is  subject  to  judicial  review. 

It  is  also  urged  against  'the  act  under  this  head,  that  the 
"subject"  of  attachments  is  not  expressed  in  the  title, 
though  embraced  in  the  body  of  the  act,  and,  therefore,  it 
is  so  far  void.     But  I  think  the  dissolution  of  attachments 
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is  certainly  a  "matter  properly  connected"  with  the  ** sub- 
ject" of  the  distribution  of  an  insolvent  debtor's  property 
— particularly  in  a  country  where  such  property  may  be 
liable  to  attachment  at  the  suit  of  a  creditor — and,  there- 
fore, need  not  be  otherwise  expressed  in  the  title. 

As  to  thersecond  objection;  Section  22,  aforesaid,  provides 
that  "no  act  shall  (Bver  be  revised  or  amended  by  mere  ref- 
erence to  its  title,  but  the  act  revised,  or  section  amended, 
shall  be  set  forth  and  published  atfuU  length."  In  answer  to 
this  objection,  counsel  for  the  defendant  insist:  1.  That  the 
act  in  question  does  not  amend  any  existing  act;  and,  2. 
That  if  it  does,  it  is  only  by  implication,  and  such  an  amend- 
ment is  not  within  the  purview  of  this  provision  of  the  con- 
stitution as  construed  by  the  supreme  court  of  this  state: 
citing  Fleiahner  v.  Cliadwicky  5  Or.  163;  Oranl  Co,  v.  Sds^ 
Id.  243;  Burst  v.  Hatvny  Id.  279. 

I  think  the  act  does  amend  the  code  as  to  the  effect  and 
discharge  of  attachments.  It  is  not  merely  cumxilative,  as 
was  the  case  in  27ie  State  v.  Be^ry,  12  Iowa,  59,  cited  by 
counsel  for  defendant.  It  changes,  limits  and  restrains  the 
operation  of  section  142  of  the  code  so  that  the  property 
taken  on  an  attachment  is  no  longer  held  as  an  absolute 
"security  for  the  satisfaction  of  such  judgment"  as  the 
plaintiff  may  obtain,  but  only  upon  condition  the  defendant 
in  the  meantime  does  not  make  an  assignment,  which  he  is 
almost  certain  to  do,  unless  he  is  in  collusion  or  friendly 
oo-operation  with  the  atj^aching  creditor.  The  same  is  true 
of  section  169.  In  effect  this  section  by  a  reference  to  sec- 
tions 128-9,  provides  that  an  attachment  shall  not  be  dis- 
charged or  dissolved  unless  it  satisfactorily  appears  that 
there  was  not  sufficient  cause  for  its  allowance — that  it  was 
issued  wrongfully.  But  this  act  provides  that  it  shall  be 
discharged  if  the  debtor  makes  an  assignment  before 
judgment. 

In  short  the  provisions  of  the  code  in  relation  to  the 
effect  of  an  attachment  upon  property  taken  thereon  as 
security  for  a  judgment  and  the  dissolution  thereof  prior 
to  judgment  and  the  provisions  of  the  act  cannot  co-exist. 
The  application  of  one  to  the  subject  necessarily  excludes 
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tbe  other.  Thej  are  plainly  repugnant  to  one  another. 
The  provisions  of  the  code  are  by  this  act  rendered  null 
and  of  no  effect  whenever  the  defendant  wills  it  to  be  so. 

Upon  the  question  of  whether  the  act  was  passed  con- 
trary to  section  20  aforesaid,  counsel  for  the  plaintiff  insist 
that  the  decisions  of  the  supreme  court  of  the  state  cited 
from  6  Or.,  aupray  are  not  in  point;  that  they  only  decide 
that  a  statute  may  be  repealed  by  implication,  but  not  that 
it  may  be  so  amended.  But  in  Grant  Co.  v.  Sds,  which  is 
the  case  most  relied  on,  while  the  court  speaks  of  a  repeal 
by  implication,  and  not  an  amendment,  the  facts  of  the 
case,  by  the  light  of  which  the  language  of  the  court  is  al- 
ways to  be  read,  show  that  it  was  a  case  of  an  amendment 
of  a  section,  and  not  the  repeal  of  a  statute. 

In  Portland  v.  Stocky  2  Or.  70,  and  Doland  v.  Bernard^  6 
Or.  391,  the  court  held  the  amending  act  void.  But  in  each 
of  these  cases  the  act  purported  to  be  an  amendatoiy  one. 
Yet  in  Portland  v.  Stock  no  weight  is  attached  to  that  fact, 
and  the  supposed  difference  between  repeals  in  terms  and 
by  implication  is  not  even  noticed.  Neither  is  any  signifi- 
cance attached  to  the  fact  in  Doland  t.  Barnard^  where  the 
act  under  consideration  is  said  to  be  ''  not  only  amendatory 
in  terms,"  but  so  **  in  its  nature  and  effect.'* 

For  myself,  I  have  a  decided  conviction  upon  the  question. 
I  agree  heartily  with  the  able  dissenting  opinion  of  Chief 
Justice  Bonham  in  GraiH  Co.  v.  Sels,  and  especially  when 
he  says:  ''It  is,  in  my  judgment,  wholly  immaterial  whether 
the  act  is  eo  nomine  amendatory  or  not;  the  evil  against 
which  the  constitutional  provision  was  directed,  is  amend- 
ments which  are  such  in  effect,  and  is  not  limited  to  those 
which  are  so  named  in  the  title  or  preamble  of  the  act." 

It  is  said  that  the  constitution  is  silent  upon  the  subject 
of  implied  repeals.  But  it  is  no  more  silent  upon  that 
subject  than  upon  repeal  in  terms.  The  fact  is  it  speaks 
specifically  of  neither,  but  uses  the  term  "amend"  with- 
out qualification  or  limitation,  and  thereby  includes  both 
modes  of  amendment  or  repeal,  and  one  just  as  much 
as  the  other.  As  I  read  it,  the  constitution  does  not 
contemplate  any  such  immaterial  distinctions  as  amend- 
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ments  in  terms  and  by  implication.  In  effect  it  sajs  that 
an  amendment  of  a  statute  shall  not  be  valid  unless  the 
section  amended  is  set  forth  and  published  at  length.  The 
evil  intended  to  be  prevented  by  this  section  of  the  consti- 
tution is  a  very  serious  one,  and  unless  amendments  by  im- 
plication, which  are  more  mischievous  than  those  in  terms, 
are  held  to  be  within  its  purview,  the  provision  is  practically 
nullified.  The  average  legislator  will  never  take  the  risk  or 
trouble  of  amending  a  statute  by  name,  when  he  can  avoid 
both  by  doiog  it  by  implication — without  professing  to  do 
so. 

But  while  I  have  felt  at  liberty  to  throw  out  these  sugges- 
tions on  the  subject,  my  duty  is  to  follow  the  ruling  of  the 
supreme  court  of  the  state  upon  a  question  involving  the 
construction  of  the  constitution  of  the  state.  And  while 
there  may.be  some  ground  for  the  argument,  that  as  the  last 
case  on  this  subject  decided  by  the  supreme  court — Dolan 
V.  Barnard^  supra — ignores  the  distinction  between  repeals 
in  terms  and  by  implication,  yet,  I  think,  that  that  being  a 
case  in  which  the  act  purported  to  be  amendatory,  I  am  not 
at  liberty  to  assume  that  the  case  of  Orant  County  v.  Sds, 
supra,  is  thereby  overruled,  and  must,  therefore,  hold  upon 
the  authority  of  that  decision  that  this  act  is  valid. 

This  being  so,  the  attachment  is  dissolved;  and  it  is  so 
ordered. 


Charles  Manning  v.  Benjamin  Hayden. 

CiRCurr  Court,  District  op  Oregon. 
January  20,  1879. 

1.  Agent — Purchase  of  Real  Property. — Where  a  person  acqniree  the 

legal  estate  in  real  property  as  the  agent  of  another,  or  upon  a  trust  and 
confidence  that  he  will  acquire  it  for  the  benefit  of  such  other,  equity 
will  imply  a  trust  in  favor  of  the  latter,  and  compel  the  purchaser  to 
account  to  him  accordingly. 

2.  Statute  of  Frauds.  — Such  a  transaction  is  not  within  thestatute  of  frauds, 

and,  therefore,  the  trust  need  not  be  manifested  by  a  writing,  the  law 
implying  it  from  the  circumstances  of  the  case. 

3.  Statute  of  Limitation. — Cases  of  constructive  trust  being  purely  of  equit* 

able  cognizance,  lapse  of  time  is  no  absolute  bar  to  a  suit  for  relief  there- 
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on;  but  each  caae  depends  upon  its  own  nature  and  circumstances — the 
court  taking  the  statute  as  a  guide  or  suggestion,  rather  than  a  command. 

4.  Attorney  and  Client. — Where  an  attorney  is  employed  by  the  defendant 

in  a  suit  to  enforce  the  lien  of  a  mortgage,  the  relation  of  attorney  and 
client  continues  until  the  final  determination  of  the  matter  by  the  con- 
firmation of  the  sale,  unless  the  attomey*s  employment  was  expressly 
otherwise  limited,  or  he  was  discharged  in  the  meantime  with  the  con- 
sent of  his  client,  or  by  the  order  of  the  court. 

5.  Samk — An  attorney  who  purchases  for  himself  his  client's  property  at  a 

judicial  sale,  thereby  acquires  an  interest  contrary  to  his  duty  as  attor- 
ney, and,  therefore,  the  purchase  will  be  held  void,  or  the  attorney  a 
trustee  for  the  client,  at  the  option  of  the  latter,  unless  it  satisfactorily 
appears  that  he  was  in  no  wise  injured  or  prejudiced  thereby. 

Before  Deady,  District  Judge. 

This  suit  is  brought  by  tbe  plaintiff,  a  citizen  of  Galifor* 
nia,  against  the  defendant,  a  citizen  of  Oregon,  to  compel 
a  conveyance  of  certain  premises  situated  in  Polk  county, 
containing  three  hundred  and  nineteen  acres,  and  known  as 
the  south  half  of  the  Bethuel  and  Bachel  Dove  donation, 
the  same  being  parts  of  sections  2  and  3,  in  township  8 
south,  of  range  4  west,  of  the  Wallamet  meridian. 

SttbstADtially  the  bill  alleges  that  the  premises  in  contro- 
versy were  the  property  of  said  Bachel,  the  wife  of  said 
Bethuel,  the  same  being  her  half  of  the  donation  aforesaid, 
which  was  made  by  the  United  States  to  said  Bethuel  and 
Bachel,  in  consideration  of  the  occupation  of  the  same  by 
the  former,  as  a  settler  under  section  4  of  the  donation  act 
of  September  27,  1850  (9  stat.  497),  from  and  after  Decem- 
ber 1,  1848;  that  on  March  2,  1859,  said  Bethuel  borrowed 
one  thousand  five  hundred  and  fifty  dollars  from  the  county 
aforesaid  to  pay  the  balance  of  a  debt  then  due  one  William 
Griswold,  and  upon  the  same  date  said  Bachel  and  her  hus- 
band executed  a  mortgage  of  the  premises  to  secure  the 
payment  of  said  loan;  that  at  the  date  of  the  said  mortgage 
the  defendant  was  a  practicing  attorney,  and  was  the  attor- 
ney and  confidential  adviser  of  said  Bethuel  and  Bachel  in 
the  matter  of  said  loan  and  mortgage  and  otherwise;  that 
the  defendant,  for  the  purpose  of  enabling  himself  to  cheat 
and  defraud  said  Bachel  out  of  her  donation,  solicited  her 
to  execute  said  mortgage,  and  assured  her  that  he  would 
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mortgage  his  own  home-farm  before  she  should  thereby  lose 
her  property;  and  that  by  means  of  snch  solicitations  and 
.  assurances  she  was  induced  to  execute  said  mortgage;  that 
on  October  23,  1863,  suit  was  brought  to  enforce  the  lien  of 
said  mortgage,  in  which  the  defendant,  as  the  attorney  of 
the  mortgagors,  appeared  and  made  a  defense  thereto,  not- 
withstanding which,  on  November  18,  1863,  a  decree  was 
given  in  said  suit  to  the  effect  that  said  premises  should  be 
sold  as  upon  execution  to  satisfy  the  sum  then  due  upon 
said  loan — two  thousand  and  fifty  dollars  and  seventy- three 
cents  in  currency — together  with  tbe  costs  of  suit,  and  that 
thereupon  said  premises  were  advertised  for  sale;  that  prior 
to  the  date  of  such  sale  the  defendant  informed  said  Kachel 
that  he  would  see  that  the  property  was  bid  off  for  her 
benefit,  and  would  protect  her  rights  therein,  and  that  in 
conseq[uence  of  such  information,  and  relying  upon  the 
honesty  and  integrity  of  said  defendant,  she  did  not  attend 
such  sale,  and  took  no  steps  to  secure  her  interest  in  said 
property;  that  said  premises  at  the  sale  thereof  were  worth 
four  thousand  dollars  in  gold  coin,  while  the  defendant  bid 
in  the  same  in  his  own  name  for  the  sum  of  one  thousand 
two  hundred  and  twenty-five  dollars  in  currency,  then  not 
worth  more  than  six  hundred  and  twelve  dollars  and  fifty 
cents  in  gold  coin,  and  afterwards  stated  and  caused  said 
Bachei  to  believe  that  said  premises  '^had  been  bid  off  in 
her  name,  and  for  her  benefit,  and  that  the  amount  neces- 
sary for  her  to  pay  to  redeem  the  same  was  the  said  sum  of 
six  hundred  and  twelve  dollars  and  fifty  cents;"  that  relying 
upon  such  statements  and  the  honesty  of  the  defendant  as 
aforesaid,  said  Bachel,  in  July,  1864,  paid  defendant  two 
hundred  dollars  in  gold  coin  upon  said  bid,  which  he  re- 
ceived with  the  understanding  it  should  be  so  applied;  that 
said  Bachel  and  her  husband  continued  in  the  possession  of 
said  premises  as  owners,  and  intending  to  redeem  the  same 
as  aforesaid,  until  about  August,  1865,  when  the  defendant, 
intending  and  contriving  to  disseise  the  said  Bachel,  fraudu- 
lently procured  her  tenant,  one  O.  H.  Smith,  to  surrender 
the  possession  thereof  to  him,  and  has  ever  since  retained 
the  same,  and  received  the  rents  and  profits  thereof  to  tlie 
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value  of  four  hnndred  dollars  a  year;  that  bnt  for  the  prom- 
ises and  representatioDS  of  the  defendant  as  aforesaid,  said 
Bachel  conld  and  would  have  made  other  arrangements, 
and  secured  the  redemption  of  the  property  for  her  benefit; 
that  the  defendant  afterwards  obtained  a  deed  to  said  prem- 
ises, as  the  purchaser  thereof,  from  the  sheriff  making  the 
sale,  and  claims  to  be  the  owner  of  the  same  in  his  own 
right,  and  refuses  to  convey  the  same  to  the  said  Rachel,  or 
account  to  her  for  the  rents  and  profits  thereof;  that  on 
April  7,  1865,  said  Bachel  being  aged  and  infirm,  and  un- 
able to  prosecute  her  claim  to  the  premises,  for  a  valuable 
consideration,  conveyed  the  same  and  all  her  claim  for  rents 
and  profits  to  the  complainant;  and  that  at  the  date  of  such 
conveyance,  the  rents  and  profits  then  received  by  the  de- 
fendant had  more  than  paid  the  balance  due  him,  and  the 
premises  were  in  equity  the  property  of  said  Rachel,  and 
she  was  entitled  to  a  conveyance  of  the  same  from  the  de- 
fendant. 

The  defendant  demurred  to  the  bill  for  divers  causes,  but 
upon  the  argument  only  insisted  upon  two:  1.  That  the  al- 
leged trust  not  being  in  writing,  is  void;  and,  2.  That  at 
the  date  of  the  conveyance  aforesaid  to  the  complainant, 
his  grantors  had  no  interest  in  the  premises,  and  nothing 
to  assign,  except  a  mere  right  of  suit,  which  is  not  assign- 
able. 

The  court  overruled  the  demurrer,  saying:  **Upon  the 
facts  stated  in  the  bill  I  think  that  the  plaihtiff  is  entitled 
to  the  relief  sought.  After  a  careful  consideration  of  the 
.  argument  and  authorities  submitted  for  the  defendant,  my 
impression  is,  that  this  is  not  a  case  of  mere  agreement 
within  the  statute  of  frauds,  but  one  of  a  fraud  practiced 
by  an  agent  or  attorney  upon  his  principal  or  client,  where- 
by the  former  was  enabled  to  acquire  the  legal  title  to  the 
premises,  to  the  prejudice  and  wrong  of  the  latter.  In  such 
cases  equity  will  redress  the  wrong  by  raising  or  implying 
a  trust  in  favor  of  the  injured  party.  The  wrong-doer  is 
held  to  be  a  trustee  ex  maleficio.  (2  Lead.  Cas.  Eq.  708; 
Baker  v.  fVhUing,  3  Sum.  482;  Bi/an  v.  Box,  34  N.  Y.  307.) 
If  my  impression  is  correct  upon  this  point,  then  the  de- 
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murrer  is  not  well  taken  upon  the  second  one.  If,  notwith- 
standing the  deed  from  the  sheriff  to  the  defendant,  he  is 
only  the  trustee  of  the  estate,  Bachel  Dove  was  the  owner 
of  the  premises  in  equity,  and  could  convey  the  trust  es- 
tate— the  beneficial  interest — to  the  complainant.  {Baker 
T.  Whiting^  supra.)  And  such  a  conveyance  passes  an  in- 
terest in  the  property,  and  not  a  mere  right  of  suit. 

The  defendant  had  leave  to  answer,  the  court  saying,  *'  It 
is  to  be  understood  that  this  opinion  is  expressed  subject 
to  correction  on  the  final  hearing,  when  the  questions  argued 
upon  this  demurrer  may  be  considered  in  the  light  of  the 
pleadings  and  proofs  in  the  case." 

The  answer  of  the  defendant  admits  that  he  was  attorney 
for  Bethuel  Dove  prior  to  the  execution  of  the  mortgage, 
but  denies  that  he  acted  as  such  attorney  in  the  matter  of 
this  loan  and  mortgage,  or  that  he  advised  the  same,  or  had 
any  knowledge  or  information  concerning  the  same  until 
long  after  they  were  made.  It  denies  that  the  defendant 
was  employed  by  Bethuel  and  Rachel  Dove  to  defend  the 
suit,  to  enforce  the  lieu  of  the  mortgage,  but  admits  that 
he  was  so  employed  by  Bethuel,  and  that  to  gain  time  for 
him  he  interposed  a  demurrer  to  the  bill  which  was  over- 
ruled. It  denies  that  the  defendant  informed  or  promised 
Bachel  Dove  that  he  would  bid  in  the  premises  for  her  at 
the  sheriff's  sale,  or  that  there  was  any  understanding  to 
that  effect,  but  alleges  that  the  Doves  admitted  their  ina- 
bility to  hold  the  land,  and  asked  him  to  buy  for  himself. 
It  denies  that  the  premises  were  worth  four  thousand  dollars 
in  gold  coin,  and  alleges  that  they  were  not  worth  more 
than  one  thousand  two  hundred  and  twenty-five  dollars, 
without  stating  in  what  kind  of  money.  It  alleges  that  the 
sale  of  the  premises  was  made  on  March  5, 1861,  after  being 
twice  delayed  for  want  of  bidders,  and  that  the  sheriff's  deed 
to  the  defendant  was  executed  on  April  26,  1864.  It  denies 
any  information  as  to  the  value  of  currency  at  the  date  of 
the  sale,  but  alleges  that  Bethuel  and  Bachel  Dove  thereby 
obtained  a  credit  on  their  debt  to  the  county  of  one  thou- 
sand one  hundred  and  seventy-seven  dollars  and  fifty  cents, 
that  being  the  amount  for  which  the  property  was  sold,  less 
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the  costs.  It  denies  that  the  defendant  ever  gave  Bachel 
Dove  to  understand  that  she  could  redeem  the  land  by  the 
payment  of  six  hundred  and  twelve  dollars  and  fifty  cents 
in  gold  coin,  or  that  she  paid  him  two  hundred  dollars  in 
pursuance  thereof,  but  admits  that  in  the  summer  of  1864, 
at  the  reqaest  of  Bethuel  Dove,  he  agreed  with  him  that  if 
he  would  repay  the  defendant  the  purchase-money,  with  in- 
terest, within  a  year  from  the  date  of  the  sheriff's  sale,  he 
would  sell  said  Dove  the  premises  upon  those  terms,  and 
thereupon  said  Dove  paid  him  two  hundred  dollars  in  gold 
coin  upon  said  bargain,  it  being  then  and  there  further 
agreed  between  the  parties,  that  in  case  the  balance  of  said 
purchase-money  was  not  paid  within  the  time  specified,  that 
the  said  two  hundred  dollars  was  to  be  applied  as  rent 
money  for  the  use  of  said  laud;  that  within  the  first  year 
said  Dove  occupied  the  premises,  under  said  agreement,  he 
cut  and  sold  therefrom  four  hundred  dollars  worth  of  tim- 
ber, and  because  defendant  remonstrated  with  him  for  so 
doing,  he  left  the  place  and  rented  the  same  to  O.  H.  Smith, 
aforesaid,  but  retained  the  possession  of  thirty  acres  thereof , 
which  he  **  cropped  the  second  year,"  against  the  remon- 
strance of  the  defendant.  It  denies  that  the  defendant  pro- 
cured Smith  to  surrender  the  possession  of  the  premises  to 
him,  but  alleges  that  he  received  such  possession  from  Moses 
Clark,  the  sub-tenant  of  Smith,  on  October  31,  1865;  and 
also  that  said  Bachel  ever  demanded  the  possession  of  the 
premises  from  the  defendant,  or  an  account  of  the  rents  and 
profits  thereof.  It  denies  that  said  Bachel  ever  conveyed 
her  interest  in  the  premises  to  the  complainant  for  ''a  val- 
uable, or  any  consideration,"  or  that  the  complainant  is,  in 
good  faith,  the  lawful  owner  thereof,  or  that  since  said 
sheriff's  sale,  she  was  ever  the  owner  in  equity  or  otherwise, 
of  said  land,  or  any  part  thereof. 

It  alleges  that  in  1864,  the  premises  were  worth  two  hun- 
dred dollars  a  year,  but  that  since  1865,  the  defendant  has 
expended  four  hundred  and  eighty  dollars  in  clearing  and 
breaking  one  hundred  and  fifty  acres  thereof,  five  hundred 
and  forty  dollars  for  posts  and  plank  fence,  and  four  hun- 
dred dollars  for  other  fencing  thereon,  and  three  hundred 
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dollars  for  building  a  barn  and  repairing  a  dwelling  thereon, 
since  when  the  value  of  the  premises  has  been  three  hundred 
dollars  a  year,  and  that  he  has  paid  taxes  upon  the  property 
to  the  amount  of  two  hundred  dollars;  that  the  contract 
aforesaid  for  the  sale  of  the  premises  to  Bethuel  Doye  was 
not  in  writing,  and,  therefore,  void,  and  that  more  than  six 
years  have  elapsed  since  the  expiration  of  said  agreement. 
A  genetal  replication  was  filed  iu  the  answer.  The  evi- 
dence of  a  number  of  witnesses,  including  that  of  the  de- 
fendant and  Bethuel  and  Bachel  Dove^  was  taken  before  the 
examiner,  and  read  on  the  hearing. 

George  W,  Lawson,  H.  Y.  Thompson  and  Claude  Thayer, 
for  the  complainant. 

E.  C,  Bronnaugh  and  William  H.  Effitiger,  for  the  defend- 
ant. 

Deady,  J.  Upon  the  evidence,  including  the  answer  of 
the  defendant,  the  following  facts  are  satisfactorily  estab- 
lished :  That  on  September  18, 1874,  the  register  and  receiver 
of  the  proper  land-office  issued  a  certificate,  under  section 
7  of  the  act  of  September  27,  1850,  aforesaid,  from  which 
it  appears  that  the  premises  in  controversy  are  the  wife's 
half  of  the  donation  of  Bethuel  and  Bachel  Dove,  granted 
to  them  by  section  4  of  the  act  aforesaid,  on  account  of  the 
husband's  settlement  aud  occupation  thereon,  commeucing 
on  December  1,  1868;  that  some  time  prior  to  1858,  and  up 
to  1865,  the  defendant  was  the  general  attorney  and  trusted 
adviser  of  Bethuel  Dove  and  his  wife;  that  in  1858,  one 
William  Griswold,  after  serious  litigation,  obtained  a  judg- 
ment against  Bethuel  Dove  for  over  eight  thousand  dollars, 
in  which  litigation  the  defendant  acted  as  the  attorney  of 
said  Dove,  and  as  such,  procured  one  J.  B,  V.  Butler,  also 
a  friend  and  client  of  his,  to  sign  an  undertaking  for  an  appeal 
from  the  judgment  of  said  district  court  to  the  supreme 
court  of  the  territory,  by  which  undertaking  the  parties 
thereto  became  bound  to  pay  said  judgment,  if  affirmed, 
whereas  said  Butler,  at  the  time  of  signing  said  undertaking, 
understood  from  the  defendant  that  it  was  for  the  costs  of 
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the  appeal  only;  that  said  judgment  was  affirmed,  and  all 
the  property  of  said  Dove  liable  to  execntion,  consisting  of 
the  north  half  of  said  donation  and  other  lands,  were  sold  to 
satisfy  the  same,  and  that  in  March,  1859,  there  was  still 
due  upon  said  judgment  the  sum  of  about  four  thousand 
dollars,  for  which  said  Butler  was  liable  as  a  defend- 
ant therein,  but  which  was  afterwards  paid  by  said 
Bethuel;  that  on  March  2,  1859,  said  Bethuel  and  Bachel 
executed  a  mortgage  upon  the  premises  in  controversy  to 
the  treasurer  of  Folk  county,  to  secure  the  payment  of  the 
sum  of  one  thousand  five  hundred  and  fifty  dollars,  then 
borrowed  by  said  Bethuel  from  the  school  fund  of  said 
county,  and  payable  three  years  thereafter,  with  interest  at 
one  per  centum  per  month,  to  apply  upon  said  judgment, 
and  so  far  relieve  said  Butler  from  his  liability  thereon;  and 
that  the  defendant  advised  said  loan  and  mortgage,  and  was 
instrumental  in  procuring  the  former,  and  inducing  said 
Bachel  to  execute  said  mortgage,  and  received  some  one 
thousand  dollars  thereof  from  said  Bethuel  and  Bachel  to 
apply  upon  said  judgment;  that  after  said  debt  became  due, 
suit  was  commenced  by  the  treasurer  of  said  county,  in  the 
circuit  court  thereof,  to  recover  the  same,  and  enforce  the 
Hen  of  said  mortgage,  to  which  suit  said  Bethuel  and 
Bachel  were  parties  defendant,  and  the  defendant  appeared 
therein  as  their  attorney,  and  made  a  defense  thereto  by 
demurrer,  and  on  November,  18,  1863,  a"  decree  was  made 
therein,  that  the  plaintiff  recover  two  thousand  and  fifty-two 
dollars  and  seventy-five  cents  and  costs,  and  that  the  prem- 
ises in  controversy  be  sold  as  upon  an  execution  at  law  to 
satisfy  the  same;  that  upon  March  5,  1864,  the  said  prem- 
ises were  sold,  and  bid  in  by  the  defendant,  for  the  sum  of 
one  thousand  one  hundred  and  twenty-five  dollars,  in  cur- 
rency, the  sale  having  been  twice  postponed  in  the  meantime, 
''for  want  of  bidders,  and  other  sufficient  causes,"  which 
sale  was  confirmed  by  said  court  on  April  26,  1864,  and  a 
deed  of  the  premises  executed  by  the  sheriff  to  the  defend- 
ant on  the  same  day;  that  at  the  date  of  such  sale,  the  de- 
fendant was  the  attorney  of  said  Bethuel  and  Bachel  in 
said  matter,  and,  moreover,  in  making  such  purchase  and 
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receiving  said  conveyance,  was  acting  on  behalf  of  said 
Doves,  in  pursuance  of  an  understanding  between  himself 
and  them,  whereby  the  defendant  was  to  bid  in  said  premises 
at  the  sale,  in  case  they  went  low  enough,  as  was  expected, 
for  the  benefit  of  said  Bachel,  who  was  to  redeem  the  same 
as  soon  as  she  could,  in  a  reasonable  time,  and  thereby  se- 
cure a  home  for  herself  and  husband  in  their  poverty  and 
old  age,  and  that  said  Bethuel  and  Bachel  relied  upon 
said  understanding,  and,  therefore,  took  no  other  steps 
or  means  to  secure  the  property,  or  redeem  it  within  the 
time  allowed  by  statute,  as  they  might,  and  would  have 
otherwise,  done;  and  that  on  July  26,  1864,  said  Bethuel, 
in-  pursuance  of  said  understanding,  paid  the  defend- 
ant, for  said  Bachel,  two  hundred  dollars  in  gold  coin, 
for  which:  he  gave  the  following  acknowledgment  in  writing: 
''Beceived  of  B.  Dove,  two  hundred  dollars,  to  be  ap- 
plied on  purchase  of  land  purchased  by  nie  at  sheriff's  sale. 
The  land  known  as  Mrs.  Dove's  half  of  Donation  land  claim, 
July  26, 186i.  (Signed)  B.  Hayden ;"  but  that  the  defendant 
afterwards,  by  prohibiting  said  Bethuel  from  cutting  and 
selling  saw-logs  from  the  premises,  and  by  procuring  the 
tenant  of  the  Doves — O.  H.  Smith,  to  whom  the  farm  was 
rented  in  the  fall  of  1864,  when  Mr.  Dove  took  up  a  home- 
stead upon  an  island  near  by,  where  he  has  since  lived — to 
pay  him  the  rent  due  them;  and  finally,  in  the  fall  of  1865, 
to  surrender  the  premises  to  him,  hindered  and  prevented 
said  Bethuel  and  Bachel  from  obtaining  and  acquiring  the 
money  wherewith  to  complete  said  redemption  as  per  the 
agreement  and  understanding  aforesaid;  that  said  Bethuel 
and  Bachel  are  illiterate  persons,  not  being  able  to  read  or 
write,  and  ever  since  the  loss  of  the  premises  have  been 
poor  and  without  means  to  prosecute  a  suit  for  the  same, 
while  the  defendant,  by  his  position  and  influence  in  the 
county,  has  made  it  difficult,  if  not  impossible,  for  them  tc 
assert  their  rights  in  the  local  tribunals  with  effect;  that  in 
September,  1874,  said  Bachel  commenced  a  suit  against  the 
defendant,  in  the  circuit  court  of  Polk  county,  to  recover 
the  premises,  but  the  same  was  afterwards  dismissed  by  her, 
and  the  premises,  on  April  7,  1875,  as  aforesaid,  conveyed 
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to  the  plaintiff,  her  son-in-law,  for  a  valuable  consideration, 
with  the  expectation  and  understanding  that  the  plaintiff 
would  bring  a  suit  in  this  court  to  recover  the  premises;  and 
such  plaintiff  thereby  became,  and  now  is,  the  owner  of 
whatever  right  and  interest  therein  the  Doves  then  had;  that 
at  the  date  of  the  purchase  of  the  premises  by  the  defend- 
ant— ^March  6,  1864 — the  currency,  or  United  States  legal 
tenders,  paid  by  him,  was  only  worth,  in  gold  coin,  sixty-five 
cents  on  the  dollar — seven  hundred  and  ninety-six  dollars 
and  twenty-five  cents — and  that  the  premises  were  then  worth 
not  less  than  two  thousand  dollars  in  gold  coin,  and  proba- 
bly three  thousand  dollars,  and  are  now  worth,  exclusive  of 
improvements,  not  less  than  ten  thousand  dollars;  that  the 
defendant  was  allowed  to  purchase  the  property  for  a  snm 
so  far  below  its  real  value,  because  he  was  well  known  in 
the  community  as  the  attorney  and  friend  of  the  Doves,  and 
was  very,  naturally  understood  to  be  acting  in  their  behalf; 
and  that  the  sum  due  to  the  defendant,-  in  coin,  on  account 
of  this  transaction,  on  January  1,  1879,  is  as  follows:  Paid 
on  land  March  5,  1864,  seven  hundred  and  ninety-six  dol- 
lars and  twenty-five  cents;  interest  thereon  at  ten  per  centum 
for  fourteen  years,  nine  months  and  twenty-five  days,  eleven 
hundred  and  seventy -nine  dollars  and  ninety-seven  cents; 
taxes  paid  on  land,  two  hundred  dollars;  present  value  of 
permanent  improvements  placed  thereon,  one  thousand  dol- 
lars; total,  three  thousand  one  hundred  and  seventy-six  dol- 
lars and  twenty-two  cents;  and  that  he  is  chargeable  thereon 
as  follows:  Bent  of  premises  from  January  1,  1866,  to  Jan- 
uary 1,  1879,  thirteen  years,  at  two  hundred  and  fifty  dol- 
lars a  year,  three  thousand  two  hundred  and  fifty  dollars; 
interest  thereon  at  rate  aforesaid,  <Tne  thousand  nine  hun- 
dred and  fifty  dollars;  cash  received,  July  26,  1864,  two 
hundred  dollars;  interest  on  the  same  at  the  rate  aforesaid, 
for  fourteen  years  and  five  months,  two  hundred  and  eighty 
dollars  and  thirty-three  cents;  total,  five  thousand  six  hun- 
dred and  eighty  dollars  and  thirty-three  cents;  balance 
against  defendant,  two  thousand  five  hundred  and  four  dol- 
lars and  eleven  cents;  from  all  of  which  it  appears  that  the 
defendant  has  been  long  since  repaid  the  money  advanced 
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to  the  Doves,  and  also  his  snbseqaent  expenses  in  connec- 
tion with  his  occupation  of  the  premises. 

The  evidence  is  conflicting  concerning  some  of  these  con- 
clusions of  fact  but  the  truth  is  generally  apparent,  not- 
withstanding. I  do  not  propose  to  discuss  it  in  detail,  but 
there  are  one  or  two  points  that  justify  some  special  atten- 
tion. As  to  the  circumstances  concerning  the  preparation 
and  execution  of  the  mortgage  there  is  a  direct  conflict 
between  the  testimony  of  the  Doves  and  that  of  the  defend- 
ant and  his  witness,  Beason  B.  Boothby.  The  contradiction 
can  hardly  be  explained  upon  the  theory  of  a  failure  of 
memory  or  an  unintentional  mistake,  and  therefore  it  almost 
necessarily  involves  willful  falsehood. 

At  the  date  of  the  transaction  the  defendant  was  living 
on  his  donation  claim  a  few  miles  north  of  the  Doves  while 
Boothby  lived  at  Eola,  about  half  way  between  them.  The 
Doves  swear  unqualifiedly  that  Hayden  came  to  their  house 
and  prepared  the  mortgage  there,  using  Ford's  notes  of  the 
claim  survey  which  they  had,  in  describing  the  premises, 
and  left  it  with  them,  saying  he  would  send  Boothby — a 
justice  of  the  peace — down  to  take  their  acknowledgment; 
that  Boothby  came  down  the  next  day  or  two,  when  they 
executed  and  acknowledged  the  instrument. 

On  the  contrary  Hayden  swears  both  in  his  answer  and 
testimony  that  he  never  wrote  a  line  of  the  mortgage  and 
don't  know  who  did— that  he  never  advised  it  or  knew  any- 
thing about  it  until  some  time  after  the  execution.  Boothby 
testifies  that  he  wrote  the  mortgage  including  the  names  of 
the  mortgagors  thereto— rBethuel  and  Bachel  Dove — ^in 
short,  that  he  wrote  every  word  of  the  instrument,  except 
the  names  of  the  attesting  witnesses — George  Bolter  and 
Theodore  lugalls. 

The  Doves,  although  not  parties  in  interest,  are  not  dis- 
interested witnesses  by  any  means,  while  the  defendant  is 
deeply  interested  in  the  result  in  both  property  and  charac- 
ter. Boothby  does  not  appear  to  be  a  person  of  any  par- 
ticular character  or  standing.  During  the  past  twenty 
years  he  appears  to  have  livied  from  place  to  place  in  Oregon 
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and  Washington,  for  the  most  part  east  of  the  Cascades, 
and  is  a  painter  by  trade. 

A  very  satisfactory  solution  of  this  problem  is  famished 
by  an  inspection  and  comparison  of  the  writings  on  the 
mortgage  with  one  another  and  with  that  on  the  receipt  of 
Jaly  26,  1864;  and  also  the  signatures  of  the  defendant  and 
said  Boothby  to  their  evidence  given  before  the  examiner  in 
this  cause. 

The  mortgage  bears  upon  its  face  indubitable  evidence 
that  Boothby's  story  is  untrue — that  he  never  wrote  a  word 
of  the  mortgage  except  the  oertiHcate  of  acknowledgment 
and  his  signature  thereto,  as  an  attesting  witness.  In  the 
first  place,  Boothby's  story  and  that  of  the  defendant  do  not 
agree,  for  while  the  latter  says  he  knew  nothing  about  the 
making  of  the  mortgage,  the  former  said  he  went  to  Dove's 
to  attend  to  his  business  at  the  request  of  the  defendant 
who  then  furnished  him  with  a  blank  form  upon  which  to 
write  the  mortgage  and  a  prepared  description  of  the  prem- 
ises. 

The  mortgage  is  upon  a  printed  form  of  a  deed  of  bargain 
and  sale.  The  body  of  it  contains  twenty-two  lines,  which 
are  written  or  mostly  in  writing,  and  the  certificate  six 
such  lines,  beside  the  signature  of  Boothby.  The  hand- 
writing of  the  body  of  the  instrument  and  the  certificate  are 
both  unskillful,  but  quite  uniform  and  marked  in  character 
and  radically  different.  It  is  safe  to  say,  they  were  never 
written  by  the  same  person.  The  difference  in  the  capital 
Bs,  Bs,  Ds,  Ps  and  figure  9s  is  very  noticeable.  But  this 
is  not  all.  In  the  body  of  the  instrument  the  name  Rachel 
is  incorrectly  spelled  with  an  ae  in  the  last  syllable,  while 
in  the  certificate  it  is  spelled  in  such  syllable  with  an  a  only. 
Bethuel-  is  spelled  correctly  in  the  body  of  the  instrument, 
but  in  the  certificate  it  is  spelled  without  an  e  in  the  first 
syllable.  It  is  also  apparent  that  this  name  was  first  writ- 
ten in  the  certificate  as  B-Auel  and  then  before  completion 
corrected  into  B-^Auel,  by  making  the  loop  of  an  h  upon  the 
m  stroke  or  lower  part  of  the  first  h,  and  thus  converting 
the  latter  into  a  t.  Bat  the  Loop  of  the  second  h  did  not 
come  down  directly  upon  the  m  stroke  of  the  first  one,  but 
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at  an  angle,  on  tbe  outside,  thus  leaving  the  process  of  em- 
endation quite  apparent. 

The  signatures  of  Bethuel  and  Baohel  Doto  to  the  mort* 
gage  were  evidentiy  written  by  the  subscribing  witness, 
George  Bolter,  who  wrote  a  plain,  bold,  round  hand,  as  un- 
like that  in  the  body  of  the  instrument  or  the  certificate  as 
light  and  darkness. 

Again,  the  words  in  the  condition  of  the  mortgage — *' ac- 
cording to  the  tenor  and  effect  of  a  certain  promissory  note,'' 
and  the  words  "and  fifty"  in  the  premises  of  the  deed  im- 
mediately following  the  words  "fifteen  hundred,"  and  the 
word  "their"  in  the  concluding  clause  are  in  a  very  different 
writing  from  the  rest  of  the  instrument.  They  are  written 
in  a  skilled  hand  with  different  ink,  and  upon  comparison 
with  the  indorsement  in  red  ink  on  the  back  of  the  instru- 
ment, showing  when  and.  where  it  was  recorded,  appear  to 
be  the  writing  of  Mr.  Lucien  Heath,  the  then  recorder  of 
Polk  county  and  secretary  of  state  elect. 

The  second  and  third  of  these  insertions  merely  supply 
manifest  omissions,  while  the  first  only  formally  expresses 
what  would  otherwise  be  implied  from  what  was  already  ex- 
pressed. Before  this  interlineation,  the  condition  read: 
"This  conveyance  is  intended  as  a  mortgage  to  secure  the 
payment  of  the  sum  of  fifteen  hunched  and  fifty  dollars,"  all 
but  the  words  in  italics  being  printed,  and  continued  thus: 
"The  note  executed  by  Bethuel  Dove,"  etc.,  putting  "the 
note"  in  apposition  with  "the  sum  of  fifteen  hundred  and 
fifty  dollars,"  which  is  represented.  The  interlineation 
"according  to  the  tenor,"  etc,  was  placed  between  the  words 
"dollars"  and  "note"  aforesaid,  and  the  pen  drawn  through 
the  "The"  before  the  word  "note." 

As  it  does  not  appear  that  Mr.  Heath  was  present  when 
the  mortgage  was  executed,  it  is  probable  that  these  inter- 
lineations were  made  by  him  at  the  county  seat,  Dallas, 
when  tbe  instrument  was  taken  there  by  Dove,  or  other  per- 
son, to  obtain  the  money  from  the  county  treasurer,  and  was 
delivered  to  him  for  record. 

Attention  is  called  to  these  interlineations  and  insertions 
after  the  execution  of  the  instrument,  not  to  suggest  that 
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any  wrong  was  committed  or  intended  thereby,  but  to  show 
the  incorrectness  of  Boothby's  testimony,  who  deliberately 
and  repeatedly  swore  that  he  wrote  every  written  word  in 
the  instrument  except  the  signatures  of  Bolter  and  Ingalls, 
the  subscribing  witnesses. 

Neither  is  this  all.  Boothby  swears  in  effect  that  he  took 
a  clean  blank  with  him  to  Dove's  on  March,  1859,  upon 
which  he  then  and  there  wrote  this  mortgage,  and  it  is  very 
certain  that  this  is  not  so.  The  mortgage  reads:  "This 
indenture,  made  this  second  day  of  March,  A.  D.  1859,"  the 
words  "second"  and  "March,"  and  the  figure  "9"  being  in 
writing.  But  upon  examination  it  plainly  appears  that  in 
place  of  these  words  there  was  first  written  "  twenty-sixth" 
and  "February,"  the  latter  words  being  partially  erased, 
and  the  former  written  over  and  in  place  of  them.  Neither 
were  the  words  "second"  and  "March"  written  by  Boothby, 
but  probably  Bolter,  who  appears  to  have  been  the  best  pen- 
man that  made  a  mark  upon  the  paper,  unless  it  was  Heath, 
while  the  words  "twenty-sixth"  and  "February"  appear  to 
have  been  written  by  the  person  who  wrote  the  body  of  the 
instrument.  The  coincidences  are  most  convincing,  but  one 
is  almost  demonstrative.  The  letter  "x"  in  "twenty-sixth" 
is  formed  by  two  perpendicular  curved  lines  with  their  con- 
vex sides  approaching  and  connected  by  a  hyphen  or  hori- 
zontal lincj  thus  )-(.  According  to  my  observation  it  is  a 
very  singular  formation  of  the  letter,  and  an  almost  certain 
mark  of  identification.  The  only  other  written  "x"  in  the 
instrument  is  found  in  the  body  of  it,  in  the  word  "execu- 
ted," and  that  is  made  in  precisely  the  same  way. 

But  the  fact  of  the  alteration  of  the  date  is  a  very  signifi- 
cant one.  It  not  only  tends  to  prove  that  Boothby  did  not 
write  the  instrument  as  alleged,  but  also  that  it  was  drafted, 
as  the  Doves  testify,  by  some  one  other  than  Boothby  be- 
fore the  day  of  its  execution,  only  the  time  was  four  days 
instead  of  one  or  two  as  they  remember  it. 

The  instrument  having  been  drafted  on  February  26, 
when  the  parties  came  to  execute  and  acknowledge  it  before 
Boothby,  on  March  2,  it  would  naturally  occur  to  some  one 
that  the  date  ought  to  be  corrected,  and  so  the  words 
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** twenty-sixth*'  and  ''February"  were  changed  to  "second** 
and  **  March,"  but  not  so  as  to  prevent  the  paper  from  re- 
vealing to  the  microscope,  and  even  the  naked  eye,  the 
truth  of  the  transaction. 

From  these  facts,  and  the  striking  similarity  between  the 
writing  in  the  body  of  the  mortgage  and  that  in  the  receipt 
of  July  26,  which  is  admitted  to  be  the  defendant's,  as  well 
as  his  signature  to  the  examination,  it  is  morally  certain 
that  the  defendant  wrote  the  mortgage  as  the  Doves  testify. 
The  receipt  is  more  than  five  years  later  in  time  than  the 
mortgage;  but  making  some  allowance  for  the  careless  way 
in  which  the  former  is  written,  as  compared  with  the  latter — 
it  being  necessary  to  write  somewhat  closely  and  small  to 
get  the  matter  in  the  spaces  left  in  the  blank — and  for  some 
freedom  of  hand  acquired  in  the  meantime,  as  well  as  the 
difference  in  pen,  ink  and  paper,  the  writings  are  very  like. 
All  the  peculiarities  of  style  —  and  they  are  many  and 
marked — observable  in  the  one  are  apparent  in  the  other. 
The  capital  Bs,  Bs,  Ps  and  Ds  are  very  notable  instances. 
The  terminal  ds  are  uniformly  made  with  an  upward  and 
outward  curl  from  the  o,  instead  of  a  stem,  while  the  middle 
ones  are  just  as  constantly  made  with  a  stem,  which  is  well 
detached  from  the  body  of  the  o — the  latter  being  open. 
The  figure  8  in  the  two  writings  is  very  singular,  and  "  they 
are  like  as  two  black-eyed  peas."  The  a,  the  ps,  the  words 
"Dove,"  "hundred,"  "land,"  "claim"  — in  short,  the 
whole  face  and  expression  of  the  one  is  exhibited  in  the 
other. 

In  this  connection  it  may  be  also  mentioned  that  at  the 
taking  of  the  evidence  before  the  examiner,  this  receipt  was 
mislaid  and  supposed  to  be  lost,  and  counsel  for  the  plaint- 
iff put  in  a  paper  which  he  testified  was  a  true  copy.  The 
defendant  being  examined  afterwards  in  his  own  behalf, 
and  while  it  was  thought  the  original  was  lost,  swore  un- 
qualifiedly that  it  did  not  contain  the  final  words,  "the 
land  known  as  Mrs.  Dove's  half  of  donation  land  claim;" 
and  that  it  was  for  two  hundred  dollars,  "to  be  applied  on 
laud  purchased  by  me  at  sheriff  sale,"  omitting  the  words 
in  italic,  "to  be  applied  on  purchase  of  land  purchased  by 
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me,"  etc.  Subsequently  the  receipt  was  found  and  pro- 
duced and  read  on  the  hearing. 

Next,  as  to  the  agreement  or  understanding  between  the 
defendant  and  the  Doves  concerning  the  purchase  and  re- 
demption of  the  premises.  All  the  circumstances,  and  par- 
ticularly the  payment  of  the  two  hundred  dollars,  and  the 
receipt  therefor,  tend  strongly  to  show  that  the  defendant 
bid  in  the  property  at  the  sheriff's  sale,  as  the  attorney  and 
friend,  and  for  the  benefit  of  the  Doves,  and  that  they  were 
to  remain  in  possession  and  have  the  benefit  of  the  use  and 
occupation  of  the  place  to  enable  them  to  repay  him  the 
purchase-money  with  interest;  and  also  that  the  defendant 
after  a  time  conceived  the  design — lucri  cansot — to  ignore 
his  relation  and  understanding  with  the  Doves,  and  claim 
the  property  as  his  own.  The  apparent  excuse  for  this 
breach  of  faith  was,  that  these  poor,  old,  unfortunate  peo- 
ple would  never  be  able  to  repay  him,  and  to  make  sure  of 
this,  he  did  what  he  could  to  prevent  them  from  so  doing, 
by  depriving  them  in  the  meantime  of  the  use  and  posses- 
sion of  the  property. 

The  defendant  pretends  that  the  agreement  to  redeem 
was  made  at  the  date  of  the  receipt,  and  not  before;  and 
that  he  did  not  believe,  at  the  time,  that  the  Doves  would 
be  able  to  perform  it,  and  therefore  he  made  the  further 
conditions  that  if  the  redemption  was  not  completed  within 
a  year  from  the  date,  that  is,  by  March  5  next  following, 
the  agreement  should  be  at  an  end,  and  the  two  hundred 
dollars  then  paid  on  it  be  retained  by  him  as  rent  of  the 
premises  for  such  year.  But  with  this  statement  the  known 
and  undisputed  facts  of  the  case  are  at  variance.  The  re- 
ceipt itself  is  directly  opposed  to  it.  If  such  was  the  agree- 
ment, why  does  it  not  appear  in  this  writing?  and 
especially,  why  does  it  not  contain  some  reference  to  the 
alleged  conditions,  that  the  redemption  was  to  be  made 
within  eight  months  from  that  date,  and  if  not,  that  the 
two  hundred  dollars  then  paid  should  be  retained  by  the 
defendant  as  rent?  The  defendant  is  an  attorney,  and  a 
person  of  shrewdness  and  experience.  These  provisions 
are  altogethei*  in  his  favor,  and  it  was  his  interest  to  pre- 
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serve  the  evidence  of  them.  While  he  was  writing  the 
memorandam,  a  few  words,  more  or  less,  would  have  ex- 
pressed them.  The  Doves,  according  to  his  statement, 
had  no  rights  in  the  premises  as  against  him,  and  so  far  as 
terms  are  concerned,  were  at  his  mercy.  Bat  the  langoage 
actually  used  in  the  writing  is  also  contradictory  of  the  de- 
fendant's statement.  The  receipt  is  not  simply  for  two  hun- 
dred dollars  received  by  the  defendant  on  account  of  land 
then  sold  the  Doves,  or  then  purchased  back  by  them  from 
him.  On  the  contrary,  it  is  in  terms  and  effect  for  two 
hundred  dollars,  to  be  applied  on  purchase  of  Mrs.  Dove's 
land  theretofore  purchased  by  the  defendant  at  sheriff's 
sale.  To  h&  applied  on  what  purchase  ?  Why,  manifestly, 
the  purchase  made  at  the  sheriff's  sale,  thus  suggesting  dis- 
tinctly what  the  Doves  assert,  that  the  land,  though  pur- 
chased at  such  sale  by  the  defendant  in  his  own  name,  was, 
in  fact,  purchased  for  them,  and  was  in  equity  and  good 
conscience,  their  purchase.  Upon  no  other  theory  of  the 
facts  can  effect  be  given  to  this  word  ''purchase"  in  the  re- 
ceipt, or  its  use  therein  satisfactorily  accounted  for.  In- 
deed, some  such  view  of  the  matter  must  have  suggested 
itself  to  the  mind  of  the  defendant,  for  he  could  not  re- 
member, when  it  was  thought  the  receipt  was  lost,  that  it 
stated  that  the  money  was  to  be  applied  on  the  purchase  of 
Mrs.  Dove's  land-claim,  and  swore  to  the  best  of  his  recol- 
lection that  these  words  were  not  in  the  receipt;  and  by 
way  of  giving  emphasis  and  weight  to  his  testimony  in  this 
respect,  swore  that  he  had  seen  the  receipt,  and  scrutinized 
it  closely,  since  this  matter  was  placed  in  the  hands  of 
counsel. 

As  to  the  value  of  currency  at  the  date  of  the  sheriff's 
sale,  I  have  consulted  the  contemporaneous  quotations  of 
the  price  of  gold  and  find  that  legal  tenders  were  then  worth, 
in  Portland,  sixty-five  cents  on  the  dollar,  which  makes  the 
amount  advanced  by  the  defendant,  in  gold,  seven  hundred 
and  ninety-six  dollars  and  twenty-five  cents.  The  only  tes- 
timony upon  this  point  was  that  of  the  defendant  and  Dove, 
the  former  stating  that  they  were  worth  about  seventy-five 
cents  and  the  latter  fifty  cents;  but  he  also  states,  what  he  was 
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more  likely  to  remember,  that  the  amount  to  be  repaid  the 
defendent  was  aboat  seven  hundred  dollars  in  coin. 

As  to  the  value  of  the  property  in  1864,  the  testimony  is 
very  conflicting,  the  opinions  varying  from  seven  hundred 
dollars  to  four  thousand  dollars  in  coin.  Much  of  it  is 
unsatisfactory,  and  some  of  it  utterly  incredible;  as  for 
instance,  that  it  was  not  worth  more  than  two  dollars  per 
acre.  In  a  country  where  land  is  the  foundation  of  society, 
and  agriculture  the  chief  occupation  of  the  people,  a  cer- 
tain amount  of  knowledge  upon  this  subject  is  common  to 
most  persons,  and  in  considering  this  question  it  cannot  be 
overlooked  that  this  property  is  the  half  of  a  donation  claim 
selected  in  1848,  and  therefore  probably  choice  land  and 
favorably  situated;  that  it  lies  very  near  the  Wallamet  river, 
within  a  few  miles  of  the  capital  of  the  state;  that  with  any 
kind  of  cultivation,  much  of  it  will  produce  at  least  twenty 
bushels  of  wheat  and  forty  bushels  of  oats  to  an  acre,  one 
year  with  another,  and  that  probably  it  has  not,  since  1861, 
been  held  at  a  less  value  than  ten  dollars  per  acre,  and  un- 
der favorable  circumstances,  might  have  been  sold  for  that 
at  most  any  time  since.  In  arriving  at  this  conclusion, 
weight  has  been  given  to  the  fact  that  in  1859  the  property 
was  accepted  by  the  county  treasurer  of  Polk  county,  as  suf- 
ficient security  for  one  thousand  five  hundred  and  fifty  dol- 
lars, in  coin,  payable  within  three  years,  with  twelve  per 
centum  interest.  From  this  fact  it  must  have  been  valued 
at  about  three  thousand  dollars;  and  I  have  no  doubt  but 
that  was  what  it  was  then  generally  considered  worth.  And 
this  shows  that  the  inadequacy  of  the  consideration  ad- 
vanced by  the  defendant,  was  very  marked,  it  being  at  most 
a  little  over  one  third  its  real  value,  an  inadequacy  ''so 
gross  and  manifest  as  to  shock  the  conscience." 

It  has  been  suggested  that  the  price  paid,  one  thousand 
two  hundred  and  twenty-five  dollars,  in  currency,  was  cred- 
ited on  the  decree  against  the  Doves  at  par,  and  therefore 
the  defendant  ought  to  be  considered  as  having  advanced 
that  much  for  them  in  coin  or  its  equivalent. 

So  far  as  Bachel  Dove  is  concerned,  a  sufficient  answer  to 
this  suggestion  is  found  in  the  fact  that  the  decree  against 
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ber,  so  far  as  it  was  t/i  personam  and  for  money,  was  void. 
She  was  not  indebted  to  the  county.  She  did  not  join  with 
her  husband  in  the  note  for  the  loan;  and  if  she  had,  being 
a  married  woman,  the  act  would  have  been  a  nullity.  (Nor- 
ion  V.  Meader,  4  Saw.  620;  Dick  v.  Hamilton,  1  Deady, 
338.)  By  the  mortgage  she  pledged  her  property  for  her 
husband's  debt,  and  by  its  sale  on  the  decree  it  was  dis- 
charged from  the  lien. 

The  parties  seem  to  have  acted  upon  the  theory  that  the 
husband  had  no  interest  in  the  wife's  land.  But  this  was  a 
mistake.  Bethuel  Dove  was  seised  of  an  estate  for  his  life  in 
the  donation  of  his  wife  by  virtue  of  the  marriage.  {Starr 
V.  Hamillon,  1  Deady  268;  Wythe  v.  Smith,  4  Saw.  19.) 
But  even  as  to  the  husband,  if  the  defendant  acted  for  him 
in  making  the  purchase,  the  advantage,  if  any,  accrued  to 
the  former  and  not  the  latter.  Between  them,  the  question 
is,  not  what  effect  did  the  payment  of  the  currency  have 
upon  the  decree,  but  what  did  it  cost  the  defendant  ?  What 
did  he  advance?     {McDowell  v.  Milroy,  69  111.  500.) 

Upon  this  state  of  facts,  and  leaving  out  of  view,  for  the 
present,  that  the  defendant  was  also  the  attorney  of  the 
Doves  at  the  date  of  this  transaction,  the  law  implies  a 
trust  between  the  defendant  and  them.  His  conduct  being 
inequitable  and  unjust,  and  involving  a  gross  breach  of  the 
special  trust  and  confidence  reposed  in  him  by  the  Doves  to 
their*  serious  injury  and  his  corresponding  advantage,  equity 
will  treat  him  as  a  trustee  of  the  property  thus  wrongfully 
acquired,  and  hold  him  liable  accordingly.  (1  Perry  on 
Trusts,  sees.  166,  168;  2  Story  Eq.,  sees.  1254, 1261, 1265;  3 
Lead.  Cas.  Eq.  139;  Gaines  v.  Chew,  2  How.  649.)  This  is 
a  case  of  constructive  trust,  a  trust  arising  out  of  the  mis-* 
conduct  of  the  defendant,  and  does  not  depend  upon  the 
existence  of  a  writing.  It  is  without  the  statute  of  frauds, 
and  the  facts  constituting  it  may  be  shown  by  parol.  (1 
Perry  on  Trusts,  sec.  85;  2  Story  Eq.,  sec.  1531;  2  Green 
Eq.,  sec.  266;  Jenkins  v.  Eldiidge,  3  Sto.  286.)  This  being 
so,  there  is  no  doubt  but  that  the  Doves  had  an  interest  in 
the  premises  at  the  date  of  their  conveyance  to  the  plaintiff. 
In  addition  to  the  authority  cited  on  the  hearing  of  the  de- 
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murrer  upon  this  point,  reference  is  made  to  Perry  on 
Trusts,  sec.  227,  where  it  is  said:  "The  right  of  a  party 
who  has  been  defrauded  of  the  title  to  his  land,  is  not  a 
mere  right  of  action  to  set  the  deed  aside,  but  it  is  an 
equitable  estate  in  the  land  itself,  which  may  be  sold,  as- 
signed, conveyed  and  devised.  In  the  view  of  a  court  of 
equity,  he  is  still  the  owner  of  the  estate,  subject  to  repay 
whatever  money  or  other  property  he  may  have  received 
from  the  fraudulent  grantee." 

But  it  is  contended  for  the  defendant,  that  this  suit  is 
barred  by  the  lapse  of  time.  That  the  plaintiflf  or  those 
under  whom  he  claims  have  been  guilty  of  laches — have 
slept  upon  their  rights. 

lu  the  consideration  of  purely  equitable  rights  and  titles, 
courts  of  equity  act  in  analogy  to  the  statute  of  limitations, 
but  are  not  bound  by  it.  As  was  said  in  this  court  in  Hall 
V.  Russell,  4  Saw.  615:  **  When  an  action  upon  a  legal  title 
to  land  would  be  barred  by  the  statute,  courts  of  equity  will 
apply  a  like  limitation  to  suits  founded  upon  equitable 
rights  to  the  same  property.  So,  in  cases  of  implied  or 
constructive  trusts,  when  it  is  sought  for  the  purpose  of 
maintaining  the  remedy,  to  force  upon  the  defendant  the 
character  of  a  trustee,  courts  will  apply  the  same  limitation 
as  provided  for  actions  at  law:"  Oiting  Elmendorf  v.  Taylor, 
10  Whea.  176;  Miller  v.  Mclntyre,  6  Pet.  66;  BeauUen  v. 
Beaubieriy  23  How.  207;  to  which  may  be  added  Wisner  v. 
Baniett,  4  W.  C.  0.  638;  Kane  v.  Bhodgood,  7  John's.  Ch 
110;  and  Michoudv.  Oirod,  4  How.  560.  Apply  this  rule  to 
this  case,  and  this  suit  may  be  maintained  at  any  time 
within'twenty  years  from  the  fall  of  1866,  the  time  when 
the  defendant  finally  repudiated  the  arrangement  with  the 
Doves  and  wrongfully  took  possession  of  the  premises,  that 
being  the  period  limited  by  staj;ute  for  the  commencement 
of  an  action  at  law  therefor. 

But  where  the  trust  is  constructive  and  also  arises  out  of 
the  fraud  of  the  defendant,  there  does  not  appear  to  be  any 
fixed  rule  upon  the  subject.  The  matter  is  left  to  the 
equitable  discretion  of  the  court  to  be  decided  in  each  case 
according  to  its  nature  and  circumstances,  subject  to  the 
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qualification  that  diligence  must  be  used  to  establish  a  trust 
by  implication,  and  that  equity  will  not  aid  a  party  to  en- 
force such  a  trust  when  the  demand  is  stale  or  where  there 
has  been  long  acquiescence  in  the  wrong.  (1  Perry  on 
Trusts,  sec.  228.) 

Periods  ranging  from  fifty  to  seventeen  years  have  been 
held  to  be  a  bar,  and  under  other  circumstances  a  delay  of 
from  eleven  to  eighteen  years  has  been  held  to  be  no  bar. 
{Perry f  supra,  sec.  229.)  In  Michovd  v.  Girod,  4  How.  561, 
where  the  matter  was  thoroughly  examined,  Mr.  Justice 
Wayne  says:  ''Within  what  time  a  constructive  trust  will 
be  barred,  must  depend  upon  the  circumstances  of  the  case. 
(Bofme  V.  Chiles,  10  Pet.  178.)  There  is  no  rule  in  equity 
which  excludes  the  consideration  of  circumstances,  and,  in 
a  case  of  actual  fraud,  we  believe  no  case  can  be  found  in 
the  books  in  which  a  court  of  equity  has  refused  to  give  re- 
lief within  the  life-time  of  either  of  the  parties  upon  whom 
the  fraud  is  proven,  or  within  thirty  years  after  it  has  been 
discovered  or  becomes  known  to  the  party  whose  rights  are 
affected  by  it." 

This  suit  was  commenced  within  eleven  years,  and  the 
one  in  Polk  county  within  nine  years  from  the  time  the  de^ 
fendant  took  possession  of  the  premises  and  disavowed  the 
understanding  and  obligation  under  which  he  acquired  the 
legal  title,  so  that  in  any  view  of  the  matter  there  is  no  ground 
on  which  to  rest  a  claim  that  this  suit  is  barred  by  lapse  of 
time,  or  that  the  demand  is  stale,  or  the  wrong  long  acqui- 
esced in.  Indeed,  considering  the  circumstances  of  the  case, 
and  the  unequal  condition  of  the  parties,  the  court  would 
not  be  ^justified  in  refusing  relief  upon  the  case  m%de,  if 
twenty  years  had  elapsed  from  the  commission  of  the  wrong. 

But  the  decision  of  this  case  can  be  put  upon  higher  and 
safer  ground  than  the  contracts  and  understandings  of  the 
parties,  which  are  liable  to  both  misrepresentation  and  mis- 
apprehension. 

If  the  defendant  was  the  attorney  of  the  Doves  at  the 
time  he  bid  in  this  property,  he  must  be  considered  as  act- 
ing for  them,  and  he  is  liable  to  them  therefor  as  their  trus- 
tee, unless  he  can  show  satisfactorily  that  he  has  purchased 
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for  himself  with  his  clients'  consent,  and  that  the  transaction 
was  every  respect  fair,  and  not  to  their  disadvantage.  The 
presumption  is  against  him,  and  the  burden  of  proof  is  upon 
him;  and  if  his  interest  as  a  purchaser  may  conflict  with 
his  duty  as  an  attorney,  the  sale  will  be  held  void,  or  the 
attorney  charged  as  a  trustee,  at  the  option  of  the  client. 
This  rule  is  alike  necessary  to  preserve  the  dignity  and  in- 
tegrity  of  the  legal  profession,  and  to  protect  the  interests 
of  a  dependent  and  confiding  clientage;  and  in  the  enforce- 
ment of  it  courts  will  not  hesitate,  because  the  injury  to  the 
client  does  not  fully  appear,  or  a  positive  intention  on  the 
part  of  the  attorney  to  gain  an  advantage  is  not  shown. 
This  statement  of  the  law  will  be  found  fully  supported  by 
the  following  authorities,  some  of  which  go  even  beypnd  it, 
and  hold  that  a  purchase  by  an  attorney  of  the  subject  of^ 
litigation  cannot  be  maintained  against  the  client  under  any 
circumstances.  (1  Perry  on  Trusts,  sec.  166;  Cosby,  Cari'ol, 
36  N.  T.  388;  Harper  v.  Perry,  28  Iowa,  60;  1  Story  Eq.,  sees. 
312-13;  Berrien  Y.  McLane,  1  Hoflf.  Ch.  428;  CuUsy.  Salmon, 
5  Eng.  L.  &  E.,  95;  S.  C,  12  Eng.  L.  &  E.,  317;  Ward  v. 
CaHer,  1  Eng.  Eq.  Cas.  26;  DeBotv  v.  Fay,  3  Ed.  Ch.  389; 
S.  C,  4  Ed-  Ch.  44;  TroUer  v.  Smith,  59  111.  244;  Hoivell  v. 
Baker,  4  John.  Ch.  120;  HeM  v.  Voss,  62  111.  481;  Wade  v. 
PeUibone,  11  Ohio,  60;  NesbiU  v.  Lockman,  34  N.  Y.  169; 
McDotoeU  V.  Milroy,  69  111.  600;  Hawley  v.  Cramen,  4  Cow. 
730;  1  Lead.  Cas.  Eq.  203;  Evans  v.  Ellia,  5  Denio,  643; 
Weeks  on  Attorneys,  sec.  273  et  seq,) 

The  already  great  length  of  this  opinion  precludes  any 
citation  from  these  authorities,  but  the  following  paragraph 
from  Case  v.  Carroll,  supra,  is  so  exactly  in  point  and  so 
sound  in  doctrine  and  clear  in  expression  that  it  may  be 
cited  notwithstanding: 

"It  is  a  settled  principle  of  equity,  that  no  person,  who 
is  placed  in  the  situation  of  trust  or  confidence  in  reference 
to  the  subject  of  the  sale,  can  be  a  purchaser  of  the  prop- 
erty on  his  own  account.  And  this  principle  is  not  confined 
to  a  particular  class  of  persons,  such  as  guardians,  trustees 
or  solicitors,  but  it  is  a  rule  of  universal  application  to  all 
persons  coming  within  its  principle,  which  is,  that  no  party 
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can  be  permitted  to  purchase  an  interest  when  be  has  a  duty 
to  perform  inconsistent  with  the  character  of  a  purchaser." 

But  it  is  contended  that  the  defendant  was  not  the  attor- 
ney of  the  Doves  at  the  time  of  the  purchase.  It  is  admit- 
ted, however,  that  he  was  the  general  attorney  of  the  hus- 
band, and  it  is  not  seriously  contended  that  he  was  not  such 
attorney  for  the  wife  also,  through  the  agency  of  the  bus- 
band,  so  far  as  she  needed  one.  It  is  also  admitted  that  be 
was  the  husband's  attorney  in  the  foreclosure  suit;  and 
finally  upon  the  hearing  the  quibble  that  he  was  not  the 
wife's  utt<5rney  also  in  such  suit,  was  frankly  abandoned. 
And  this  accords  with  the  record,  which  states  unequivo- 
cally that  he  appeared  for  both,  though  the  demurrer  filed 
by  him,  or  the  transcript  of  it,  states  that  "  the  above- 
named  defendant" — in  the  singular — comes  by  B.  Hayden, 
etc.  But  who  is  "  the  above-named  defendant?"  The  ref- 
erence is  to  the  title  of  the  cause  in  the  beginning  of  the 
demurrer,  and  that  reads,  "e/.  EmmenSy  treaa.  of  PoUc  county 
V.  Bethud  and  Rachel  DovCj  de/is.,''  so  that  if  there  is  any 
ground  for  saying  that  this  demurrer  was  made  by  the  de- 
fendant, for  either  of  them  ratiier  than  both,  it  is  the  wife, 
who  is  expressly  named  in  full,  and  who  was  the  principal 
party  in  interest.  But  the  omission  of  the  8  from  the  word 
defendant,  in  the  body  of  the  demurrer,  is  undoubtedly  a 
mere  clerical  misprision  and  unworthy  of  serious  contention 
or  further  consideration. 

But  it  is  claimed  that  the  defendant  ceased  to  be  the  at^ 
torney  of  the  Doves  from  and  after  the  date  of  the  decree 
of  sale  in  the  foreclosure  suit,  or  at  most  at  the  expiration 
of  sixty  days  thereafter — the  time  then  allowed  for  an  appeal 
to  the  supreme  court. 

This  sale,  being  made  in  a  suit  in  equity,  was  a  judicial 
one,  and  so  in  effect  are  all  sales  made  upon  execution  in 
this  state — that  is,  it  was  not  made  absolutely,  but  subject 
to  the  approval  of  the  court  which  might  upon  the  objec- 
tion of  the  defendant  set  it  aside,  if  it  appeared  that  there 
were  '' substantial  irregularities  in  the  proceedings"  con- 
cerning the  same,  to  his  probable  loss  or  injury.  (Or.*  Civ. 
Code,  sees.  293,  413.)    If,  then,  the  relation  between  the 
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defendant  and  the  Doves,  of  attorney  and  client,  had  not 
ceased  before  this  sale,  the  defendant  could  not  become  a 
purchaser  thereat  on  his  own  account,  without  raising  a 
conflict  between  his  duty  and  his  interest.  It  was  his  duty 
to  examine  the  circumstances  of  this  sale  and  if  he  found 
good  cause,  to  object  to  its  confirmation.  The  property 
was  sold  for  not  more  than  one  third  its  value.  There  is 
satisfactory  testimony  in  the  case  that  a  neighbor  intended 
to  make  the  property  bring  at  least  the  amount  of  the  de- 
cree and  costs,  but  learning  that  the  defendant  was  going 
to  bid  for  Mrs.  Dove,  and  having  sympathy  for  her,  he  gen- 
erously forbore.  But  this  was  an  irregularity  which  ought* 
to  have  avoided  the  sale.  The  loss  was  a  direct  injury  to 
Dove,  who  was  left  personally  liable  for  so  much  of  the 
decree  as  the  sale  of  property  ought  to  have  satisfied,  but 
did  not.  But  the  defendant,  as  he  was  situated,  could  not 
or  would  not  bring  this  matter  before  the  court,  because,  if 
he  purchased  for  Dove,  as  was  the  understanding,  his 
clients  were  satisfied,  while  if  he  purchased  for  himself,  as 
he  now  claims,  his  interest  would  prevent  it. 

How  or  why  the  defendant  ceased  to  be  the  attorney  of 
the  Doves  before  this  sale  is  not  shown,  nor  can  it  be.  It 
is  not  claimed  that  there  was  any  change  of  attorney  or  any 
agreement  or  understanding  that  his  services  were  to  stop 
short  of  the  final  determination  of  the  matter,  which  was 
not  the  mere  entry  of  the  order  of  sale,  but  the  final  con- 
firmation. 

By  the  law  of  this  state  an  attorney  has  authority  to  bind 
his  client  in  any  of  the  proceedings  in  a  suit  by  an  agree- 
ment. (Oiv.  Code,  sec.  1007.)  And  he  may  be  changed 
before  the  final  determination  thereof  by  consent,  of  record, 
or  the  order  of  the  court.     (Id.  sec.  1010.) 

As  has  been  shown,  the  final  determination  of  the  pro- 
ceeding in  question  was  the  order  confirming  the  sale.  It 
is  not  pretended  that  there  was  any  change  of  attorney  be- 
tween the  order  and  confirmation  of  sale,  as  provided  by 
statute  or  anywise. 

Still  it  is  insisted  that  in  some  undefined  and  occult  way 
the  defendant  dropped  out  of  the  case  before  the  s^tle,  and 
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was  thereafter  a  stranger  to  the  proceeding.  Suppose  the 
defendant  had  not  purchased  and  had  signed  a  stipulation 
consenting  to  a  re-sale,  or  had  appeared  in  court.and  objected 
to  the  sale,  would  it  have  been  necessary  to  enter  his  ap- 
pearance anew  as  upon  a  first  retainer,  or  would  the  court 
or  opposing  counsel  have  presumed  or  thought  of  asking 
for  his  authority  to  appear  in  the  proceeding  for  his  con- 
firmation of  the  sale,  in  the  suit  in  which  be  had  appeared 
and  acted  as  the  defendant's  attorney,  in  the  preparation 
and  hearing  of  the  cause? 

It  seems  to  me  that  the  matter  is  too  plain  for  argument. 
The  defendant  was  the  attorney  of  the  Doves  when  he  made 
the  purchase,  and  in  so  doing,  if  he  purchased  for  himself, 
as  he  now  claims,  he  put  his  duty  to  them  in  conflict  with 
his  interest  as  such  purchaser,  to  the  manifest  injury  of  his 
clients,  and  therefore  they  have  a  right  to  treat  the  sale  as 
void,  or  to  hold  him  to  account,  as  their  trustee.  If,  on  the 
other  hand,  he  purchased  it  for  them,  as  I  find  from  the 
evidence  he  did,  then  of  course  he  is  their  agent  and  trustee 
and  bound  to  account  to  them  as  such. 

The  conclusions  here  stated,  have  not  been  lightly  or 
hastily  reached.  But  they  are  the  result  of  a  thorough 
examination  of  the  case,  and  a  full  and  careful  considera- 
tion of  the  questions  involved  in  it,  after  able  and  instruc- 
tive arguments  by  the  learned  counsel,  who  appeared  for 
the  parties,  particularly  for  the  defendant.  I  now  announce 
them  with  reasonable  confidence  in  their  conformity  to  the 
law  and  justice  of  the  case,  and  with  the  comfortable  assur- 
ance that  if  they  are  otherwise  the  defendant  can  appeal  to 
so  exalted  a  tribunal  as  the  supreme  court  of  the  United 
States  for  their  correction. 

The  decree  of  the  court  will  be,  that  the  defendant,  within 
sixty  days,  convey  the  premises  to  the  plaintiff  by  a  good 
and  sufficient  deed,  with  proper  covenants  against  his  own 
acts,  to  be  prepared  and  settled  before  the  master  of  this 
court,  and  at  the  same  time  deliver  possession  of  the  prem- 
ises, and  that  defendant  within  the  same  time  pay  the 
plaintiff  his  costs  in  this  suit  expended,  and  that  in  default 
thereof,  execution  issue  therefor. 
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In  re  Berry  Wolfskill,  a  Bankrupt. 

District  Court,  District  op  California. 
January  21,  1879. 

1.  Discharge — Preference. — Where  the  bankrupt  had  made  a  conveyance 
constituting  a  preference  fourteen  months  before  the  commencement  of 
the  proceedings;  Held^  that  the  discharge  should  be  granted  notwith- 
standing. The  words  "  in  contemplation  of  becoming  bankrupt "  con- 
sidered. 

Before  Hoffman,  District  Judge. 

James  T,  Hoyi,  for  bankrupt. 

W,  F,  Wdls  and  John  C.  Hall^  for  creditors. 

Hoffman,  J.  The  discbarge  of  Koberts,  one  of  the  bauk- 
raptSj  is  opposed  on  the  ground  that  being  insolvent,  and  in 
contemplation  of  becoming  bankrupt,  be  made  a  payment 
to  one  of  bis  creditors  for  the  purpose  of  preferring  bim 
over  bis  other  creditors,  and  of  preventing  the  money  so 
paid  from  coming  into  the  hands  of  bis  assignee  in  bank- 
ruptcy, and  being  distributed  under  the  act.  The  testimony 
shows  that  the  payment  made  was  of  an  honest  debt,  and 
although  it  amounted  to  a  preference,  yet  it  was  not  made 
in  contemplation  of  being  adjudged  a  bankrupt;  for  the 
present  proceedings  were  not  commenced  until  fourteen 
months  afterwards.  It  is  contended  that  the  words  ''be- 
coming a  bankrupt "  mean  "  committing  an  act  of  bankruptcy 
for  which  the  debtor  might  be  adjudged,  and  the  words  *'in 
contemplation  of  becoming  bankrupt''  mean,  in  contempla- 
tion of  committing  an  act  of  bankruptcy.  In  the  bankruptcy 
act  of  1841  the  expression  used  is  **in  contemplation  of 
bankruptcy." 

In  Everett  v.  Stone,  3  Story,  453,  Mr.  J.  Story  explains 
and  defines  their  meaning.  He  held  that  they  do  ''not  point 
merely  to  cases  where  the  bankrupts  contemplate  a  formal 
adjudication  in  bankruptcy,  either  in  voluntary  or  invol- 
untary proceedings,  but  they  extend  to  cases  where  the 
bankrupts  contemplate  a  complete  and  total  stoppage  of 
their  business  and  trade.     In  short,  contemplation  of  bank- 
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ruptcy  means  a  contemplation  of  becoming  a  broken-up  and 
ruined  trader,  according  to  the  original  signification  of  the 
term — a  person  whose  table  or  counter  of  business  is  broken 
up — hancus  ruptasJ*^ 

In  Buckingham  v.  McLean^  13  How.  168,  the  supreme 
court  gave  for  the  first  time  a  construction  to  the  phrase. 
Mr.  Justice  Curtis  delivering  the  unanimous  opinion  of  the 
court  says,  after  remarking  that  at  common  law  conveyances 
by  a  debtor  to  hona  fide  creditors  are  valid,  even  though  in- 
tended as  preferences:  ''This  common  law  right  it  was  the 
object  of  the  second  section  of  the  act  to  restrain,  bub  at 
the  same  time  in  so  guarded  a  way  as  not  to  interfere  with 
transactions  consistent  with  a  reasonable  accomplishment 
of  the  object  of  the  act.  To  give  to  these  words  '  contem- 
plation of  bankruptcy '  a  broad  scope,  and  somewhat  loose 
meaning,  would  not  be  in  furtherance  of  the  general  object 
for  which  they  were  introduced.  The  word  bankruptcy 
occurs  many  times  in  this  act.  It  is  entitled  an  act  to  es- 
tablish a  uniform  system  of  bankruptcy,  and  the  word  is 
manifestly  used  in  other  parts  of  the  act  to  describe  a  par- 
ticular legal  status  to  be  ascertained  and  declared  by  a 
judicial  decree.  It  cannot  be  easily  admitted  that  this  pre- 
cise and  definite  term  is  used  in  this  clause  to  signify  some- 
thing quite  different.  It  is  certainly  true  in  point  of  fact 
that  even  a  merchant  may  contemplate  insolvency,  and  the 
breaking  up  of  his  business,  and  yet  not  contemplate  bank- 
ruptcy. He  may  confidently  believe  that  his  personal  char- 
acter, and  the  state  of  his  affairs,  and  the  disposition  of  his 
creditors  are  such  that  when  they  shall  have  examined  into 
his  condition,  they  will  extend  the  time  of  payment  of  their 
debts,  and  enable  him  to  resume  his  business.  A  person 
not  a  merchant,  banker,  etc.,  and  consequently  not  liable  to 
be  proceeded  against  and  made  a  bankrupt,  though  insol- 
vent, may  have  come  to  a  determination  that  he  will  not 
petition.  The  contemplation  of  these  states  not  being  in 
fact  the  contemplation  of  the  other,  to  say  that  both  were 
included  in  a  term  which  describes  only  one  of  them  would 
be  a  departure  from  sound  principles  of  legal  interpreta- 
tion." 


•  • 


Dist.  Cal.]  In  re  Wolfskill.  387 

1879.]  Opinion  of  the  Coart — Hoffman,  J. 

The  construction  given  to  the  expression  by  the  court 
T^as  that  to  render  the  security  void,  the  debtor  must  have 
contemplated  ''an  act  of  bankruptcy,  or  an  application  by 
himself  to  be  decreed  a  bankrupt." 

In  the  enumeration  in  the  act  of  1841  of  the  cases  in 
which  a  debtor  may  be  adjudged,  the  giviug  of  a  preference 
is  not  mentioned.  But  by  the  act  of  1867  a  preference 
given  in  contemplation  of  bankruptcy  or  insolvency  is  de- 
clared to  be  an  act  of  bankruptcy  (sec.  30) ;  and  under  sec- 
tion 35  the  transaction  may  be  avoided  by  the  assignee,  if 
the  proceedings  in  bankruptcy  be  commenced  within  the 
prescribed  period,  and  the  creditor  had  the  reasonable  cause 
for  belief  and  the  knowledge  mentioned  in  the  section.  It 
has,  therefore,  been  held  that  the  words  in  contemplation 
of  becoming  bankrupt  mean  in  contemplation  of  committing 
an  act  of  bankruptcy,  and  that  inasmuch  as  a  preference  by 
an  insolvent,  or  by  a  person  in  contemplation  of  insolvency, 
is  an  act  of  bankruptcy,  such  a  preference  must  be  deemed 
to  have  been  given  ''in  contemplation  of  becoming  bank- 
rupt." 

In  In  re  Goldschmidt,  3  N.  B.  R.  165,  Mr.  Justice  Blatch- 
ford  refused  a  discharge  to  a  bankrupt  who  had  made  an 
assignment  of  all  his  property  for  the  equal  benefit  of  all 
his  creditors  more  than  ten  months  before  the  commence- 
ment of  the  bankruptcy  proceedings,  holding  that  the  as- 
signment was  made  with  intent  to  hinder  and  delay  his 
creditors,  and  to  prevent  his  property  from  coming  into  the 
hands  of  the  assignee.  But  in  In  re  Robert  H.  Freeman, 
the  same  learned  judge  held  that  a  transfer  of  property  al- 
leged to  be  fraudulent  made  nine  months  before  the  filing 
of  the  petition,  was  not  fraudulent  within  the  meaning  of 
the  act.     (4  N.  B.  E.  64.) 

The  same  construction  of  the  clause  in  question  appears 
to  have  been  adopted  by  Bradford,  J.,  in  In  re  Pierson^  10 
K.  B.  B.  124.  And  in  In  re  Jones,  2  Lowell,  451,  Mr.  Jus- 
tice Lowell  held  that  preferences  given  without  regard  to 
the  bankruptcy,  and  more  than  six  months  before  the  filing 
of  the  petition,  could  not  be  set  up  in  opposition  to  a  dis- 
charge.    This  case  is  a  strong  one,  for  it  was  alleged  that  a 
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previoas  proceeding  in  the  state  of  Maine  bad  been  dis- 
missed ''for  the  purpose  of  getting  rid  of  the  objection 
that  the  preferences  had  been  given  within  fonr  months  of 
the  petition  in  that  case."  (See,  also,  In  re  Locke,  1  Lowell, 
293;  and  In  re  Burgess,  3  N.  B.  R.  196. ) 

In  the  case  of  In  re  Lutgens,  this  court  followed  the  ruling 
of  Mr.  Justice  Blatcbford  in  In  re  GoldschmicU,  but  the  point 
was  not  very  carefully  considered  as  a  clearly  fraudulent 
conveyance,  made  with  intent  to  hinder,  delay  and  defraud 
creditors  appeared  to  have  been  made.  In  In  re  Kafore,  18 
N.  B.  R.  8,  Mr.  Justice  Wallace  held  that  a  general  assign- 
ment made  in  good  faith,  and  without  preferences,  was  an 
act  of  bankruptcy,  and  would  defeat  a  discharge,  notwith- 
standing that  it  was  made  more  than  six  months  before  the 
filing  of  the  petition. 

In  In  re  Warner,  5  N.  B.  R.  414,  to  which  I  have  been 
referred,  the  point  under  consideration  did  not  arise  as  the 
preferences  were  given  about  a  month  before  the  filing  of 
the  petition.  In  In  re  Cretew,  Id.  422,  the  ground  of  objec- 
tion was  actual  fraud.  It  will  be  seen  from  the  foregoing  that 
the  authorities  are  confiicting. 

I  confess  that  I  am  not  wholly,  satisfied  with  the  con- 
struction of  the  clause  in  question,  which  treats  every  tech- 
nical preference  upon  which  an  adjudication  might  be  made 
as  given  "in  contemplation  of  becoming  bankrupt,"  be- 
cause, being  an  act  of  bankruptcy,  it  renders  the  debtor 
liable  to  be  adjudged  a  bankrupt. 

Were  it  not  for  the  fact  this  construction  seems  to  have 
been  generally  adopted,  I  should  have  been  disposed  to 
hold  that  the  expression  "in  contemplation  of  becoming 
bankrupt"  was  intended  to  mean  the  contemplation  of  be- 
coming a  bankrupt,  L  e.,  of  being  so  adjudged,  as  the 
observations  of  the  supreme  court  above  cited  seem  to 
imply,  or  else  the  contemplation  of  the  condition  of  afiiiirs 
described  by  Judge  Story  in  Everett  v.  Stone,  viz.,  the 
contemplation  of  .a  complete  and  total  stoppage  of  the 
debtor's  business  and  trade,  and  of  becoming  a  broken-up 
and  ruined  trader. 

This    construction  would  preserve  the  distinction    be- 
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tween  a  '*  contemplation  of  becoming  bankrupt,"  as  men- 
tioned in  section  29,  and  the  contemplation  of  bankruptcy, 
or  insolvency,  as  mentioned  in  section  39.  But  with  regard 
to  the  second  point,  the  weight  of  authority  seems  to  be 
that  to  constitute  '*the  fraudulent  preference  under  this 
act,"  mentioned  in  section  29,  it  must  have  been  such  as 
are  mentioned  in  section  35  and  section  39^  and  have  been 
given  within,  at  most,  six  months  preceding  the  filing  of 
the  petition.  (See  In  re  John  B,  Ha'i'per,  Chic.  Leg. 
News,  Yol.  6,  279.) 

I  adopt  this  construction  not  without  grave  misgivings. 
It  is  open  to  serious  objections.  But  it  avoids  the  seem- 
ing incongruity  of  refusing  a  discharge  on  account  of  a 
preference  which  constituted  an  act  of  bankruptcy,  when 
that  preference  could  not,  at  the  time  of  the  commencement 
of  the  proceedings,  have  been  the  basis  of  an  adjudication. 
If,  after  the  expiration  of  six  months,  an  act  of  bankruptcy 
committed  by  the  debtor  can  no  longer  be  alleged  against 
him  in  proceedings  in  invitunif  it  would  seem  reasonable 
that  a  similar  prescription  should  run  in  his  favor,  when 
the  commission  of  the  same  act  is  urged  as  an  objection  to 
his  discharge. 

On  the  whole,  though  with  considerable  hesitation,  I 
decide  to  grant  the  discharge. 


The  Ship  Howden. 

DisTBicT  Court,  Distmct  of  Califobnia, 
February  4,  1879. 

I.  Carrier,  Defective  Means. — Where  a  vessel  delivered  her  cargo  in  a 
damaged  condition,  and  the  proof  showed  that  the  damage  was  due  to  the 
defective  and  obsolete  construction  and  arrangement  of-  her  bulwarks  and 
stanchions,  which  required  extra  precautions  in  the  way  of  dunnage  to 
prevent  injury  to  her  cargo,  and  such  precautions  w^ere  neglected:  //eW, 
that  the  vessel  was  liable,  notwithstanding  that  the  log-book  showed  that 
she  had  encountered  some  heavy  weather  on  the  voyage. 

Before  Hoffman,  District  Judge. 
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Milton  Aiidros,  for  libellant. 
C  Temple  Einmet,  for  claimant. 

Hoffman,  J.  It  is  not  denied  that  the  goods  in  question 
in  this  case  were  shipped  at  Calcutta  on  board  the  '* How- 
den/' and  that  when  delivered  at  this  port  they  were  in  a 
very  damaged  condition.  The  defense  relied  on  is,  that  the 
damage  was  caused  by  the  perils  of  the  seas.  On  the  arrival 
of  the  vessel  two  separate  surveys  were  held  upon  her  and 
her  cargo.  The  first  was  made  at  the  request  of  the  libel- 
lants,  by  Captains  Davidson  and  Freeman.  The  second  was 
made  at  the  instance  of  the  agents  of  the  ship,  Messrs.  Dick- 
son, DeWolf  &  Co.,  merchants  of  this  city.  All  these  sur- 
veyors are  experts  of  great  experience  and  of  unquestioned 
capacity  and  integrity.  From  their  reports,  confirmed  by 
their  oral  testimony  on  the  stand,  it  appears  that  the  vessel 
was  of  iron,  but  with  wooden  bulwarks  attached  to  wooden 
stanchions.  These  stanchions  passed  through  the  iron 
stringer  plate,  and  projecting  some  three  feet  below  it,  their 
ends  were  attached  by  bolts  to  the  sides  of  the  vessel.  It 
was  found  that  every  one  of  the  apertures  in  the  stringer 
plate,  through  which  the  stanchion  passed,  had  leaked  dur- 
,  ing  the  voyage,  and  that  the  damage  to  the  goods  in  question 
was  due  to  that  cause  exclusively. 

With  respect  to  the  mode  in  which  the  cargo  was  dam- 
aged, the  report  of  Captains  Davidson  and  Freeman  states : 
''As  regards  the  opinion  expressed  that  the  cargo  has  been 
dunnaged  in  the  usual  manner,  we  believe  this  mode  would 
have  been  sufficient  for  ordinary  iron  ships, 'but  as  this  is  an 
exceptional  one,  haviug  wooden  stanchions  passing  through 
the  stringer  plate,  as  previously  described,  we  consider  that 
some  precautions  should  have  been  taken  to  endeavor  to 
protect  the  cargo  from  damage  from  this  objectionable  mode 
of  construction."  On  the  stand  these  witnesses  reiterate 
the  opinion  contained  in  the  report,  and  they  add  that,  in 
their  judgment,  a  vessel  constructed  as  was  the  '*  Howden," 
would  not  be  seaworthy  to  carry  a  dry  and  perishable  cargo 
without  extra  dunnage. 

Captain  Hutchings  reports :  ' '  That  apart  from  the  damage 
— '^ed  by  sweat,  there  was  a  large  amount  of  salt  water 
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damage,  caused  principally  by  the  objectionable  and  now 
obsolete  construction  of  putting  rough  tree  stanchions  of 
wood  through  iron  deck  stringers,  it  being  quite  impossible  to 
prevent  them  from  leaking.  T^ese  stanchions  were  found  to 
be  well  matted  but  without  dunnage ;  it  is  believed  they  should 
have  been  dunnaged.  It  was  also  seen  that  for  about  fifty- 
five  feet  on  each  side,  in  the  middle  section  of  the  ship,  the 
dunnage  battens  next  above  the  betjveen-deck  seams  were 
not  in  place,  and  that  nine  upper  battens  on  the  starboard, 
and  ten  on  the  port  sides,  in  the  section  of  the  ship  where 
cargo  had  been  stowed,  were  also  out  of  place;  and  although 
the  frames  of  the  ship  were  well  matted,  it  is  believed  that 
dunnage  should  have  been  placed  there."  It  will  be  ob- 
served that  this  report  of  an  expert,  employed  by  the  ship's 
agents,  is  even  more  unfavorable  than  that  of  the  surveyors 
employed  by  the  libellants. 

It  furtlier  appeared  in  evidence  that  the  mode  of  con- 
structing the  bulwarks,  which  Captain  Hutchings  character- 
izes as  "objectionable  and  obsolete,"  ^though  originally 
adopted  many  years  ago  when  ships  were  first  built  of  iron, 
has  long  since  fallen  into  disuse,  and  in  fact  been  wholly 
abandoned.  The  few  so  constructed  that  remain  are  veiy 
old  vessels  which  have  not  been  altered,  and  which  have 
happened  to  survive  the  dangers  of  their  service.  But  per- 
haps the  most  significant  fact  in  this  connection  is  the  rule 
adopted  by  Lloyds'  Begister  of  Shipping  (London).  This 
rale  provides  that  "the  objectionable  practice  of  cutting 
through  the  stringer  plates  for  the  admission  of  wooden 
rough  tree  stanchions  will  not  be  allowed." 

One  other  circumstance  of  almost  equal  significance  is 
shown  by  the  testimony. 

When  the  vessel  was  about  to  receive  at  this  port  a  cargo 
of  wheat  for  Liverpool,  bulkheads  were  erected  on  either 
wing,  made  of  stout  boards  and  "shingled,"  so  as  to  shed 
the  water  on  the  outside,  and  at  a  distance  of  from  fourteen 
to  twenty  inches  from  the  sides  of  the  vessel.  Whether  the 
master,  taught  by  his  experience  on  his  recent  voyage,  vol- 
untarily adopted  this  precaution,  or  whether  it  was  insisted 
on  by  the  shippers  or  insurance  companies,  does  not  appear. 
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But  the  fact  that  it  was  resorted  to  seems  to  imply  the 
acknowledgment  that  the  defective  construction  of  the  ves- 
sel rendered  necessary  the  employment  of  extraordinary 
methods  to  protect  the  cargo,  and  that  the  ordinary  dun- 
nage which  had  been  used  at  Calcutta  was  insufficient. 

On  the  part  of  the  claimants,  it  is  contended  that  the  ves- 
sel was,  before  the  commencement  of  the  voyage,  surveyed 
at  Calcutta  by  a  Llojids'  surveyor,  who  directed  certain  re- 
pairs to  be  put  upon  her,  and  on  their  completion,  gave  her 
a  certificate  pronouncing  her  ''a  first-class  insurance  risk  to 
any  part  of  the  globe."  But  it  appears  from  the  testimony 
of  this  witness,  and  from  his  report,  that  his  attention  was 
in  no  way  directed  to  the  mode  in  which  the  bulwarks  of 
the  vessel  were  constructed.  The  report  states  that  ''at 
the  request,  etc.,  he  attended  the  ship  'Howden,'  lying, 
etc.,  for  the  purpose  of  inspecting  certain  defects  in  the 
plating  and  frames  of  the  vessel,  as  well  as  to  recommend 
the  best  method  of  repairing  the  same,  and,  after  a  careful 
inspection  of  the  parts,  I  now  recommend  as  follows."  He 
then  details  at  length  the  defects  he  found  in  the  vessel's 
frame  and  plates,  and  indicates  minutely  the  repairs  to  be 
made.  On  a  subsequent  day  he  inspected  the  repairs  re- 
ported finished,  and  found  the  "repairs  advised  by  him  had 
been  fully  and  faithfully  executed."  He  therefore  gives 
the  vessel  a  first-class  certificate. 

It  thus  appears  that  neither  his  inspection  nor  his  report 
had  any  reference  to  the  original  defective  construction  of 
the  bulwarks.  They  related  solely  to  injuries  sustained  by, 
or  defects  in,  the  frame  and  plates.  It  is  worthy  of  remark 
that  neither  this  witness,  nor  any  other  sworn  in  the  cause, 
attempts  to  defend  the  mode  of  construction  alleged  to  be 
objectionable  and  obsolete;  nor  do  any  of  them  deny  that  it 
has  been  practically  condemned  and  abandoned,  although 
old  vessels  constructed  in  that  manner  have  not  entirely 
disappeared  from  the  ocean.  The  claimants  have  also 
sought  to  show,  by  the  testimony  of  the  stevedore  by  whom 
she  was  loaded  at  Calcutta,  that  the  vessel  was  well  and 
thoroughly  duunaged  according  to  the  usage  of  that  port. 
This  statement  conflicts  with  the  evidence  of  the  surveyors 
^ho  inspected  her  hull,  and  who  testify,  as  we  have  seen, 
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to  the  absence  of  battens,  which  should  not  have  been  omit- 
ted. Bat  even  if  it  be  admitted  that  she  was  well  and 
thoroughly  dunnaged  in  the  usual  manner,  it  will  not  aid  the* 
case  of  the  claimants.  The  contention  of  the  libellants  is 
that  the  exceptional  and  defective  construction  rendered 
necessary  dunnage  of  an  extraordinary  and  unusual  characr 
ter,  such  as  was  employed  when  she  was  loaded  at  this  port, 
and  that  that  precaution  was  neglected. 

It  is  also  contended  by  the  claimants  that  the  vessel  en- 
countered such  severe  and  boisterous  weather  during  the 
passage  as  to  justify  us  in  ascribing  the  damage  to  the 
cargo  to  **  perils  of  the  seas."  We  have  already  seen  what, 
in  the  opinion  of  the  experts,  was  the  real  cause  of  the 
damage,  and  that  it  would  have  occurred  to  some  extent  at 
least  under  the  conditions  presented  by  any  ordinaryroyage, 
"it  being  quite  impossible,"  Captain  Hutchings  states,  *'to 
prevent  them  (the  stanchions)  from  leaking." 

But  the  record  of  the  voyage,  as  contained  in  the  log- 
book, wholly  fails  to  show  that  the  weather  was  of  excep- 
tional severity.  On  several  occasions  the  %hip  is  noted  as 
laboring  heavily;  twice  she  is  obliged  to  lie  to.  But  noth- 
ing is  said  of  any  damage  to  her  on  these  occasions.  She 
is  not  spoken  of  as  straining,  opening  her  butts  or  seams,  or 
niaking  an  extraordinary  quantity  of  water.  She  appears 
to  have  encountered  only  the  ordinary  vicissitudes  of  weather 
to  be  expected  on  a  voyage  from  Calcutta  to  this  port  by  the 
southern  passage.  On  her  arrival  no  signs  of  having  been 
strained  or  in  any  way  damaged  could  be  detected.  The 
experts  unanimously  attribute  the  injury  to  her  defective 
construction  and  insufficient  dunnage,  and  reject  the  sugges- 
tion of  damage  by  sea  peril.  If,  under  the  evidence  in 
this  cause,  after  a  voyage  such  as  the  log-book  shows  that 
of  the  **  Howden"  to  have  been,  the  defense  of  perils  of 
the  sea  be  admitted,  it  is  probable  that  few,  if  any,  vessels 
arrive  at  this  port  after  long  voyages,  the  log-books  of  which 
would  not  furnish  a  similar  means  of  evading  their  obliga- 
tions as  carriers. 

An  interlocutory  decree  for  the  libellant,  and  order  ref- 
erence to  the  commissioner  to  ascertain  the  damages. 
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RuTii  A.  Semple  et  mar.  v.  The  Bank  of 

British  Columbia. 

CiKCxnT  Court,  Dibtbict  op  Obegon. 
February  10,  1879. 

1.  Former  Adjudication. — The  jnd^ent  or  order  of  a  court  is  not  an 

estoppel,  unless  the  matter  decided  was  within  the  purview  of  the  pro- 
ceeding before  the  court,  and  directly  within  the  issue  made  and  tried 
therein. 

2.  Wife's  Property. — Where  a  wife  mortgaged  her  separate  property  to 

secure  the  debt  of  her  husband,  and  the  mortgagee,  before  the  sale  of  the 
same,  to  satisfy  the  debt  entered  and  took  the  rents  without  the  con- 
sent  of  the  wife,  he  was  not  entitled  to  credit  the  same  on  the  hus- 
band's debt,  but  was  liable  to  her  as  for  the  use  and  occupation  of  the 
premises. 

3.  Action  for  Rents  and  Profits. — In  an  action  for  mesne  profits,  the 

amount  expended  by  the  defendant  while  in  the  occupation  of  the 
p/^miscs  for  necessary  repairs  and  legal  taxes  ought  to  be  deducted  from 
the  gross  rents  or  value  thereof,  and  the  balance  is  the  damage  which 
the  plaintiff  has  sustained  and  which  he  is  entitled  to  recover. 

Before  Deady,  District  Judge. 
Action  for  use  and  occupation. 

H.  Y.  Thompson  and  Todd  Bingham^  for  the  plaintiffs. 

William  H,  Effinger  and  Joseph  N.  Dolph,  for  the  defend- 
ant. 

Deadt,  J.  This  action  is  brought  to  recover  the  sum  of 
four  thousand  four  hundred  dollars  for  the  use  and  occupa- 
tion of  lots  2  and  3  in  Park  block  No.  1,  in  the  city  of  Port- 
land. The  complaint  alleges  that  the  defendant  is  a  foreign 
corporation  doing  business  in  Portland,  and  that  the  plaint- 
iffs are  husband  and  wife  and  citizens  of  Oregon;  that  the 
defendant  on  July  18, 1874,  entered  into  the  possession  of 
the  premises  and  received  the  rents  and  profits  of  the  west 
half  of  said  lot  3  until  May  1,  1878,  and  of  the  remainder 
of  said  premises  until  the  commencement  of  this  action— 
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May  11,  1878;  that  during  all  said  period  the  plaintiff,  Buth 
A-  Semple,  "  was  and  now  is  the  owner  in  fee  in  her  sep- 
arate right"  of  said  premises;  and  that  the  reasonable  value 
of  said  rents  and  profits  during  the  period  aforesaid  is  one 
hundred  dollars  per  month. 

The  answer  of  the  defendant,  filed  January  1, 1879,  denies 
the  ownership  of  Buth  A.  Semple;  admits  the  possession  of 
the  premises  by  the  defendant  as  alleged;  denies  that  they 
were  worth  one  hundred  dollars  per  month,  but  admits  that 
the  defendant  received  rents  from  the  premises  during  the 
period  aforesaid  of  the  value  of  four  thousand  two  hundred 
and  ninety-seven  dollars  and  fifty-seven  cents,  and  alleges 
that  it  expended  thereon  during  the  same  period  for  neces- 
sary repairs  one  thousand  and  forty^nine  dollars  and  eighty- 
five  cents — paid  taxes  duly  assessed  thereon  six  hundred 
and  seventy-four  dollars  and  forty-eight  cents,  and  for  "in- 
surance against  loss  by  fire,"  five  hundred  and  thirty  dollars 
and  fifty  cents — in  all  two  thousand  two  hundred  and  fifty- 
four  dollars  and  eighty-three  cents,  which,  being  set  off 
against  the  rent,  leaves  a  balance  of  two  thotmaud  and  forty- 
two  dollars  and  seventy-four  cents. 

The  answer  also  contains  a  plea  of  a  former  adjudication, 
to  the  effect  that  on  July  8,  1878,  the  circuit  court  for  the 
county  of  Multnomah,  in  "a  bill  or  suit  and  proceeding  in 
equity"  then  depending  therein  between  the  same  parties, 
duly  made  a  decree  "whereby  the  whole  ^matter  and  thing 
in  litigation  here  was  finally  determined;"  and  that  the  same 
is  still  in  full  force  and  effect. 

The  plaintiffs  by  their  reply  specially  deny  the  affirmative 
allegations  of  the  answer,  including  the  defense  of  a  former 
adjudication.  The  "proceeding"  referred  to  in  the  plea  of 
a  former  adjudication  arose  in  this  way :  On  June  27,  1873, 
the  plaintiff,  Eugene  Semple,  made  and  delivered  his  prom- 
issory note  to  the  defendant  in  the  sum  of  nine  thousand 
five  hundred  dollars,  payable  on  or  before  January  1,  1874, 
with  interest  at  one  per  centum  per  month,  and  on  the  same 
day  said  Semple  and  the  plaintiff,  Buth  A.  Semple,  executed 
a  mortgage  of  the  premises  to  the  defendant,  as  security  for 
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the  payment  of  said  note;  that  on  March  10,  1874^  suit  was 
brought  in  the  circuit  court  aforesaid  to  enforce  the  lien  of 
said  mortgage,  which  resulted,  on  June  17, 1874,  in  a  decree 
against  said  Eugene  upon  said  note  for  the  sum  of  ten 
thousand  two  hundred  and  twenty-eight  doUars,  with  interest 
as  above  from  said  date,  and  that  the  premises  which  were 
admitted  and  declared  to  be  the  separate  property  of  Buth 
A.  should  be  sold  as  upon  execution  to  satisfy  the  same, 
with  the  costs  and  expenses  of  suit;  that  upon  July  18, 1874, 
said  premises  were  sold  to  the  defendant  in  pursuance  of 
said  decree,  which  sale  was  confirmed  on  August  3,  1874, 
and  a  conveyance  thereof  made  to  the  defendant  by  the 
sheriff  on  May  20,  1875;  that  afterwards,  on  May  1,  1878, 
the  defendant  filed  a  motion  in  said  circuit  court,  based 
upon  the  proceedings  in  said  suit  and  an  affidavit  of  Mr. 
W.  W.  Francis,  its  manager,  asking  the  court  ''to  set  aside 
the  return  of  the  execution  issued  upon  the  decree  in  said 
suit,  and  all  subsequent  proceedings  thereon  had,  and  for 
leave  to  issue  a  new  execution  upon  the  said  decree,"  or  for 
such  other  relief  as  the  court  might  think  proper  to  grant. 
The  affidavit  of  said  manager  gave  the  outline  of*  the  pro* 
ceedings  in  said  suit  as  above,  and  then  stated  that  the  de- 
fendant ''ytook  possession  of  said  property  under  said  sale 
and  conveyance,"  and  still  retains  the  same;  that  in  1877 
said  Buth  A.  commenced  an  action  in  the  circuit  court  of 
the  United  States  for  this  district  against  the  defendant,  for 
the  recovery  of  the  possession  of  the  west  half  of  said  lot 
3,  claiming  to  be  the  owner  thereof  in  fee,  upon  the  grounds 
that  the  sheriff  who  executed  the  conveyance  thereof  to  the 
defendant,  not  being  the  sheriff  who  made  the  sale,  was 
without  authority;  and,  also,  that  the  defendant  being  a 
foreign  corporation,  and  not  having  appointed  an  attorney 
in  the  state  to  accept  service  of  process  against  it,  as  pro- 
vided by  the  statute  of  the  state,  was  not  authorized  to 
make  said  purchase  or  receive  said  conveyance,  and  that 
said  circuit  court,  upon  the  trial  of  said  cause  without  a 
jury,  found  said  purchase  and  conveyance  to  be  a  nullity* 
that  said  decision  in  effect  decides  that  the  defendant  has 
no  title  to  any  part  of  said  premises,  whereby  the  defendant 
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obtained  no  satisfaction  of  said  decree;  and  that  the  rental 
ralne  of  said  premises  is  less  per  month  than  the  interest 
upon  said  decree. 

Notice  was  given  of  the  motion,  and  after  hearing  the 
parties,  the  court,  on  June  11,  1878,  set  aside  the  entry  of 
satisfaction  on  the  lien  docket,  the  return  on  the  execution, 
and  authorized  an  alias  execution  to  issue  to  enforce  the 
decree,  and  sell  the  premises  to  satisfy  the  same.  The 
order  further  provided — and  it  appearing  that  the  defendant 
*'  hath  for  some  time  been  holding  and  using  the  property," 
it  is  further  ordered  that  it  ''do  bring  into  court  the  whole 
amount  of  rent,  money  taken  by  it  from  said  property,"  to 
abide  the  future  order  of  the  court;  and  leave  was  given  to 
the  plainti£Es  within  ten  days  to  file  affidavits  or  make  fur- 
ther defense  to  the  proceeding.  The  plaintiffs  made  no 
defense — ^that  is,  filed  no  allegations  or  affidavits,  but  on 
July  8,  1878,  the  court  made  an  order,  stating  therein  that 
the  defendant  was  in  possession  of  the  premises  as  mort- 
gagee of  the  plaintiffs,  and  should  account  to  them  accord- 
ingly; that  the  receipts  and  expenditures  of  the  defendant 
in  connection  with  the  premises  were  as  stated  above,  and 
applied  the  balance  due  from  the  defendant,  two  thousand 
•and  forty-two  dollars  and  seventy-four  cents,  upon  said 
decree,  discharging  the  defendant  from  all  liability  to  the 
plaintiffis  therefor,  and  directed  that  execution  issue  for  the 
balance  of  the  decree,  thirteen  thousand  two  hundred  and 
sixty  dollars  and  six  cents,  from  which  order  the  plaintiffs 
appealed,  and  said  appeal  is  now  pending  in  the  supreme 
court  of  the  state. 

On  August  10,  1878,  the  premises  wore  sold  on  the  alias 
execution  to  said  Francis,  for  the  amount  of  said  decree,  and 
on  October  18,  following,  said  sale  was  confirmed. 

The  plaintiff,  Buth  A.,  claims  title  to  the  premises  from 
the  United  States,  under  section  4  of  the  donation  act  of 
September  27,  1850,  as  the  child  of  Nancy  Lownsdale,  the 
wife  of  Daniel  H.  Lownsdale,  a  settler  upon  the  premises 
under  said  section.  The  patent  for  the  donation,  issued  to 
said  Daniel  H.  and  Nancy  on  June  6, 1865,  the  latter  having 
died  in  1854,  and  the  former  in  1862,  both  intestate.    Under 
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the  circumstances  the  patent  inured  to  the  benefit  of  the 
parties  who  were  entitled  to  take  the  donation  upon  such  a 
contingency,  of  which  the  plaintiff,  Buth  A.,  was  one.  (See 
Fields  V.  Squires,  1  Deady,  367;  Lamb  v.  Starr,  Id.  452; 
Lajnb  v.  Wakefield,  1  Saw.  252;  Davenport  v.  Lamb,  13  Wall- 
427.)  Afterwards,  on  August  12,  1865,  in  a  suit  for  parti- 
tion of  the  west  half  of  said  donation,  the  same  being  the 
part  thereof  designated  by  the  surveyor-general  as  inuring 
to  said  Nancy,  the  circuit  court  for  the  county  of  Multno- 
mah, set  apart  the  premises  in  question  in  severalty  to  the 
said  Buth  A.  (See  Fields  v.  Squires,  supra,  391;  Lamb  v. 
Starr,  supra,  450-53.) 

Some  question  was  made  upon  the  admission  of  the  evi- 
dence, by  the  defendant,  as  to  the  title  of  Buth  A.,  and 
therefore  this  statement  of  the  grounds  of  it.  But  I  appre- 
hend the  point  is  not  seriously  relied  on.  Indeed,  a  suf- 
ficient answer  to  it  isiound  in  the  fact  that  the  defendant 
claims  under  her  and,  therefore,  is  not  at  liberty  to  question 
her  title,  subject  to  the  mortgage  and  sale  thereunder,  upon 
the  alias  execution.  (2  Oreen.  Ev.,  sees.  304,  307;  Cfai^ies 
V.  New  Orleaiis,  6  WalL  715.) 

Upon  this  state  of  facts  the  plea  of  a  former  adjudication 
has  not  a  leg  to  stand  on.  The  proceeding  before  the  circuit 
court,  in  which  it  was  attempted  to  apply  the  money  due 
from  the  defendant  to  the  plaintiff,  Buth  A.,  upon  its  decree 
against  Eugene  Semple,  was  neither  an  action  nor  a  suit, 
but  a  mere  motion  to  correct  an  errbr  in  the  proceedings  to 
enforce  such  decree  to  set  aside  the  return  of  the  officer 
upon  the  execution  and  the  entry  of  satisfaction  in  the  lieu 
docket  made  in  pursuance  thereof,  because,  as  it  turned  out, 
the  supposed  sale  of  the  premises  to  the  defendant  was  no 
sale,  for  want  of  capacity  in  it  to  purchase  the  same  or  re- 
ceive the  title  thereto.  The  power  of  the  court  to  make  the 
order  asked  for  is  not  questioned,  and  the  subject  and  the 
parties  were  properly  before  it  upon  this  motion. 

But  all  that  was  done  after  this  appears  to  have  been  done 
by  the  court,  sua  sifonle,  without  either  allegations  or  proofs 
upon  the  part  of  the  defendant,  except  this  motion  and  the 
statement  of  the  account  for  the  occupation  of  the  property 
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by  its  manager,  and  none  whatever  on  the  part  of  the  plaint- 
iffs. It  seems  to  me,  that  the  court  might  as  well  have  at- 
tempted to  settle  or  adjust  any  other  account  or  controversy 
between  these  parties  upon  that  motion,  as  this  matter  of  the 
rent  due  the  plaintiff,  Buth  A.,  from  the  defendant  for  the  use 
of  her  property.  It  is  a  fundamental  rule  of  law,  that  a  party 
is  not  bound  or  estopped  by  the  judgment  of  a  court  as  to  a 
matter,  point  or  fact  not  within  the  purview  of  the  proceed- 
ing before  it,  or  directly  put  in  issue  therein. 

In  IVoodgate  v.  Fleet,  44  N.  T.  13,  it  is  laid  down  that  "A 
judgment  is  conclusive  upon  the  parties  thereto  only  in  re- 
spect to  the  grounds  covered  by  it  and  the  law  and  facta 
necessary  to  uphold  it;  and,  although  a  decree,  in  express 
terms,  purports  to  affirm  a  particular  fact  or  rule  of  law,  yet 
if  such  fact  or  rule  of  law  was  immaterial  to  the  issue,  and 
the  controversy  did  not  turn  upon  it,  the  decree  will  not 
conclude  the  parties  in  reference  thereto."  To  the  same  ef- 
fect are  The  People  v.  Johnson,  38  N.  Y.  63;  Gilbert  v. 
Thompson,  9  Gush.  350;  99  Mass.  557;  Manny  v.  Hanris,  2 
John,  29;  Banks  v.  Moreno,  39  Cal.  238;  Fulton  v.  Hanlow, 
20  Id.  482,  486;  1  Green.  Ev.,  sec.  528;  1  Phil.  Ev.  333; 
Freeman  on  Judgments,  sec.  271. 

If  this  rent  had  been  due  Eugene  Semple,  the  debtor  in 
the  decree,  and  he  had,  in  reply  to  the  motion  for  leave  to 
issue  an  alias  execution,  answered  and  asked  that  the  rent 
received  by  the  defendant,  while  a  mortgagee  in  possession, 
subsequent  to  the  rendition  of  the  decree,  might  be  applied 
thereon,  and  that  execution  issue  only  for  the  balance,  there 
would  have  been  some  show  of  legality  and  justice  in  the 
proceeding.  But  as  it  was,  the  plaintiff  made  no  claim  or 
demand  in  regard  to  the  rent,  unless  it  was  to  assert,  argu- 
endo,  that  it  did  not  belong  to  Eagene  Semple,  abd,  therefore, 
could  not  be  applied  upon  his  debt. 

The  application  of  the  defendant,  although  it  stated  the 
irrelevant  fact  that  the  rental  value  of  the  property  during 
the  time  it  was  in  its  possession  was  less  than  the  accruing 
interest  on  the  decree,  asked  for  nothing  more  than  leave 
to  issue  an  alias  execution,  because  the  proceedings  on  the 
first  were  found  nugatory. 
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The  plaintiffs  made  no  other  answer  to  the  application 
than  to  ask  to  have  it  stricken  from  the  files,  which  being  de- 
nied, the  prayer  of  the  motion  was  allowed,  of  course;  but  all 
that  followed  in  regard  to  the  application  of  the  rent  due 
the  plaintiff,  Bath  A.,  upon  the  debt  of  Eugene  Semple, 
was  done  without  any  procedure  to  base  it  upon,  and  rests 
upon  nothing  but  the  will  of  the  court.  It  was  not  neces- 
sary, to  give  the  desired  relief  to  the  defendant,  that  any 
action  should  have  been  taken  in  regard  to  this  rent.  When 
an  execution  was  allowed  to  enforce  the  decree,  the  defend- 
ant could  ask  no  more.  The  money  received  for  the  rent 
of  tbe  property  was  already  in  its  possession.  If  the  plaint- 
iff, Bath  A.,  desired  to  reclaim  it  or  recover  tbeyalue  of  the 
use  and  possession  of  the  premises,  she  could  not  be  com- 
pelled to  litigate  the  matter  upon  ex  parte  affidavits  on  the 
defendant's  motion  for  an  alias  execution,  but  she  had  a 
right  to  bring  an  action  against  the  defendant  therefor  when 
and  where  she  chose  and  the  law  permitted,  in  which  the 
questions  of  what  was  the  value  of  the  use  and  occupation 
of  the  premises,  and  was  the  defendant  a  mortgagee  in  poa- 
session  with  her  consent,  and  therefore  entitled  to  apply 
the  rents  and  profits,  daring  such  possession,  on  its  debt, 
could,  upon  proper  pleadings  and  proofs,  be  formally  tried 
with  a  court  and  jury.  The  proceeding  and  order  in  this 
respect  were  clearly  coram  non  judice. 

On  the  other  hand,  the  extra-judicial  character  of  this 
order  is  only  equaled  by  its  injustice.  To  fully  appreciate 
this,  it  is  necessary  to  premise  that  in  this  state  the  equit- 
able doctrine  prevails — that  a  mortgagee  has  no  interest  in 
the  mortgaged  property,  and  no  right  to  the  possession 
thereof — that  the  mortgage  is  a  mere  security  for  the  debt, 
and  the  right  of  the  mortgagor  is  limited  to  a  sale  of  the 
property  and  the  application  of  the  proceeds  upon  his  debt. 
{Anderson  v.  Baxter^  4  Or.  110;  Hoberls  v.  Suiherliny  Id. 
222;    jritliei'ell  v.   JVibag,  4  Sa^.  234.)  . 

The  plaintiff,  Buth  A.,  never  {>wed  the  defendant  any- 
thing, nor  promised  to  pay  it  anything.  No  decree  was 
"recovered"  against  her  for  the  debt  due  the  defendant,  as 
stated  in  the  affidavit  of  the  manager,  and  if  there  had  been 
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it  would  have  been  void.  She  did  not  join  in  the  note  of 
her  husband,  but  simply  mortgaged  her  property  as  a  se- 
curity for  the  payment  of  the  same,  and  the  only  right  that 
gaye  the  defendant  as  against  her  was  the  right  to  have  the 
property  sold  to  satisfy  the  debt  upon  the  decree  of  a  proper 
court.  In  the  meantime,  and  until  that  was  lawfully  accom- 
plished, the  property  was  hers  and  she  had  the  same  right 
to  the  occupation  and  enjoyment  of  it  as  if  it  had  never 
been  mortgaged. 

True,  she  might,  with  her  husband's  consent,  agree  that 
the  defendant  might  enter  into  possession  and  apply  the 
rents  and  profits  upon  the  debt  for  which  the  property  was 
a  security.  But  the  defend^tnt  could  not  enter  upon  the 
premises  as  such  mortgagee,  and  take  the  rents  and  profits 
without  such  consent,  and  this  must  appear  and  be  shown 
by  the  defendant  by  some  matter  independent  of,  and  col- 
lateral to,  the  mortgage.     (4  Saw.  supra,  240.) 

In  this  case  the  defendant,  having  attempted  to  dispose 
of  this  property  by  a  judicial  sale,  failed  to  do  so  because 
it  attempted  to  purchase  the  same,  when  by  law  it  was  pro- 
hibited from  doing  business  in  this  state.  But  the  plaintiff, 
Buth  A.,  was  not  a  party  to  this  unlawful  act,  and  was  not 
affected  by  it.  The  property  remained  hers,  just  as  though 
there  had  been  no  attempt  to  sell.  Yet  the  defendant, 
wrongfully  assuming  that  it  had  become  the  owner  of  the 
premises,  entered  thereon  and  took  the  rents  and  profits  as 
its  own.  In  its  order  the  circuit  court  says  that  the  defend- 
ant was  in  possession  of  said  premises  as  the  '' mortgagee" 
of  the  plaintiffs.  If,  by  this,  it  was  meant  to  declare  that 
the  defendant  was  in  possession  by  virtue  of  the  mortgage, 
or  with  the  consent  of  such  plaintiffs  or  either  of  them,  then 
it  is  a  manifest  error,  because,  in  the  affidavit  aforesaid  of 
the  manager,  which  is  the  only  evidence  that  appears  to 
have  been  before  the  court,  it  is  distinctly  asserted  that  the 
defendant  ''took  possession  of  said  property  under  said 
sale  and  conveyance,  and  has  retained  possession  ever 
since;"  meaniug  thereby  said  void  sale  and  conveyance  of 
July  18,  1874,  and  May  20,  1875,  respectively. 

Upon  this  statement  of  the  case,  which  is  the  most  that 
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can  be  said  for  the  defendant,  it  did  not  enter  as  mortgagee 
at  all.  It  entered  without  the  consent  of  the  mortgagors, 
and  as  owner,  upon  the  assumption  that  it  had  purchased  the 
property,  but  in  fact  without  any  right  and  as  a  trespasser. 
It  became  liable  then  to  the  true  owner,  Buth  A.  Semple,  as 
for  the  use  and  occupation  of  the  premises,  until  the  subse- 
quent valid  sale  upon  the  alia3  execution.  The  amount  due 
for  such  occupation  was  due  her  and  not  her  husband.  It 
was  her  separate  property,  and  in  no  way  liable  for  his  debts 
or' contracts.  She  was  under  no  obligation,  either  legal  or 
moral,  to  pay  her  husband's  debt.  True,  she  had  pledged 
ce^rtain  property  for  that  purpose,  but  this  did  not  include 
the  use  and  occupation  thereof,  which  belonged  to  her,  until 
her  title  was  divested  by  a  valid  sale  in  pursuance  of  the 
mortgage. 

It  only  remains  to  ascertain  what  the  value  of  the  premises 
was  during  the  period.  The  defendant  admits  that  it  actu- 
ally received  four  thousand  two 'hundred  and  ninety-seven 
dollars  and  fifty  cents  rent  from  the  property,  exclusive  of 
commissions  to  agents.  But  the  proof  is  that  the  property 
was  worth  one  hundred  dollars  per  month. 

At  this  rate,  from  July  18,  1874,  to  May  1,  1878,  when 
the  defendant  ceased  to  receive  the  rent  on  one  fourth  of  the 
property,  the  rent  would  amount  to  four  thousand  five  hun- 
dred and  fifty  dollars;  and  from  thence  to  August  8,  1878, 
t&e  date  when  the  property  was  purchased  by  the  manager, 
the  rent  at  the  same  rate  for  the  remaining  three  fourths 
would  amount  to  two  hundred  and  fifty  dollars.  Interest 
upon  this  sum,  four  thousand  eight  hundred  dollars,  at  ten 
per  centum  per  annum,  counting  from  the  end  of  the  year 
in  which  the  rent  accrued,  is  six  hundred  dollars,  which 
added  to  the  principal,  makes  the  sum  five  thousand  four 
hundred  dollars. 

From  this  must  be  deducted  the  amount  expended  during 
this  period  by  the  defendant  for  legal  taxes  and  necessary 
repairs.  The  action  for  mesne  profits  is  said  to  be  an  equit- 
able one,  intended  to  do  justice  to  the  plaintiff  by  putting  him 
in  as  good  a  situation  as  he  would  have  held  provided  he  had 
not  been  dispossessed.  (Tyler  on  E.  848.)  Taxes  paid  by 
^he  defendant  during  his  wrongful  occupancy  are  to  1>e  de- 
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ducted  from  the  gross  rents  in  ascertaining  the  actual  damage 
which  the  plaintiff  has  sustained  by  the  loss  of  the  posses- 
sion. {Stark  V.  Starr,  1  Saw.  30.)  The  amount  paid  for 
taxes  and  repairs  was  one  thousand  seven  hundred  and 
twenty-four  dollars  and  thirty-three  cents,  to  which  add 
two  hundred  and  fifty-eight  dollars  and  sixty-five  cents  in- 
terest on  the  same,  and  the  sum  is  one  thousand  nine  hun- 
dred and  ninety-two  dollars  and  ninety-eight  cents,  leaving 
a  balance  due  the  plaintiff  of  three  thousand  four  hundred 
and  seven  dollars  and  two  cents. 

The  defendant  also  claims  to  deduct  from  this  sum  the 
amount  paid  for  insurance — five  hundred  and  thirty  dollars 
and  fifty  cents.  But  this  expense  was  not  incurred  for  the 
benefit  of  the  property,  but  the  defendant.  Insurance  does 
not  protect  property  from  fire;  and  it  is  said,  sometimes 
enhances  the  exposure  thereto.  This  sum  was  expended 
by  the  defendant  in  his  own  interest  to  indemnify  itself 
against  a  loss  of  its  security  by  fire,  and  did  not,  nor  does 
not,  meliorate  or  improve  the  condition  of  the  property. 

There  must  be  a  finding  for  the  plaintiff  for  the  sum  of 
three  thousand  four  hundred  and  seven  dollars  and  two 
cents. 


Elijah  Corbett  v.  George  Woodward,  Assignee. 

CiBcuir  Court,  District  of  ORsaoN. 
February  24,  1879. 

1.  MoRTOAOE,  AssTGNVENT  OF. — A  mortgage  is  a  mere  chose  in  action,  and 

is  not  negotiable  under  the  law-merchant,  and  therefore  the  assignee  of 
snch  an  instrument  takes  it  subject  to  the  ec^uities  between  the  mort- 
gagor and  mortgagee,  and  with  the  same  and  no  other  rights  than  his 
assignor  had. 

2.  Corporation — Meeting  of. — Where  the  by-laws  of  a  corporation  author- 

ized the  president  thereof  to  call  special  meetings  of  the  directors  upon 
giving  notice  of  the  time  and  place  thereof,  and  such  place  was  not  pre- 
scribed by  the  by-laws,  the  president  may  call  such  meeting  at  a  place 
other  than  the  principal  place  of  business  of  the  corporation. 

3.  Indorser,  Liability  and  Preference. — G.  indorsed  the  note  of  S.,  and 

upon  its  maturity  waived  demand  and  notice;  at  the  same  time  0.,  who 
was  indebted  to  S.,  with  the  knowledge  and  assent  of  G.  guaramteod  the 
payment  of  the  note  to  the  holder  in  sixty  days,  and  afterwards,  being 
insolvent,  paid  it:   Held,  1.  That  G.  was  not  under  any  liability  for  O., 
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and  that  therefore  the  payment  of  said  note  by  0.  was  not  a  payment 
for  the  benefit  of  G.  within  the  purview  of  section  35  of  the  banknipt 
act;  2.  That  the  liability  of  G.  upon  said  note  after  the  waiver  of  de- 
mand and  notice  became  fixed,  and  was  not  discharged  by  the  agreement 
between  S.  and  0;  3.  That  an  indorser  or  surety  is  not  discharged  from 
his  liability  by  an  extension  of  time  to  the  principal  before  maturity  of 
the  note,  if  made  without  consideration  to  the  holder  of  the  note  from 
the  principal,  or  with  the  assent  of  the  surety  or  indorser. 

4.  Bond,  Liability  of  Surety  on. — A  surety  on  a  bond  for  the  construc- 

tion of  a  revenue  cutter,  is  not,  prior  to  the  forfeiture  of  such  bond, 
under  a  liability  for  his  principal  within  the  meaning  of  section  35,  of 
the  bankrupt  act. 

5.  Mortgage  for  Loan  with  intent  to  Prefer  Mortgagee. — A  mort- 

gage by  an  insolvent  corporation  to  secure  a  loan,  obtained  with  the 
intent  to  give  the  mortgagee  an  unlawful  preference,  is  not  alTected  by 
that  fact,  if  such  intent  was  not  carried  out,  and  the  money  was  other- 
wise applied. 

6.  P1RBCT0R.S  OF  Corporation  are  Trustees. — ^The  directors  of  a  corpora- 

tion are  trustees  for  the  stockholders  and  creditors;  and  where  a  director 
by  means  of  his  power,  as  such,  secures  to  himself  any  advantage  over 
other  stockholders,  or  creditors,  equity  will  treat  the  transaction  as  void, 
or  charge  him  as  trustee  for  the  benefit  of  the  injured  parties;  nor  can 
such  director,  as  to  such  parties,  claim  to  have  acted  in  ignorance  of 
what  it  was  his  duty  to  know  concerning  the  conduct  and  condition  of 
the  afifairs  of  the  corporation. 

7.  Illegal  Consideration. — Where  a  mortgage  is  given  partly  upon  a  legal 

and  partly  upon  an  illegal  consideration,  and  the  one  is  clearly  aeparable 
from  the  other,  it  will  be  held  valid  as  to  the  former  and  void  as  to  the 
residue. 

Before  Deady,  District  Judge. 

Suit  to  enforce  the  lien  of  a  mortgage. 

W.  Lair  HiU,  H,  Y.  Thompson,  and  George  H.  Durham^ 
for  the  complainant. 

Joseph  N.  Dolph,  and  M.  W.  Fechheimei',  for  the  defendant. 

Deady,  J.  This  suit  is  brought  to  enforce  the  lien  of  a 
mortgage  upon  the  works,  tools  and  machinery  of  the  Ore- 
gon Iron  Works,  a  corporation  doing  business  at  Albina. 
The  case  was  heard  upon  the  bill,  answer,  replication,  ex- 
hibits, and  the  testimony  of  witnesses. 

The  material  facts  of  the  case  are  as  follows :  On  Decem- 
ber 3,  1874,  the  Oregon  Iron  Works  was  duly  incorporated 
under  the  laws  of  Oregon,  for  the  purpose  of  "establish- 
ing a  foundry  and  manufacturing  agricultural  implements 
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and  all  kinds  of  machinery,  boilers,  locomotives  and  iron, 
with  power  to  borrow  and  loan  money,  as  well  as  to  pur- 
chase and  dispose  of  real  and  personal  property,  and  all 
other  business  pertaining  to  a  foundry,"  at  Albina,  Oregon, 
with  a  capital  stock  of  fifty  thousand  dollars,  divided  into 
shares  of  one  hundred  dollars  each.  The  stock  was  sub- 
scribed as  follows :  Edwin  Eussell,  two  hundred  and  forty- 
eight  shares;  Mrs.  M.  A.  H.  Berry,  by  her  attorney,  Edwin 
Bussell,  two  hundred  and  fifty  shares;  Bernard  Goldsmith 
one  share  and  John  McCracken  one  share — the  shares  *of 
Goldsmith  and  McCracken  being  in  fact  given  to  them  by 
said  Bussell  to  enable  them  to  serve  as  directors,  with  the 
understanding  that  he  would  pay  all  assessments  thereon. 
At  a  meeting  of  the  stockholders,  held  on  December  5, 
1874,  said  Bussell,  Goldsmith  and  McCracken  were  duly 
elected  directors  of  said  corporation;  and  remained  such 
directors  until  said  corporation  was  adjudged  a  bankrupt, 
as  hereinafter  stated.  At  the  same  meeting  by-laws  were 
adopted,  by  which,  among  other  things,  it  was  provided 
that  the  officers  of  the  corporation  should  consist  of  a  pres- 
ident, secretary,  and  three  directors;  that  a  regular  meeting 
of  the  directors  should  be  held  at  the  principal  office  of  the 
company,  at  Albina,  on  the  first  Saturday  in  December; 
that  special  meetings  might  '^  be  called  at  any  time  by  the 
president,  by  giving  written  notice  of  the  time  and  place  of 
such  meeting  to  every  director;"  and  that  the  president- 
should  have  the  ''general  care  and  superintendence  of  the 
business  of  the  company,"  and  be  authorized  to  borrow 
money  for  its  use  not  exceeding  fifty  thousand  dollars,  and 
to  deposit  and  check  for  the  same. 

On  May  28,  1875,  the  Oregon  Iron  Works,  by  Edwin 
Bussell,  its  president,  entered  into  a  contract  with  the 
United  States  to  build  and  ''deliver  afloat  and  complete  in 
all  respects  *  *  *  at  the  port  of  Albina,  opposite  to 
Portland,  Oregon,  a  steam  propeller  of  about  two  hundred 
and  twenty-seven  tons  burden,"  for  a  revenue  steamer,  for 
which  it  was  to  receive  ninety-two  thousand  dollars,  in  five 
installments  of  eighteen  thousand  four  hundred  dollars 
each,  as  the  work  progressed,  upon  the  certificate  of  the 
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superintendent  of  construction — the  last  of  said  installment 
to  be  paid  upon  the  final  completion  of  the  vessel,  and  "a 
successful  trial  trip  at  sea  of  not  less  than  twenty-four 
hours;*'  and  on  the  same  day  executed  a  bond  to  the  United 
States  for  the  faithful  performance  of  said  contract  in  the 
penal  sum  of  forty-six  thousand  dollars,  with  said  Gold- 
smith and  Philip  Wasserman  as  sureties.  (See  The  Revenue 
Cutter,  4  Saw.  144.) 

On  March  18,  1876,  John  F.  SteflFen,  a  sub-contractor 
under  said  corporation  for  the  construction  of  the  hull  of 
said  vessel,  made  his  promissory  note  for  the  sum  of  two 
thousand  dollars,  payable  three  months  after  date  to  the 
ordet  of  said  Goldsmith,  who  then  and  there  indorsed  the 
same  for  the  accommodation  of  said  Steffen,  which  note 
said  Steffen  then  and  there  negotiated  to  William  Druck 
without  discount;  that  when  said  note  became  due  it  was 
not  paid,  and  Goldsmith,  on  June  19,  indorsed  thereon  a 
waiver  of  notice  of  demand  and  protest,  and  said  corpora- 
tion being  then  indebted  to  said  Steffen  upon  the  sub-con- 
tract aforesaid,  at  the  request  of  said  Steffen  and  with  the 
consent  of  said  Goldsmith  and  Druck,  guaranteed  in  writ- 
ing the  payment  of  the  same  within  sixty  days  thereafter, 
and  paid  it  in  on  September  23,  with  interest,  amounting  to 
the  sum  of  two  thousand  one  hundred  and  forty-six  dollars 
and  eight  cents — but  not  until  after  an  action  was  coitf- 
menced  thereon,  to  wit,  on  September  18,  against  said 
Steffen  and  Goldsmith. 

On  and  before  September  21,  1876,  the  Oregon  Iron 
Works  was  hopelessly  insolvent,  and  thereafter,  on  Novem- 
ber 18,  it  was  duly  adjudged  a  bankrupt,  and  the  defend- 
ant, Woodward,  chosen  assignee  of  its  estate. 

No  assessment  was  ever  made  upon  the  shares  of  the 
stockholders,  except  one  of  forty  per  centum,  on  April  30, 
1875,  which  was  paid  by  Bussell  by  a  sale  to  the  corpora- 
tion of  the  river  blocks  in  Albina,  numbered  16, 17  and  18, 
upon  which  its  works  are  erected,  for  four  thousand  dollars, 
and  his  note  for  six  thousand  dollars.  The  nominal  paid 
up  capital  of  the  corporation  was  therefore  twenty  thousand 
dollars,  which,  on  January  1,  1875,  as  appears  by  its  books, 
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had  beeu  redaced  to  thirteen  thoasand  four  hundred  and 
thirtj-five  dollars  and  twenty-seven  cents.  When  it  was  ad- 
judged a  bankrupt,  its  liabilities,  as  appears  from  its 
schedules,  exclusive  of  interest  on  bills  payable,  amounted 
to  ninety-three  thousand  one  hundred  and  forty  dollars  and 
ninety  cents,  and  its  assets  to  fifty-five  thousand  two  hun- 
dred and  forty-six  dollars  and  two  cents:  but  of  this  latter 
sum,  eighteen  thousand  seven  hundred  and  ninety-one  dol- 
lars and  ninety-three  cents  consists  of  a  claim  against  Stef- 
fen  for  damages  for  non-performance  of  his  contract,  which 
is  of  doubtful  validity,  and  certainly  of  no  value;  seventeen 
thousand  seven  hundred  and  ninety-five  dollars  and  seven 
cents  of  indebtedness  due  from  Bussell,  which  has  no  value 
— six  thousand  dollars  upon  his  note  given  in  payment 
of  the  assessment  aforesaid,  and  the  balance — eleven  thou- 
sand seven  hundred  and  ninety-five  dollars  and  seven  cents 
upon  an  open  account;  and  four  thousand  and  seventy- 
seven  dollars  and  ninety-four  cents  due  upon  sundry  open 
accounts,  and  five  hundred  and  forty-eight  dollars  and  sev- 
enty-seven cents  upon  bills  receivable,  out  of  which  the 
assignee,  up  to  February  8,  1878,  had  only  been  able  to 
collect  about  three  thousand  dollars,  the  remainder  being 
probably  worthless.  The  remainder  of  the  assets  are  ma- 
terial on  hand,  two  thousand  eight  hundred  and  eighty-three 
dollars  and  sixty-six  cents,  and  portable  and  other  engines 
complete  and  incomplete,  eleven  thousand  on.e  hundred  and 
forty-eight  dollars  and  sixty-six  cents,  which  were  sold  for 
less  than  eight  thousand  dollars;  the  blocks  16,  17  and  18 
aforesaid,  and  the  works  not  valued  in  the  schedules,  but 
charged  in  the  books  at  four  thousand  dollars,  and  twenty- 
nine  thousand  seven  hundred  and  ten  dollars  and  eighty- 
five  cents  respectively,  and  worth,  taken  together,  according 
to  the  evidence,  not  exceeding  twenty  thousand  dollars;  so 
that  the  indebtedness  exceeded  the  available  assets  at  least 
sixty-three  thousand  dollars,  or  more  than  three-fold. 

Early  in  September,  1876,  Bussell  went  to  San  Francisco 
to  obtain  aid  for  the  iron  works,  and  while  he  was  absent 
the  workmen  employed  upon  the  vessel  refused  to  continue, 
unless  provision  was  made  for  the  payment  of  their  wages, 
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the  corporation  being  nnable  to  meet  its  engagements  with 
them,  whereupon  Goldsmith  guaranteed  such  payment  until 
Russell's  return,  telling  the  secretary  to  keep  only  such 
hands  in  the  meantime  as  were  absolutely  necessary.  Upon 
the  return  of  Bussell,  between  the  eighteenth  and  twenty- 
first  of  September,  he  informed  Goldsmith  that  the  corpora- 
tion needed  at  least  twenty  thousand  dollars  to  complete 
the  construction  of  the  roTenue  vessel  and  other  business 
on  hand,  aud  induced  him  on  September  21,  1876,  to  sign 
the  note  of  the  corporation  for  the  sum  of  twenty  thousand 
dollars  as  sui*ety,  payable  to  the  First  National  Bank  of 
Portland  one  day  after  date,  in  consideration  that  said  cor- 
poration would  give  him  a  mortgage  upon  its  works, 
machinery  aud  tools,  to  secure  said  Goldsmith  against  loss, 
by  reason  of  such  signing,  and  would  also  pay  him  a  com- 
mission of  one  thousand  dollars  or  five  per  centum  of  the 
amount  of  such  note;  and  with  the  further  understanding 
between  said  Goldsmith  and  Russell,  that  said  corporation 
would  immediately  pay  the  note  aforesaid,  held  by  Drnck, 
upon  which  an  action  was  then  pending  against  Goldsmith 
and  Stefien,  and,  also,  as  soon  as  they  became  due,  two 
notes  amounting  to  six  thousand  dollars,  made  by  Bussell  in 
his  individual  capacity  aud  indorsed  by  Goldsmith  for  his  ac- 
commodation, aud  payable  to  Ladd  and  Tilton  within  a 
short  time.  In  pursuance  of  this  arrangement  Bussell,  on 
September  21,  made  the  note  of  the  corporation  for  twenty 
thousand  dollars  with  Goldsmith  as  surety,,  and  payable  as 
aforesaid,  aud  with  the  proceeds  thereof  paid  the  Steffeb 
note  with  interest,  two  thousand  one  hundred  and  forty-nine 
dollars  aud  eight  cents,  and  the  one  thousand  dollars  com- 
mission to  Goldsmith,  but  did  not  pay  the  notes  due  Ladd 
aud  Tilton  as  aforesaid,  but  the  same  were  afterwards  paid 
by  Goldsmith;  and  on  September  22,  said  Bussell  mort- 
gaged the  property  of  the  corporation  to  Goldsmith  to 
secure  him  against  loss  as  aforesaid. 

The  authority  for  executing  the  mortgage  was  as  follows: 
At  a  special  meeting  of  the  directors  called  by  the  president 
and  held  on  September  21, 1876,  in  the  office  of  Goldsmith, 
at  Portland,  about  a  mile  distant  from  Albina,  and  but  a 
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short  distance  from  the  place  of  business  of  John  Mc- 
Cracken,  a  resolution  was  passed,  authorizing  Bussell  to 
obtain  the  loan  and  execute  the  mortgage  to  Goldsmith,  as 
president,  as  aforesaid;  but  only  the  directors,  Goldsmith 
and  Bussell,  were  present  at  such  meeting;  McCraoken  be* 
ing  confined  to  his  house  by  a  serious  illness,  and  unable  to 
attend,  although  Bussell  left  a  written  notice  for  him  of  the 
time  and  place  of  meeting  at  his  place  of  business  on  the 
same  day,  and  but  a  short  time  before  the  meeting  was  held, 
which  McCracken  did  not  receive,  and  could  not  have  com- 
plied with  if  he  had. 

There  was  no  desire  or  intention  upon  the  part  of  Bussell 
or  Goldsmith  to  hold  this  meeting  without  the  presence  of 
McCracken,  for  it  was  understood  and  expected  that  both 
he  and  Goldsmith  would  act  in  all  matters,  if  otherwise 
lawful,  as  desired  by  Bussell,  to  whom  as  between  them 
the  enterprise  in  fact  belonged,  and  by  whom  it  was  ex- 
pected it  should  be  controlled.  At  the  date  of  this  loan 
and  mortgage  the  first  four  payments  on  the  contract  to 
construct  the  vessel  had  been  received  by  the  corporation, 
and  the  fifth  and  last  one  had  been  hypothecated  to  the  Hsk- 
tional  Bank  aforesaid,  to  secure  seventeen  thousand  and 
thirty-one  dollars  and  sixty-three  cents  of  a  prior  indebted- 
ness to  such  bank  of  eighteen  thousand  three  hundred  and 
ninety-nine  dollars  and  ninety-six  cents;  and  the  corpora- 
tion was  also  indebted  to  Ladd  &  Tilton,  bankers,  on  its 
notes  sixteen  thousand  dollars,  nearly  all  of  which  was  over 
due  eighteen  months,  and  twelve  thousand  one  hundred  and 
one  dollars  on  overdraft. 

The  corporation  having  failed  to  pay  said  note  of  twenty 
thousand  dollars,  and  Goldsmith  being  unable  to  do  so 
when  demanded,  the  latter  procured  Elijah  Corbett  to  take 
up  the  same  on  January  8,  1877,  by  giving  his  note  for  the 
sum  then  due  thereon,  twenty  thousand  six  hundred  and 
eighty-six  dollars  and  sixty-seven  cents,  payable  one  day 
after  date  to  the  said  bank,  in  consideration  of  which  said 
Goldsmith  duly  assigned  to  him  said  mortgage,  and  to- 
gether with  Philip  Wasserman  aforesaid,  made  and  deliv- 
ere<l  to  him  a  writing,  by  which  they  undertook  and  agreed 
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to  make  up  and  pay  any  loss  which  said  Corbett  might 
sustain  by  reason  of  taking  up  said  note,  he  using  due 
diligence  to  enforce  said  mortgage. 

The  defendant  maintains  that  the  mortgage  is  yoid,  and 
therefore  the  complainant  is  not  entitled  to  the  relief  sought, 
because:  1.  The  execution  of  the  note  and  mortgage  was 
unauthorized;  2.  The  transaction  constituted  an  unlawful 
preference  to  Goldsmith,  contrary  to  section  35,  of  the 
bankrupt  act  (sec.  6128  of  the  B.  S.);  and,  3.  In  taking 
such  preference,  Goldsmith  violated  his  trust  as  a  director 
of  the  corporation. 

This  mortgage  was  given  to  Goldsmith  to  indemnify  him 
against  loss  as  surety  upon  the  note  of  the  corporation  to 
the  bank,  and  as  a  contract  it  included  only  himself  and 
his  principal.  And  although  the  mortgage  and  note  are  a 
part  of  the  same  transaction,  yet  the  former  was  not  given 
to  the  bank  to  secure  the  payment  of  the  latter,  and  there- 
fore it  is  not  an  incident  of  it,  and  does  not,  in  equity,  pass 
with  it,  as  such,  to  a  third  person.  Neither  is  it  a  nego- 
tiable instrument,  which  would,  under  the  law-merchant, 
pass  into  the  hands  of  a  third  person,  by  indorsement  or 
delivery,  freed  from  any  equities  or  defects  which  might 
attach  to  it  as  between  the  original  parties  to  it.  It  is  a  mere 
chose  in  action,  and  passes  by  assignment  subject  to  the 
equities  existing  between  the  mortgagor  and  the  mortgagee. 
Therefore,  in  this  suit,  the  complainant,  Corbett,  stands  in 
the  place  of  his  assignor.  Goldsmith,  with  the  same,  and 
no  other,  rights  in  the  premises.  {In  re  Kansas  City  etc.,  9 
B.  E.  82;  U.  S.  v.  Sturges,  1  Paine,  534;  Fales  v.  Maybeiry, 
2  Gal.  564.) 

The  question  arises  then,  was  this  note  and  mortgage  au- 
thorized by  the  corporation  ?  The  power  conferred  upon 
the  president  by  the  by-laws  to  borrow  money  when  the 
necessity  of  the  corporation  might  require  it,  has  been  in- 
voked by  the  complainant  to  sustain  the  loan,  but  as  the 
limit  of  this  authority,  fifty  thousand  dollars,  had  already 
been  exceeded  by  the  president,  no  support  to  the  transac- 
tion can  be  derived  from  this  source.  It  is  also  contended 
by  the  defendant  that  the  use  of  the  money  obtained  by  the 
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loan  in  the  affairs  of  the  corporation  was  a  ratification  of 
the  act  of  the  president  in  making  it.  The  authorities  cited 
in  support  of  this  proposition  are  all  cases  where  there  was 
a  formal  ratification  of  an  informal  or  unauthorized  act  by 
the  directors  or  governors  of  the  corporation  assembled  in 
a  formal  meeting.  But  in  this  case,  there  never  was  any 
meeting  of  the  directors  after  the  making  of  the  note  and 
mortgage,  and  therefore  there  could  be  no  ratification  by 
them.  A  corporation  acts  by  its  directors;  and  to  do  so, 
they  or  a  majority  of  them  must  meet  together  as  a  board, 
and  that  fact,  and  their  action  thereat,  must  appear  from 
its  records.     {In  re  8L  Hden  Mill  Co.,  3  Saw.  92.) 

Failing  upon  these  points,  the  complainant  maintains 
that  the  note  and  mortgage  were  duly  authorized  at  the 
meeting  of  the  directors  on  September  21.  The  defendant 
objects  to  the  authority  of  this  meetiug,  that  it  was  not  duly 
called,  and  the  directors  not  being  all  present,  it  had  no 
authority  to  act.  It  is  claimed  that  the  meeting  was  not 
duly  called,  because  not  called  at  the  place  where  the  cor- 
poration had  its  principal  place  of  business,  and  because 
McCracken  was  not  .duly  notified  of  it.  There  is  nothing 
in  the  corporation  act  of  this  state  which  requires  the 
directors  of  a  corporation  to  hold  their  meetings  at  the 
place  where  it  has  its  principal  office  or  place  of  business, 
or  elsewhere.  The  statute  is  silent  upon  the  subject.  The 
matter  is  left  where  it  properly  belongs,  to  be  regulated  by 
the  by-laws  of  each  corporation  to  suit  its  own  convenience. 
The  by-laws  of  this  corporation  provided  for  the  holding  of 
one  regular  meeting  a  year,  of  the  directors,  at  its  principal 
office  or  place  of  business,  Albiua,  and  gave  the  president 
unqualified  authority  to  call  special  meetings  at  any  time 
by  giving  written  notice  of  the  time  and  place  thereof.  The 
plain  inference  from  this  is,  that  the  president  was  au- 
thorized to  name  the  place  as  well  as  the  time  of  a  special 
meeting,  and  therefore  he  might  exercise  his  judgment  in 
the  premises,  and  name  some  other  place  than  Albiua, 
Portland,  for  instance,  the  place  where  the  other  two 
directors  lived,  and  carried  on  business,  and  could  most 
conveniently  attend  such  meetiug. 
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The  notice  to  McCracken  was  a  written  one.  It  was  left 
by  the  president  at  his  place  of  business,  and  was  doubtless 
sufficient  to  have  secured  his  attendance  if  he  had  not  been 
confined  to  his  house  by  illness.  His  indisposition  appears 
to  have  been  well  known,  and  the  notice  to  him  was  natur- 
ally regarded  somewhat  as  a  matter  of  form.  The  corpora- 
tion act,  section  11  (Or.  Code,  p.  627),  provides  that  the 
powers  vested  in  the  directors  may  be  exercised  by  a  ma- 
jority of  them.  True,  the  by-laws  of  this  corporation  pro- 
vided that  all  the  directors  should  have  notice  of  the  time 
and  place  of  a  special  meeting.  But  no  particular  notice  is 
prescribed,  and  I  thiok,  under  the  circumstances,  this  was 
sufficient.  Indeed,  it  is  not  certain  that  in  this  case  it  was 
absolutely  necessary  to  give  notice  to  McCracken  at  all. 
The  business  of  the  corporation  could  not  nor  need  not  be 
delayed  to  await  his  recovery;  and  if  he  was  clearly  too  ill 
to  attend,  notice  to  him  would  have  been  a  useless  act. 
But,  be  this  as  it  may,  such  notice  was  left  for  him  at  his 
place  of  business  as  gave  him  an  opportunity,  if  he  had 
been  able,  to  be  present  at  the  meeting. 

The  note  and  mortgage  having  been  fully  authorized  by 
the  directors,  and  duly  executed  by  the  president  and  sec- 
retary, was  the  transaction  an  unlawful  preference  to  Gold- 
smith under  the  bankrupt  law  ? 

As  counsel  for  the  defendant  admits,  to  bring  this  trans- 
action within  section  35  of  the  bankrupt  act  (Sec.  6128  of 
the  B.  S.),  it  is  necessary  to  show:  1.  That  the  corporation 
was  insolvent  at  the  date  of  the  mortgage;  2.  That  Gold- 
smith was  then  a  creditor  of  the  corporation  or  under  a 
liability  for  it;  3.  That  the  mortgage  was  made  with  a 
view  to  give  Goldsmith  a  preference;  and,  4.  That  the  latter 
had  reasonable  cause  to  believe  that  the  corporation  was 
insolvent,  and  that  he  knew  the  mortgage  was  made  in 
fraud  of  the  law.  About  the  insolvency  of  the  corpora- 
tion there  can  be  no  doubt;  and  if  Goldsmith  was  a  ored-' 
itor  of  the  corporation  or  under  a  liability  for  it,  and  the 
money  obtained  upon  the  transaction  was  applied  upon  his 
claim,  or  to  discharge  such  liability,  then  he  received  a 
preference,  and  the  reasonable  inference  is,  that  the  mort- 
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gage  was  made  with  that  view — for  that  purpose.  {Too/  v. 
Martin,  13  Wall.  i8;  Inre  Sutherland,  1  Deady,  348.)  Bat 
upon  the  facts  it  does  not  appear  that  Ooldsmith  was  a 
creditor  of  the  corporation,  or  under  any  liability  for  it. 

The  claim  of  the  defendant  is,  that  Goldsmith  was  uuder 
a  liability  for  the  corporation  upon  the  Steffen  note.  But 
certainly  this  is  not  well  founded.  Goldsmith's  relation  to 
this  note  was  simply  that  of  an  accommodation  indorser  for 
Steffen.  He  thereby  came  under  a  liability  for  Steffen,  but 
for  no  one  else.  Nor  was  his  relation  thereto  changed  by  the 
fact  that  the  corporation  subsequently  guaranteed  its  pay- 
ment. The  only  effect  of  this  was  to  put  the  corporation 
under  some  sort  of  liability  for  Goldsmith.  Neither  did 
the  transaction  make  Goldsmith  a  creditor  of  the  corpora- 
tion, although  that  was  probably  the  effect  of  it  as  to 
Druck.  The  plain  fact  is,  that  the  corporation  agreed  to 
pay  this  note  to  Druck  for  Steffen,  because  it  was  indebted 
to  Steffen  and  unable  to  pay  him,  and  the  subsequent  pay- 
ment of  it  out  of  the  money  obtained  on  this  note  and 
mortgage,  if  it  operated  as  a  preference  at  all,  it  operated 
as  a  preference  in  favor  of  Druck  and  Steffen,  and  not 
Goldsmith. 

It  is  also  claimed  by  the  defendant  that  Goldsmith,  be- 
ing on  the  bond  of  the  corporation  for  the  construction  of 
the  vessel,  was  to  that  extent  "under  a  liability"  for  it; 
that  this  money  was  procured  for  the  purpose,  and  applied 
to  the  discharge  of  such  liability  by  paying  the  debts 
incurred  in  its  construction,  and  purchasing  labor  and 
material  for  itis  completion. 

It  is  di£Scult  to  say  upon  the  evidence  what  disposition 
was  made  of  all  this  twenty  thousand  dollars,  but  it  appears 
probable  that  the  greater  portion  of  it  was  applied  as  sug- 
gested. 

But  the  bond  was  not  forfeited — at  least  no  claim  to  that 
effect  was  or  is  made,  and  the  reserved  or  last  payment  was 
largely  in  excess  of  what  was  necessary  to  complete  the 
vessel.  Goldsmith's  liability  on  the  bond  was  yet  con- 
tingent and  not  absolute.  In  my  judgment,  the  liability 
contemplated  by  the  statute,  is  an  absolute,  and  not  a  con- 
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tingent  one.  No  authorities  on  this  point  have  been  cited 
by  counsel  for  either  party.  In  Bean  v.  Loflin^  5  B.  R. 
333,  it  was  held  that  when  the  principal  on  a  note,  though 
insolvent,  paid  it  at  maturity  and  was  adjudged  a  bankrupt, 
that  the  assignee  could  not  recover  it  from  a  co-maker  who 
was  a  surety  in  fact,  because  his  liability  up  to  the  maturity 
and  payment  of  the  note  was  contingent,  and  never  became 
absolute,  and  therefore  was  not  ''benefited"  by  such  pay- 
ment in  the  legal  sense  of  the  term.  This  ruling  is  in  con- 
sonance with  the  provisions  of  section  19  of  the  bankrupt 
act,  and  the  decisions  thereunder,  to  the  effect  that  con- 
tingent liabilities,  including  that  of  an  indorser  prior  to 
demand  and  notice,  are  not  debts  provable  in  bankruptcy. 
(See  sec.  19  Bankrupt  Act;  Sec.  6067,  ei  seq.f  B.  S. ;  In  re 
Loder,  4  B.  R.  190;  In  re  Nickodemus,  3  Id.  231.) 

The  case  of  Barllwhw  v.  BeaVy  18  Wall.  635,  cited  by 
the  defendant,  which  arose  out  of  the  same  bankruptcy  as 
Bean  v.  Laflin,  supra,  does  not  differ  from  this;  for  there, 
although  the  payment  by  the  insolvent  debtor  and  principal 
of  the  note  was  held  to  be  a  preference  to  his  indorser,  the 
liability  of  such  indorser  had  already  become  fixed  and  ab- 
solute. 

This  mortgage  is  also  claimed  to  be  void  on  the  further 
ground  that  the  transaction  was  had  with  a  view  to  procure 
money  to  pay  the  individual  notes  of  Bussell,  amounting  to 
six  thousand  dollars,  due  Ladd  &  Tilton,  upon  which  Gold- 
smith was  an  indorser.  But  there  are  three  answers  to  this 
'  claim,  either  of  which  are  sufficient:  1.  The  individual  debt 
of  Bussell  to  Ladd  &  Tilton  was  not  the  debt  of  the  cor- 
poration, and  whatever  liability  Goldsmith  might  have 
been  under  on  account  of  it,  it  was  for  Bussell  and  not  the 
corporation  which  is  alleged  to  have  made  this  mortgage 
with  intent  to  give  a  preference;  2.  So  far  as  appears, 
Goldsmith^s  liability  upon  those  notes  was  yet  contingent 
and  not  fixed — they  were  not  yet  due;  3.  The  purpose  to 
pay  these  notes  with  this  money  was  never  carried  out, 
and  the  amount  was  otherwise  applied  by  the  corporation, 
without  in  any  way  benefiting  Goldsmith.  Indeed,  Bussell 
failed  to  pay  the  notes  at  all,  and  Goldsmith  was  compelled 
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to  pay  them  himself.  An  intention  to  prefer  or  to  make 
any  unlawful  use  of  this  money  did  not  affect  the  legality 
of  the  transaction,  if  it  was  never  carried  into  action. 

But  admitting  that  this  mortgage  is  valid,  notwithstand- 
ing the  bankrupt  law,  the  defendant  insists  that  it  is  void 
in  equity,  because  the  corporation  being  insolvent,  Gold- 
smith, as  a  director,  by  means  of  this  transaction,  secured 
an  advantage  to  himself  at  the  expense  of  the  creditors  of 
the  corporation,  in  plain  violation  of  his  trust.  In  support 
of  this,  it  is  claimed  that  Goldsmith,  being  liable  to  pay 
the  Steffen  note  and  the  two  individual  notes  of  Bussell,  as 
a  director,  authorized  and  procured  this  loan  and  mortgage 
with  the  understanding  and  for  the  purpose  of  obtaining 
funds,  by  mortgaging  the  principal  property  of  the  corpo- 
ration, to  pay  off  these  notes,  and  thus  free  himself  from 
snch  liability  at  the  expense  of  the  creditors.  So  far  as  the 
Bussell  notes  are  concerned,  the  transaction  is  valid.  For, 
although  the  loan  and  mortgage  was  undoubtedly  made 
with  a  view,  among  other  things,  of  raising  money  to  pay 
them  with,  yet  the  fact  being  that  for  some  reason  the 
money  was  not  so  applied,  the  creditors  of  the  corporation 
suffered  no  inconvenience  on  that  account.  But  as  to  the 
Steffen  note,  the  circumstances  are  different.  At  the  date 
of  the  mortgage,  Goldsmith,  although  not  a  creditor  of  the 
corporation,  was  liable  as  a  principal  upon  the  Steffen  note. 
This  instrument  was  overdue,  and  he  had  waived  demand 
and  notice.  The  guaranty  of  the  corporation  did  not  affect 
him.  That  was  merely  a  collateral  security  to  the  holder.  ' 
It  is  even  doubtful  if  there  was  any  extension  of  time  or 
payment  as  to  Goldsmith  and  Steffen.  The  guaranty  of  the 
corporation  was  that  the  note  should  be  paid  in  sixty  days, 
but  there  was  no  agreement  between  Druck  and  Goldsmith 
and  Steffen,  or  eithei  of  them,  that  they  should  have  any 
farther  time  to  pay  in.  But  assuming  that  the  agreement 
between  Druck  and  the  corporation  impliedly  extended  the 
time  m  payment  sixty  days,  that  did  not  discharge  Gold- 
smith from  his  liability.  In  the  first  place,  the  note  being 
overdue  and  demand  and  notice  having  been  waived.  Gold- 
smith's liability  was  no  longer  contingent,  that  of  an  in- 
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dorser,  but  absolute,  that  of  a  maker  or  principal.  But  if 
the  supposed  extension  bad  been  given  while  he  was  yet 
only  an  indorser,  he  woald  not  have  been  discharged 
thereby,  because:  1.  The  agreement  or  guarantee  was  not 
between  the  principal  in  the  note,  Steffen,  and  the  indorsee, 
Druck,  but  between  the  latter  and  a  third  person,  the  cor- 
poration; 2.  There  was  no  consideration  for  the  supposed 
agreement  to  extend  the  time,  as  between  Druck  and 
Steffen;  and,  3.  If  the  facts  were  otherwise  in  these  par- 
ticulars, it  is  manifest  that  the  agreement  between  Druck 
and  the  corporation,  which  it  is  claimed  operated  as  an  ex- 
tension of  time,  as  to  Steffen,  was  made  in  the  interest  of 
Goldsmith  and  with  his  full  knowledge  and  assent,  and 
therefore  he  cannot  claim  to  be  discharged  by  it.  Upon 
these  points  it  is  unnecessary  to  consume  time  in  argument 
or  citation  of  authorities.  It  is  sufficient  to  refer  to  Daniel 
on  Neg.  Inst.,  sec.  1312  et  acq.  « 

It  is  also  contended  that  Ooldsmith  was  not  aware  of  the 
insolvency  of  the  corporation;  Bussell  having  told  him  at 
the  time  that  it  was  ''  prosperous  and  perfectly  solvent." 

It  is  difficult  to  see  how  a  director  of  this  corporation, 
could  have  been  ignorant  of  its  insolvency,  except  upon  the 
theory  that  he  was  a  director  only  in  form,  and  knew  noth- 
ing thereby  of  its  internal  arrangement  or  affairs,  and  this 
appears  to  have  been  the  character  of  Ooldsmith's  director- 
ship. It  was  probably  accepted  and  held  by  him  as  a 
matter  of  form  to  accommodate  Bussell  in  an  enterprise 
which  substantially  belonged  to  the  latter,  and  in  which  he 
had  nothing  invested. 

But,  be  this  as  it  may,  the  law  will  not  permit  a  person 
to  become  a  director,  in  a  corporation,  and  neglect  the 
duties  and  avoid  the  responsibilities  thereof,  as  to  third 
persons,  with  impunity.  A  voluntary  ignorance  of  what  it 
is  his  duty  to  know  and  understand  is  no,  excuse  for  him 
when  the  rights  of  others  are  in  question.  By  becoming  a 
director,  which  includes  the  taking  an  oath  to  "  faithfully 
and  honestly  discharge"  the  duties  of  the  office,  he  en- 
gages to  take  good  care  of  the  interests  of  the  stockholders 
and  creditors  intrusted  to  his  charge,  and  this  necessarily 
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implies  that  he  will  use  due  diligence  to  keep  himself 
properly  informed  concerning  the  same. 

An  examination  of  the  books  of  the  corporation  at  any 
time  for  a  considerable  period  of  time  prior  to  the  date  of 
the  mortgage  would  have  shown  Mr.  Goldsmith  that  it  was 
insolvent;  and  that  as  far  back  as  January  1,  1876,  it  had 
sunk  nearly  seven  thousand  dollars  of  its  nominally  paid 
up  capital. 

A  director  of  an  incorporation  is  a  trustee  of  its  property 
and  assets  for  its  stockholders  and  creditors,  and  it  is  con- 
trary to  the  first  principles  of  equity  that  he  should  deal 
with  such  property  for  his  own  advantage  and  to  their 
injury.  (Koehlei-  v.  Black  River  Co.^  2  Black,  720;  Dimryy. 
Oro88,  7  Wall.  302;  Bntta  v.  IVood,  38  Barb.  188;  Cimun  v. 
Arkansas,  15  How.  627;  Sawyei-  v.  Hoag,  17  Wall.  620; 
Bradley  v.  FanoeU,  1  Holmes,  437.) 

In  Koehler  v.  The  Black  River  Co.,  sup^-a,  the  corporation 
being  in  embarrassed  circumstances,  the  directors  secured 
debts  due  some  of  themselves  to  the  prejudice  of  the  other 
creditors.  In  delivering  the  opinion  of  the  court  Mr. 
Justice  Davis  says :  ''Directors  cannot  thus  deal  with  the 
important  interests  entrusted  to  their  management.  They 
hold  a  place  of  trust,  and  are  obliged  by  accepting  that 
trust  to  execute  it  with  fidelity;  not  for  their  own  benefit, 
but  for  the  common  benefit  of  the  stockholders  of  the  cor- 
poration. In  executing  this  mortgage,  and  thereby  securing 
to  themselves  advantages  that  were  not  common  to  all  the 
stockholders,  they  were  guilty  of  an  unauthorized  act,  and 
violated  a  plain  principle  of  equity  applicable  to  trustees." 

In  Drury  v.  Cross,  sup-a,  the  directors  of  a  corporation 
provided  for  the  payment  of  debts  upon  which  they  were 
liable  as  indorsers,  with  the  assets  of  the  corporation.  In 
delivering  the  opinion  of  the  court,  Mr.  Justice  Davis  says : 
''The  transaction  which  this  case  discloses  cannot  be  sus* 
tained  in  a  court  of  equity.  The  conduct  of  the  directors 
of  this  railroad  company  was  very  discreditable  and  with- 
out authority  of  law.  It  was  their  duty  to  administer  the 
important  matters  committed  to  their  charge  for  the  benefit 
of  all  parties  interested,  and  in  securing  to  themselves  ad- 
27 
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vantages  not  common  to  the  others,  they  were  guilty  of  a 
plain  breach  of  trust." 

In  Bradley  v.  Fanvdly  supra^  the  directors  of  an  insolvent 
corporation  transferred  its  assets  to  a  creditor  composed  of 
a  partnership  of  which  one  of  them  was  a  member.  The 
transaction  was  declared  void,  and  the  coart,  Shipley,  J., 
says:  ''The  fiduciary  relation  between  the  directors'^ and 
the  creditors  being  established,  and  the  fact  that  the  trus- 
tees in  dealing  with  the  trust  fund  have  secured  to  them- 
selves a  benefit  or  advantage  over  the  creditors,  or  a  benefit 
or  advantage  to  themselves  as  creditors  over  ai^d  above 
other  creditors,  taints  the  transaction  and  invokes  the  aid 
of  a  court  of  equity  to  see  to  the  right  execution  of  the  trust. 
Not  that  the  trustees  cannot  prefer  one  creditor  to  the  others 
at  common  law,  and  outside  the  provisions  of  the  bankrupt 
act,  but  that,  in  equity,  a  trustee  cannot  contract  with  him- 
self as  he  may  with  a  third  party.  If  he  exercises  in  his  own 
favor  the  powers  he  may  rightfully  exercise  in  favor  of 
another,  the  court  does  not  stop  to  inquire  whether  he  gained 
or  lost.  It  is  enough  that  the  beneficiary  is  dissatisfied 
with  the  transaction  for  the  court  to  set  the  transaction 
aside,  without  requiring  the  beneficiary  to  prove  actual  loss 
or  fraud." 

The  one  thousand  dollars  taken  out  of  this  loan  by  Gold- 
smith as  a  compensation  for  going  on  the  corporation  note, 
in  my  judgment  comes  within  the  spirit  of  the  rule  laid 
down  in  these  authorities.  The  transaction  was  in  fact  a 
dealing  with  a  trust  fund  by  a  trustee — ^a  dealing  with  him- 
sel,  that  is  liable  to  great  abuse,  and  I  think  ought  not  to 
be  tolerated.  When  Goldsmith  went  security  for  his  cor- 
poration for  a  loan  for  the  benefit  of  its  business  or  cred- 
itors, it  was  so  far  proper  and  right  that  he  should  be  in- 
demnified by  a  mortgage  of  its  property;  but  to  take  five 
per  centum,  or  any  other  portion  of  the  loan  as  a  compensa- 
tion for  an  act  which  was  voluntary,  and  for  which  he  was 
secured  against  loss,  appears  to  me  to  have  been  an  unlaw- 
ful appropriation  of  the  trust  fund. 

The  great  extent  to  which  corporations  have  become  the 
agency  through  which  the  business  of  the  country  is  trans- 
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acted,  and  its  property  is  held  and  managed,  makes  it  neces- 
sary that  the  salutary  rules  enforced  by  courts  of  equity 
in  other  cases  of  fiduciary  relation  should  be  rigidly  ap- 
plied to  the  numerous  and  important  trusts  held  by  the 
managers  of  these  organizations.  And  in  the  case  of  insol- 
Tent  corporations,  like  the  Oregon  Iron  Works,  there  is 
every  reason  to  exact  the  most  scrupulous  conduct  at  the 
hands  of  their  directors  when  dealing  with  the  trust  prop- 
erty. As  was  well  said  in  Bradley  v.  Fartaell,  supra: 
**  Standing  in  a  fiduciary  relation,  as  it  were  at  the  bedside 
of  a  dying  friend,  if  they  are  subsequently  found  in  posses- 
sion of  a  portion  of  his  effects,  they  must  show  title  by  a 
conveyance,  untainted  by  the  exercise  of  that  power  which 
the  trust  relation  gave  them  to  influence  the  disposition 
made  by  the  decedent  of  his  property  in  their  favor,  to  the 
prejudice  of  others  having  equal  claims  to  the  inheritance." 

Goldsmith  also  admits  that  at  the  time  of  making  the 
mortgage,  he  was  under  a  liability  for  the  corporation  of 
one  hundred  and  twenty-five  dollars,  due  the  workmen  on 
the  vessel,  which  he  had  guaranteed  the  payment  of,  and 
which  was  paid  out  of  this  loan,  and  expected  to  be.  Stand- 
ing by  itself,  the  rule  de  minimis  non  curat  lex,  might  have 
applied  to  so  small  a  matter  as  this,  compared  with  the  mag- 
nitude of  the  transaction,  but  as  it  is,  it  must  be  added  to 
the  other  circumstances  of  the  transaction  which  the  law 
pronounces  unlawful. 

Much  has  been  said  by  counsel  about  the  knowledge  and 
purpose  with  which  Goldsmith  participated  in  this  transac- 
tion. It  is  probable,  as  has  been  suggested,  that  he  regarded 
his  official  relation  to  the  subject  as  one  of  mere  form,  and 
did  not  stop  to  consider,  or  was  unaware  that  in  law  he  was  a 
director,  under  the  same  obligation  to  the  creditors  of  the 
corporation  as  if  he  had  been  actually  engaged  in  the  manage- 
ment of  its  affairs  and  familiar  with  its  financial  condition. 
So  far  as  the  payment  of  the  Steffen  note  is  concerned,  the 
taking  of  the  commission  for  signing  the  corporation  note, 
and  the  payment  of  the  sum  guaranteed  to  the  workmen,  I 
find  that  the  consideration  for  this  mortgage  is  unlawful,  be- 
cause the  transaction  was  so  far  contrary  to  equity  and  the 
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rules  prescribed  for  the  conduct  of  trustees;  but  I  do  not 
find  a  conscious  purpose  or  actual  intention  upon  the  part 
of  Goldsmith  to  gain  an  advantage  for  himself  at  the  ex- 
pense of  the  creditors  of  the  corporation,  although  such  was 
the  effect  of  his  conduct,  viewed  in  the  light  of  all  the  cir- 
cumstances including  the  final  result. 

It  remains  to  be  considered  what  is  the  effect  of  this 
illegality  upon  the  mortgage.  Does  it  avoid  it  wholly  or 
pro  tavto,  only  so  far  as  the  illegal  consideration  extends? 
The  matter  is  not  free  from  doubt,  and  was  not  noticed  by 
counsel.  But  I  think  the  better  rule  is,  tbat  where  the  illegal 
consideration  is  clearly  separable  from  the  legal,  that  the 
contract  is  good  for  the  latter,  and  only  void  as  to  the 
residue. 

In  Benny  v.  Dana,  56  Mass.  161,  it  was  held  that  a  mort- 
gage of  personal  property,  which,  as  to  some  of  the  debt 
thereby  secured,  was  contrary  to  the  solvent  laws,  is  wholly 
void.  But  in  Bucknam  v.  Goes.  13  B.  B.  343,  the  correct- 
ness of  this  rule  is  questioned,  and  Fox,  J.,  expressed  the 
opinion  that  where  a  certain  part  of  a  loan  became  part  of 
the  assets  of  the  debtor's  estate,  that  the  assignee  should 
not  be  allowed  to  avoid  the  security  therefor;  and  in  In  re 
Siowe  etc.,  6  B.  B.  431,  the  same  judge  held,  that  when  a 
mortgage  is  given  for  a  debt  which  was  un  unlawful  prefer- 
ence, and  another  that  was  not;  it  was  valid  as  to  the  latter 
though  void  as  to  the  former. 

In  JJ.  S.  V.  Bradley,  10  Pet.  368,  it  was  held  that  a  deed 
may  in  many  cases  be  good  in  part,  and  void  for  the  residue, 
where  the  residue  is  founded  in  the  illegality,  but  not  malum 
in  se. 

The  illegal  consideration  in  this  case  is  the  sum  paid  on 
the  Steffen  note,  two  thousand  one  hundred  and  forty-nine 
dollars,  the  sum  paid  to  a  director  as  commissions,  one 
thousand  dollars,  and  the  wages  guaranteed  by  him,  and 
paid  by  the  corporation  out  of  this  loan,  one  hundred  and 
twenty-five  dollars,  making  in  all  the  sum  of  three  thousand 
two  hundred  and  seventy-four  dollars;  which  deducted  from 
twenty  thousand  dollars  leaves  sixteen  thousand  seven  hun- 
dred and  twenty-six  dollars,  which  sum,  with  interest  atone 
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per  centum  per  month  from  the  date  of  the  mortgage  makes 
the  amount  nineteen  thousand  five  hundred  and  sixty-nine 
dollars  and  foiiy-two  cents,  for  which  the  complainant  is 
entitled  to  a  lien  upon  the  premises  from  the  date  of  the 
mortgage,  and  to  a  sale  of  them  to  satisfy  the  same,  and 
there  will  be  a  decree  accordingly. 


The  United  States  y.  372  Pipes  of  Distilled 

Spirits. 

District  Court,  District  op  California. 
February  27,  1879. 

L  FoRPETTURE — SECTION  3281,  R.  S.,  CONSTRUED. — The  forfeiture  denouoced 
in  section  3281  of  the  K.  S.  is  of  all  distilled  spirits,  etc.,  found  in  the 
distillery,  etc. ,  and  of  all  distilled  spirits  wherever  found  owned  by  the 
distiUer  at  the  time  of  seizure.  It  does  not  extend  to  spirits  not  the  pro- 
duct, and  which  have  not  been  the  subject  of  illicit  operations,  and 
which  have  been  disposed  of  by  him  to  innocent  parties  for  value,  not- 
withstanding that  the  distiller  may  have  owned  them  at  some  time 
during  the  period  of  his  illicit  operations.  A  bona  fide  mortgagee  of  such 
spirits  will  be  protected  to  the  extent  of  his  lien,  notwithstanding  that 
the  legal  title  may  remain  in  the  distiUer.  And  conversely ^  his  rights 
will  be  limited  to  the  inforcement  of  his  lien,  notwithstanding  that  his 
mortgage  is  in  the  form  of  a  bill  of  sale  absolute  on  its  face. 

Before  Hoffman,  District  Judge. 

Philip  Teare,  United  States  Attorney,  for  plaintiff. 

* 

Latimer,  Morrow  and  Geo.  Cadioalader,  for  defendant. 

Hoffman,  J.  The  general  proposition  on  which  the  dis- 
trict attorney  chiefly  relies  in  support  of  his  demurrer  is  too 
firmly  established  to  be  questioned.  Where  a  statute  in 
terms  denounces  a  forfeiture  of  property  as  a  penalty  for  a 
violation  of  law,  without  alternative  of  value  or^other  qualifi- 
cations or  provisions,  or  language  showing  a  different  intent, 
the  forfeiture  takes  place  absolutely  and  instantaneously 
on  the  commission  of  the  offense,  and  it  is  not  in  the  power 
of  the  offender,  or  former  owner,  to  defeat  the  forfeiture  by 
a  subsequent  transfer  of  the  property,  even  to  a  bona  fide 
purchaser.     (2  Abbott,  U.  S.  R.  314;  U  Wall.  44.) 


422         United  States  v.  372  Pipes  of  Spirits.  [Dist.  Ct. 

Opinion  of  the  Court — Hoffman,  J.  •  [February, 

The  question  presented  in  this  case  is,  whether  this  prin- 
ciple is  applicable.  The  information,  in  substance,  alleges 
that  certain  persons  therein  named  did,  during  the  months 
of  May,  June,  July,  August,  September,  October  and 
November,  a.d.  1878,  at  a  certain  distillery  owned  by  them, 
manufacture  a  large  quantity,  to  wit,  ten  thousand  gallons 
of  distilled  spirits,  with  intent  to  defraud  the  United  States, 
and  for  the  purpose  of  selling  the  same  with  intent  io  de- 
fraud the  United  States,  and  that  the  United  States  has 
been  thereby  defrauded  of  the  sum  of  nine  thousand  dol- 
lars. That  the  fourteen  thousand  seven  hundred  and 
twenty-one  and  forty  one  hundredths  gallons  of  spirits 
seized  were  manufactured  at  said  distillery  with  intent  to 
defraud  the  United  States  of  the  tax  due  thereon. 

The  libel  further  alleges  that  at  the  time  of  the  seizure 
the  said  spirits  were  owned  by  the  persons  who  owned  and 
carried  on  said  distillery  as  aforesaid,  and  were  found  in  a 
certain  warehouse  in  the  city  and  county  of  Sacramento. 
The  answer  of  the  National  Gold  Hank  of  D.  O.  Mills  & 
Co.  alleges  in  substance  that  at  the  time  of  the  seizure  the 
distiUed  spirits  in  question  were  lawfully  stored  in  the 
United  States  bonded  warehouse  at  Sacramento;  that  the 
gold  bank  had,  previously  to  the  seizure,  purchased  the 
three  hundred  and  fifty-two  packages  claimed  by  it  under  a 
regular  bill  of  sale,  absolute  on  its  face,  but  intended  as 
security  for  advances  made  by  it  to  the  full  value  of  the 
liquor  transferred;  that  the  change  of  title  was  duly  regis- 
tered in  the  bonded  warehouse,  and  also  on  the  books  of 
the  collector's  office;  that  the  sales  and  transfers  were  made 
in  good  faith,  and  in  the  ordinary  course  of  trade,  and  with- 
out any  suspicion  of  any  irregularity  on  the  part  of  the 
distillery. 

It  is  further  alleged  that  prior  to  the  seizure,  the  claim- 
ant had  offered  to  pay  the  government  tax.  The  special 
plea  of  Mrs.  Hinckson,  claimant  of  fifty  packages  of  the 
liquor,  sets  forth  the  same  state  of  facts,  with  the  addition 
that  the  fifty  packages  were  manufactured  the  year  previous 
to  the  period  during  which  the  information  alleges  the  dis- 
tillery was  operated  in  violation  of  law. 
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The  information  is  founded  upon  section  3281  of  the  B.  S. 
This  section,  in  substance,  provides  that:  ''Every  person 
who  engages  in,  or  carries  on,  the  business  of  a  distillei 
irith  intent  to  defraud  the  United  States  of  the  tax  on  the 
spirits  distilled  by  him,  or  any  part  thereof,  shall,  etc.  *  * 
All  the  distilled  spirits  or  wines  owned  by  such  person, 
wherever  found,  and  all  the  distilled  spirits  or  wines  and 
personal  property  found  in  the  distillery,  or  in  any  build- 
ing, room,  yard,  or  inclosure  connected  therewith,  and  used 
in,  or  constituting  a  part  of  the  premises,  *  *  *  shall 
be  forfeited  to  the  United  States." 

It  is  contended,  on  the  part  of  the  United  States,  that  the 
forfeiture  thus  denounced  extends  to  all  spirits  of  which  the 
distiller  was  at  any  time  the  owner  within  the  period  during 
which  the  illicit  operations  have  been  carried  on.  This 
forfeiture  is  claimed  to  have  accrued,  notwithstanding  that 
no  unlawful  practices  were  used  in  the  production  or  dis- 
position of  the  liquors  seized.  Indeed,  under  the  construc- 
tion contended  for,  it  would  not  be  necessary  to  show  £hat 
the  spirits  had  ever  been  in  the  distillery.  They  may 
have  been  lawfully  imported  from  abroad,  and  disposed  of 
by  the  distiller  to  retail  dealers,  and  by  them  sold  to  their 
customers.  It  would  be  sufficient  to  secure  the  forfeiture 
if  the  distiller  was  at  any  time  during  his  illicit  operations 
the  owner,  for  no  matter  how  short  a  time,  of  the  spirits 
seized. 

It  is  obvious  that  a  construction  so  harsh  and  oppressive^ 
so  destructive  of  the  freedom  and  security  of  the  ordinary 
operations  of  trade,  and  which  would  visit  the  consequences 
of  guilt  upon  innocent  parties  who  had  no  means  of  protect- 
ing themselves,  ought  not,  unless  the  language  be  imperative, 
to  be  admitted. 

The  forfeiture  embraces  all  spirits  of  two  classes:  1. 
Those  found  on  the  premises;  2.  Spirits  owned  by  the  dis- 
tiller, wherever  found.  It  is  evident  that  the  first  descrip- 
tion refers  to  spirits  found  on  the  premises  at  the  time  of 
the  seizure.  It  is  not  contended  that  it  embraces  spirits 
which  might  have  been  found  there  at  any  time  during  the 
illicit  operations. 


424         United  States  v.  372  Pipes  of  Spirits.  [Dist.  Ct- 

O pinion  of  the  Court — Hoffinan,  J.  [Febmary, 

The  phrase  "  owned  by  such  person,  wherever  found"  is 
clearly  used  with  a  similar  reference.  It  does  not  mean 
spirits  which  may  have  at  any  time  during  the  illicit  opera- 
tions been  owned  by  him,  but  those  spirits  which  are  owned 
by  him  when  found;  and  it  should  be  construed  as  if  it  read 
**all  spirits,  wherever  found,  of  which  he  is  the  ounier;^  nor 
will  this  construction  necessarily  be  unfavorable  to  the 
government;  for  the  spirits  owned  by  the  distiller  at  the 
time  of  the  seizure  may  exceed  in  quantity  those  owned  by 
him  daring  the  period  of  his  illicit  operations,  especially 
if  that  period  has  been  brief  and  not  recent.  This  inter- 
pretation of  the  section  in  question,  seems  to  have  been  un- 
hesitatingly adopted  by  Mr.  J.  Dillon  in  2  Abbott's  B.  321, 
and  on  this  point  the  decision  was  not  reversed  by  the 
supreme  court.  In  the  U.  S>  v.  The  DiatiUery  at  Spring  Valley ^ 
11  Blackf.  265,  the  court  took  the  same  view. 

The  Case  of  Henderson^  14  Wall.  44,  is  confidently  relied 
on  by  the  district  attorney,  but  that  case  arose  under  a  dif- 
ferent section  of  the  act.  (Sec.  3450,  B.  S.)  That  section 
denounced  a  forfeiture  of  spirits  removed  with  intent  to  de- 
fraud the  United  States  of  the  tax  imposed  thereon.  It  was 
held  that  the  forfeiture  attached  at  the  moment  of  removal, 
and  that  the  title  of  the  United  States,  thus  acquired,  could 
not  be  divested  by  a  subsequent  transfer  to  an  innocent 
purchaser. 

The  fraudulent  removal  impressed  upon  the  spirits  a 
guilty  or  illicit  character,  which  adhered  to  them  as  long 
as  they  existed,  and  in  whosesoever  hands  they  might  pass. 
In  the  case  at  bar  it  is  not  pretended  that  the  spirits  seized 
were  the  product,  or  had  been  the  subject  of  any  illicit 
operations.  The  construction  contended  for  would,  as  be- 
fore remarked,  include  in  the  forfeiture  spirits  which  had 
never  been  within  the  distillery  or  manufactured  by  the  de- 
linquent distiller,  and  would  therefore  be  wholly  untainted 
by  any  fraud  committed  in  respect  of  them. 

It  is  evident  that  the  ruling  of  the  supreme  court,  in 
Hendei'son's  case^  has  no  application  to  the  case  at  bar. 
Construing  the  section  then  as  embracing  only  those  spirits 
which  were  found  on  the  premises,  or  of  which  the  distiller 
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was  the  owner  at  the  time  of  the  seizare,  the  question  arises 
in  what  sense  is  the  term  ''owner"  used  ? 

On  behalf  of  the  claimants  it  is  contended  that  it  refers 
merely  to  the  legal  ownership,  and  that,  inasmuch  as  the 
l^al  title  to  the  spirits  was  in  the  claimants  under  the 
bill  of  sale  and  transfer  of  the  warehouseman's  receipt, 
they  were  not  liable  to  seizure,  notwithstanding  that  they 
were  held  merely  as  security  for  advances. 

In  the  present  case,  the  advances  are  alleged  to  have 
amounted  to  the  whole  value  of  the  property  mortgkged, 
but  the  principle  contended  for  would  apply  to  cases  where 
the  mortgage  debt  is  insignificant  compared  with  the  value 
of  the  whole  property  mortgaged.  The  guilty  distiller 
would  save,  from  just  condemnation,  the  whole  excess  of 
value,  over  and  above  the  amount  of  the  mortgage  debt. 

On  the  other  hand,  the  construction  contended  for  might 
work  a  great  hardship  on  innocent  parties.  If  the  distiller 
had  been  employed  as  a  mere  agent  to  purchase  liquors  for 
his  employers,  with  instructions  to  take  the  bill  of  sale  in 
his  own  name,  and  to  receive  and  hold  the  goods,  those 
goods  would,  if  the  legal  title  is  alone  to  be  looked  to,  be 
liable  to  forfeiture  for  the  distiller's  offenses,  although  he 
has  no  beneficial  interest  whatever  in  them. 

I  think  that  the  word  '*  owner"  in  the  statute  is  used  in 
its  popular,  and  not  in  its  technical  sense;  and  that  the  in- 
tent of*  congress  was  to  condemn  the  property  of  the  delin- 
quent to  the  extent  to  which  it,  in  fact,  existed  in  him  at^ 
the  time  of  the  seizure,  and  without  reference  to  the  techni- 
cal legal  title.  The  right  of  a  mortgagee  would  thus  be  pro- 
tected, while  the  property  of  the  distiller,  as  it  really  exists, 
would  be  forfeited. 

It  may  be  objected,  that  to  allow  the  mortgagee  to  ap- 
propriate the  proceeds  of  the  goods  to  the  payment  of  the 
debt,  is  in  effect  to  pay  off  the  distiller's  debt  with  the  pro- 
ceeds of  his  own  forfeited  property;  and  that  he  should  not 
be  allowed  this  benefit  unless  he  is  insolvent,  and  the  mort- 
gagee has  no  other  means  of  reimbursing  himself.  Such, 
no  doubt,  might  be  the  practical  operation  of  the  construc- 
tion proposed.     But  the  inquiry  into  the  solvency  of  the 
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mortgagor  might  be  extremely  diffioult,  or  practically  im- 
possible, especially  in  cases  like  the  present,  where  the 
distillery  is  owned  by  a  corporation,  and  the  inquiry  might 
extend  to  an  investigation,  not  only  of  the  solvency  of  the 
company,  but  also  to  that  of  each  of  the  stockholders,  who 
are  by  law  liable  for  its  debts. 

But  the  true  and  conclusive  answer  to  this  objection  is, 
that  the  mortgagee  has  a  vested  interest  in  the  property 
mortgaged.  He  has  the  legal  title,  subject  to  be  revested 
in  tire  mortgagor,  upon  the  performance  of  the  condition^ 
and  the  absolute  title  at  law  in  case  of  breach  of  the  condi- 
tion. In  the  exercise  of  these  rights  he  is  entitled  to  pro- 
tection, nor  can  he  be  required  before  availing  himself  of 
the  benefit  of  his  security  to  enter  upon  a  protracted  and 
expensive  elBfort  to  collect  his  debt  by  a  personal  suit  against 
his  debtor,  or  others  who  may  be  liable  for  it.  But  whilst 
he  retains  as  against  the  United  States  all  the  rights  he  ac- 
quired as  against  the  mortgagor,  he  can  possess  no  other  or 
additional  rights.  He  can  have  the  full  benefit  of  his 
security  up  to  the  amount  of  the  debt  due  him.  But  to  the 
excess  he  can  make  no  pretension.  The  United  States  hav- 
ing succeeded  to  the  rights  of  the  mortgagor,  can  redeem 
the  mortgaged  goods  by  paying  the  debt,  or  on  their  con- 
demnation and  sale,  the  court  may  direct  the  application  to 
the  payment  of  the  debt  of  so  much  of  their  proceeds  as 
may  be  necessary. 

If  this  view  of  the  respective  rights  and  relations  of  the 
United  States  and  of  the  claimants  to  the  goods  under 
seizure  be  correct,  it  follows  that  the  facts  set  up  in  the  plea 
of  Mrs.  Hinkson,  claimant  of  the  fifty  packages,  are,  if 
true,  a  bar  to  the  suit;  and  that  the  facts  alleged  in  the 
plea  of  the  gold  bank  are,  if  true,  an  entire  or  partial  bar, 
according  as  it  shall  appear  that  the  value  of  the  property 
equals  or  is  in  excess  of  the  amount  for  which  the  claimant 
has  a  mortgage-lien  upon  it. 

The  demurrer  must  therefore  be  overruled. 
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In  re  E.  Bouton,  an  Alleged  Bankrupt. 

District  Court,  District  op  California. 
March  7,  1879. 

L  QuoBUH  OP  Oreditoius — Solicitation  to  Join  in  Pjstition. — In  com- 
puting the  aggregate  of  provable  debts  and  also  the  amount  of  debts 
represented  by  the  petitioning  creditors,  secured  debts  must  be  elim- 
inated from  the  calculation.  Debts  partially  secured  must  be  reduced 
by  the  amount  of  the  security,  and  all  offsets  due  the  debtor  deducted. 
Debts  barred  by  the  statute  at  the  time  of  the  commencement  of  the 
proceedings  are  not  to  be  included  in  the  computation.  Lawful  solicita- 
tion by  a  debtor  to  induce  his  creditors  to  sign  a  petition  against  him  in 
involuntary  bankruptcy  is  permissible. 

Before  Hoffman,  District  Judge. 

E.  H,  Risford^  for  bankrupt. 

0.  P.  Bvans^  for  intervening  oreditoins. 

HoFFiCAN,  J.  Certain  creditors  of  the  above-named  al- 
leged bankrupt  having  filed  a  petition  praying  his  adjudica- 
tion as  an  involuntary  bankrupt,  other  creditors  intervened, 
alleging  that  the  creditors  who  had  joined  in  the  petition 
did  not  constitute  the  necessary  statutory  quorum.  The 
alleged  bankrupt  thereupon  filed  a  list  of  his  creditors,  and 
an  additional  or  supplemental  petition  was  filed  by  other 
creditors,  who  desired  to  join  in  the  proceedings.  The 
matter  was  thereupon  referred  to  the  register  to  take  proofs 
as  to  the  number  of  creditors  who  had  signed,  and  the  pro- 
portionate amount  of  provable  debts  represented  by  them. 
He  has  reported  the  testimony  taken  by  him,  which  is  very 
voluminous. 

In  computing  the  aggregate  of  provable  debts,  and  also 
the  amount  of  debts  represented  by  the  petitioning  cred- 
itors, secured  debts  must  be  eliminated  from  the  calcula- 
tion. Debts  partially  secured  must  also  be  reduced  by 
the  amount  of  the  security,  and  all  ofiBets  justly  due  to  the 
debtor  should  in  like  manner  be  deducted.  {In  re  Cal.  P. 
R.  R,,  2  Saw.  246.)  Debts  barred  by  the  statute  of  limita- 
tions must  also  be  omitted  from  the  calculation.     But  this 
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obseryation  applies  only  to  debts  outlawed  at  the  time  of 
the  commencement  of  the  proceedings  in  bankruptcy. 

If  the  calculation  be  made  on  these  principles,  it  will  be 
found  that  the  debts  represented  by  the  petitioning  credit- 
ors very  considerably  exceed  the  proportion  of  the  total 
indebtedness  required  by  the  statute.  This  result  will  not 
be  affected  by  the  rejection  of  the  debts  which  are  open  to 
controversy  or  suspicion.  The  validity  of  the  debts  of  this 
latter  class  it  will  be  the  duty  of  the  assignee  to  rigorously 
investigate. 

The  objection  that  the  court  has  no  jurisdiction,  by  rea- 
son of  the  repeal  of  the  statute,  is  wholly  untenable.  Juris- 
diction was  acquired  by  the  filing  of  the  original  petition, 
and  the  right  to  continue  and  complete  the  proceedings  is 
expressly  reserved  by  the  repealing  act.  Some  evidence 
tending  to  show  what  is  called  ''collusion,"  has  been  ad- 
duced. It  may  be  conceded  that  the  proceedings  were 
taken  with  the  knowledge  and  consent  of  the  debtor,  and 
in  the  case  of  some  of  the  petitioning  creditors,  at  his 
instigation,  or  that  of  his  attorney.  But  it  has  been  held 
that  lawful  solicitation  by  a  debtor  to  induce  his  creditors 
to  sign  a  petition  against  him  in  involuntary  bankruptcy  is 
permissible.  It  is  enough  if  they  are  really  creditors,  and 
no  advantage  over  the  rest  of  the  creditors  is  offered  or 
sought  to  be  gained  by  them.  (In  re  W.  Diuican  et  oZ.,  14 
N.  B.  B.  18.) 

The  only  difference  between  an  involuntary  and  voluntary 
proceeding  is,  that  in  the  former  case  the  debtor  is  not 
obliged  to  procure  the  assent  of  one  fourth  in  number  and 
one  third  in  value  of  his  creditors  to  his  discharge.  That 
assent  is  presumed  to  have  been  given  by  their  joining  in 
the  petition.  But  in  a  voluntary  case,  the  bankrupt  may 
obtain  by  lawful  solicitation  the  requisite  assent;  and  as 
observed  by  the  learned  judge  in  the  case  last  cited,  there 
is  no  reason  why  he  may  not  resort  to  the  same  means  to 
procure  them  to  unite  in  the  petition  against  him,  and  thus 
secure  the  same  result. 

I  am  of  opinion  that  on  the  issue  tendered  by  the  inter- 
vening creditors,  viz.,  as  to  whether  the  requisite  quorum 
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of  creditors  have  joined  in  the  petition,  the  proofs  are  in 
favor  of  the  affirmative.  A  decree  of  adjudicatign  will, 
therefore,  be  entered. 

In  the  computation  of  the  quornm  of  petitioning  credit- 
ors, I  have  excluded  Mrs.  Bouton  and  her  debt.  It  has 
repeatedly  been  held  that  a  preferred  creditor  has  no  stand- 
ing in  a  court  of  bankruptcy  to  proceed  for  adjudication 
against  the  debtor  for  the  very  act  to  which  the  creditor 
has  been  a  party     (2  Lowell,  438.) 

I  have  included  in  the  computation  4;he  debts  due  Dike 
Bros,  and  the  Flint  &  Sand  Co.,  as  the  objections  to  their 
allowances  seems  to  me  untenable. 


Balfour,  Guthrie  et  al.  v.  Wilkins  et  al.  and 

THE  Cargo  op  the  Benledl 

District  Couet,  District  of  Oregon. 
March  11, 1879. 

1.  UsAGB — Rainy  Day.— The  phrase  ** rainy  day"  being  of  itself  indefinite 

and  uncertain,  the  sense  in  which  it  was  used  in  a  particuUr  contract 
may,  therefore,  be  shown  by  the  surrounding  circumstances,  including 
the  usage  of  the  particular  port  or  trade  to  which  the  contract  relates. 

2.  Charter  Party,  Rainy  Day  Clause  in — Construction  of. — A  charter 

party  provided  that  the  charterers  should  have  thirty  working  days,. not 
counting  "rainy  days,"  in  which  to  load  a  vessel  with  grain  at  Portland, 
Oregon:  Htld^  that  the  phrase  ''rainy  days"  was  intended  to  apply  only 
to  the  days  on  which  the  rainfall  was  such  as  to  prevent  the  loading  of 
the  vessel  with  safety  and  convenience — the  actual  facilities  of  the  port 
for  so  doing,  being  considered. 

3.  Same. — ^A  contract  entered  into  in    Liverpool  to  load  a  vessel  with 

grain  in  Portland  Oregon,  is,  in  contemplation  of  law,  made  at  the  latter 
place,  and,  therefore,  the  condition  and  conveniences  of  such  port  for 
loading  vessels  with  grain,  or  the  established  usage  thereof  upon  that 
subject)  may  be  shown  to  explain  the  meaning  and  use  of  dubious  and 
uncertain  phrases  in  the  same,  as,  for  instance,  "rainy  days." 

4.  Demurrage — Bills  of  Lading. — The  person  to  whom  a  bill  of  lading  of 

a  cargo  is  made,  or  the  indorsee  thereof,  has  the  legal  property  in  the 
same,  free  from  the  lien  for  demurrage;  and,  therefore,  the  owners  of  a 
vessel  with  an  overdue  claim  for  demurrage  against  the  charterers,  for 
which,  by  the  terms  of  the  charter  party,  they  have  a  lien  upon  the  cargo, 
are  not  bound  to  sign  unqualified  bills  of  lading  to  the  charterers  for  such 
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cargo,  until  Buch  claim  for  demarrage  is  satiBfied;  and  if  snch  vesael  ia 
detained  in  port  for  want  of  a  clearance,  which,  by  the  terms  of  the 
charter  party,  the  charterers  were  to  obtain,  bat  did  not  for  want  of  the 
bills  of  lading,  such  detention  is,  nevertheless,  the  fault  of  the  charterers 
in  not  paying  the  demurrage  or  accepting  bills  of  lading  subject  to  the 
same,  and,  therefore,  they  are  liable  to  the  owners  for  the  damage  arising 
from  such  detention. 

*  Before  Deadt,  District  Judge. 

EUia  G.  Hughes^  for  libellants. 
JViUiam  H.  Effinger^  for  the  defendants. 

Deadt,  J.  This  is  a  suit  in  rem  and  personam^  brought 
by  certain  parties  constitating  the  firm  of  Balfour,  Guthrie 
&  Co.,  doing  business  in  this  city  as  the  agents  of  Watson 
Brothers,  of  Glasgow,  against  certain  persons  constituting 
the  firm  of  Wilkins  &  Co.,  of  San  Francisco,  and  J.  M.  ten 
Bosch,  of  this  city,  and  the  cargo  loaded  here  on  the  British 
ship  Benlediy  for  eight  hundred  and  fifty-two  dollars  and 
sixty  cents  for  demurrage  and  three  hundred  and  forty-one 
dollars  and  four  cents  for  damages  for  detention  of  said  ves- 
sel after  she  was  loaded. 

The  admitted  facts  in  the  case  are  as  follows:  On  April 
27,  1878,  the  ship  Benledi,  owned  by  Watson  Brothers  afore- 
said, was  duly  chartered  to  the  defendants,  Wilkins  &  Co., 
for  a  voyage  from  the  port  of  Portland,  Oregon,  to  a  port  in 
the  United  Kingdom,  or  on  the  continent  between  Havre 
and  Hamburg,  the  charterers  to  load  said  vessel  at  Portland 
with  a  full  cargo  of  wheat  or  flour  or  other  lawful  merchan- 
dise to  be  carried  for  a  specified  freight.  Among  other 
things,  the  charter  party  provided  that  ''the  lay  days  for 
loading*^  at  Portland  should  commence  twenty-four  hours 
after  the  discharge  of  inward  cargo,  and  the  report  of  the 
master  that  he  was  ready  to  receive  cargo,  and  continue  for 
* 'thirty  working  days  to  load,"  excepting  "rainy  days,"  which 
were  "not  to  be  counted  as  lay  days  in  loading;**  that,  "for 
each  and  every  day*s  detention  over  the  specified  number  of 
lay  days,  four  pence  per  register  ton  per  day,  day  by  day,  shall 
be  paid  by  the*'  charterers  to  the  owners  or  their  agents  as 
demurrage;    that  the   cargo  should  be  stowed  under  the 
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direction  of  the  master,  but  the  vessel  shonld  employ  the 
stevedores  named  by  the  charterers,  at  the  customary  rates; 
and  that  the  owners  should  have  a  lien  upon  the  cargo  for  all 
freight  and  demurrage  due  under  the  charter  party. 

The  Berdedi  arrived  at  Portland  in  ballast,  on  September 
17,  1878,  and  on  the  twenty-fifth  of  the  same  month  the 
master  reported  that  he  was  ready  to  receive  cargo,  and  the 
defendant,  ten  Bosch,  acting  as  the  agent  of  said  Wilkins 
&  Co.,  received  said  vessel  and  commenced  loading  her  on 
October  30,  and  completed  the  same  on  November  11  fol- 
lowing. The  libellants,  as  the  agent  of  the  owners,  claimed 
that  the  charterers  had  detained  the  vessel  ten  days  beyond 
the  time  specified  in  the  charter  party  and  regularly  de- 
manded the  agreed  rate  of  demurrage  therefor,  which  claim 
the  charterers,  by  their  agent,  ten  Bosch,  denied  and  re- 
fused payment  of  the  same,  whereupon  the  libellants 
refused  to  sign  the  bills  of  lading  for  the  cargo,  unless 
the  demand  was  paid  or  stated  to  be  due  thereon. 

The  charter-party  provided  that  the  vessel  should  be 
cleared  in  the  name  of  the  charterers,  but  on  account  of 
this  dispute  about  the  bills  of  lading,  the  charterers  were 
unable  to  file  a  manifest  of  the  cargo  in  the  custom-house, 
and  thereby  the  vessel  was  detained  in  port  four  days  after 
she  was  otherwise  ready  to  go  to  sea. 

The  difierence  between  the  parties  about  the  demurrage 
and  the  bills  of  lading  grew  out  of  the  question,  whether, 
of  the  forty-eight  days  that  elapsed  between  the  time  the 
master  gave  notice  that  he  was  ready  to  receive  cargo  and 
the  completion  of  the  loading,  there  were  ten  ''rainy  days" 
within  the  meaning  of  that  phrase  as  used  in  the  charter- 
party;  and  upon  the  correct  construction  of  the  clause  in 
which  this  phrase  occurs  depends  the  proper  determina- 
tion of  this  controversy. 

The  defendants  stand,  as  they  claim,  upon  the  letter  of 
the  contract,  and  insist  that  a  day  upon  which  any  rain  falls 
is  a  ''  rainy  day  "  within  the  terms  of  the  contract,  and 
therefore  not  to  be  counted  as  a  working  lay  day.  On  the 
other  hand,  the  libellants  contend  that  mere  rain-fall  does 
not  make  a  ''rainy  day"  within  the  meaning  and  spirit  of 
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the  agreement,  bat  the  rain^fall  mast  be  sach — the  subject- 
matter,  the  asage,  circamstances  and  facilities  of  the  port 
being  considered — as  prevents  the  safe  and  convenient  load- 
ing of  sach  cargo. 

The  evidence  shows  that  there  was  rain-fall  on  two  days 
in  September,  thirteen  days  in  October,  and  two  days  in 
November — in  all  seventeen  days;  and  that  the  fall  ranged 
from  1.100  of  an  inch  to  87.100  per  day,  and  averaged 
aboat  26.100  or  a  qaarter  of  an  inch.  It  also  appears  that 
during  all  the  time  between  September  25  and  November 
11,  wheat  was  loaded  by  the  leading  shippers  in  this  port, 
and  it  does  not  appear  that  any  one  who  had  the  wheat  on 
hand  ever  declined  to  load  it  on  accoant  of  the  weather,  but 
the  reasonable  inference  is  to  the  contrary. 

.  On  the  trial,  the  libellants  offered  and  were  permitted  to 
introduce,  subject  to  farther  argument  and  objection,  evi- 
dence from  which  it  appears  that  it  is  the  known  and  estab- 
lished usage  of  this  port  to  load  wheat  on  rainy  days,  un- 
less the  rain-fall  is  very  heavy  and  accompanied  by  a  driying 
wind,  which  very  seldom  occurs;  and  that  the  wharves  are 
so  constructed  and  the  facilities  for  loading  are  such,  that 
wheat  can  be  as  safely  and  conveniently  pat  on  board  a 
vessel  here  in  ordinary  wet  weather  as  in  dry.  Indeed,  Mr. 
G.  H.  Lewis,  a  leading  and  long-established  shipper  and 
loader,  testified  that  in  his  experience,  he  did  not  remem- 
ber being  prevented  from  loading  by  rain  but  on  one  oc- 
casion. 

Different  from  this,  but  not  contrary  to  it  or  affecting 
the  fact  of  the  usage,  the  evidence  introduced  by  the  de- 
fendants showed  that  during  the  past  four  years  there  were 
a  few  instances  in  which  parties,  who  did  not  have  the 
wheat  to  put  on  board,  claimed  under  charter  parties  sim- 
ilar to  this,  that  days  on  which  rain  fell  were  not  to  be 
counted  as  working  days,  and  such  claim  was  either  sub- 
mitted to  or  compromised.  But  it  is  not  pretended  that  in 
any  instance  a  shipper  declined  to  deliver  wheat  or  a  master 
to  receive  it  really  on  account  of  the  rain-fall. 

This  contract,  though  made  in  Liverpool,  was  to  be  per- 
formed, 80  fur  as  this  controversy  is  concerned,  in  Portland, 
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and,  therefore,  the  presumption  is,  that  the  parties  to  it 
contracted  with  reference  to  the  laws,  usages  and  general 
circumstances  and  condition  of  this  port,  including  its  cli- 
mate and  modes  and  facilities  of  discharging  and  receiving 
cargo.  In  other  words,  the  contract,  so  far  as  it  was  to  be 
performed  here  is  considered  to  have  been  made  here. 
(Andrua  v.  Po7id,  13  Pet.  77 ;  Nayhr  v.  BaUzell,  Taney's  Dec. 
62;  Story's  Con.  Laws,  sec.  280.) 

Assuming,  then,  as  we  must,  that  this  contract,  as  to 
loading  the  Benledi^  was  made  here,  is  it  competent  to 
prove  a  usage  in  this  port  to  load  on  days  of  ordinary  rain- 
fall, to  ascertain  the  intention  of  the  parties  to  the  agree- 
ment so  far  as  this  " rainy  day"  clause  is  concerned?  The 
decisions  of  the  courts  upon  this  subject  have  not  been  uni- 
form, but  the  leaning  of  the  later  cases  is  to  limit  the  office 
of  usage,  and  with  that  tendency  I  agree. 

But  cases  do  and  must  arise,  where  the  intention  of 
parties  to  a  contract  could  not  be  understood  unless  proof 
was  allowed  of  the  usage  on  the  subject  with  reference  to 
which  it  was  made.  And  this  is  especially  so  in  the  case  of 
mercantile  contracts,  and  particularly  the  one  styled  a  char- 
ter-party. The  rule  is  laid  down  in  Abb.  on  Ship.,  250, 
274,  that  the  construction  of  a  charter  party  '' should  be 
liberal,  agreeable  to  the  real  intention  of  the  parties,  and 
conformable  to  the  usage  of  trade  in  general,  and  of  the 
particular  trade  to  which  the  contract  relates;"  and  this  is 
cited  with  approbation  by  the  supreme  court  in  Raymond 
V.  Tyson^  17  How.  59,  in  which  Mr.  Justice  Wayne  says : 
*^  That  a  charter  party  is  an  informal  instrument  as  often  as 
otherwise,  having  inaccurate  clauses,  and  on  this  account 
they  must  have  a  liberal  construction,  such  as  mercantile 
contracts  usually  receive,  in  furtherance  of  tlie  real  inten- 
tion of  the  parties  and  usage  of  the  trade.^^ 

In  the  Schooner  Reeside,  2  Sum.  507,  Mr.  Justice  Story 
says:  ^'The  true  and  appropriate  office  of  a  usage  or  cus- 
tom is,  to  interpret  the  otherwise  indeterminate  intentions 
of  parties,  and  to  ascertain  the  nature  and  extent  of  their 
contracts,  arising,  not  from  express  stipulations,  but  from 

mere  implications  and  presumptions,  and  acts  of  a  doubt- 
28 
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ful  and  eqaivocal  character.  It  may  also  be  admitted  to 
ascertain  tlie  true  meaning  of  a  particular  word  or  of  par- 
ticular words  in  a  given  instrument,  when  the  word  or  words 
have  various  senses,  some  common,  some  qualified,  and 
some  technical,  according  to  the  subject-matter  to  which 
thej  are  applied."  (See,  also,  U,  S.  v.  liobinaon,  1  Saw.  219; 
S.  0.,  13  Wall.  363.) 

Finally,  in  the  well  considered  case  oi  Barnard  v.  Kdlogg, 
10  Wall,  390,  the  supreme  court  lays  down  the  rule:  "The 
proper  office  of  a  custom  or  usage  in  trade  is  to  ascertain 
and  explain  the  meaning  and  intention  of  the  parties  to  a  con- 
tract, whether  written  or  in  parol,  which  could  not  be  done 
without  the  aid  of  this  extrinsic  evidence.  It  does  not  go 
beyond  this,  and  is  used  as  a  mode  of  interpretation,  on  the 
theory  that  the  parties  knew  of  its  existence,  and  contracted 
with  reference  to  it.  It  is  often  employed  to  explain  words 
or  phrases  in  a  contract  of  doubtful  signification,  or  which 
may  be  understood  in  different  seudes  according  to  the  sub- 
ject-matter to  which  they  are  applied.  But  if  it  be  incon- 
sistent with  the  contract,  or  expressly  or  by  necessary 
implication  contradicts  it,  it  cannot  be  received  in  evidence 
to  affect  it." 

The  phrase  "rainy  day"  has  no  definite  and  certain  mean- 
ing. It  may  be  used  and  understood  in  many  senses.  In 
common  parlan6e,  it  varies  in  signification  from  tlie  day  with 
light,  passing  April  showers  to  the  steady  and  strong  pour- 
down  of  an  Oregon  December.  Worcester  defines  "rainy" 
as  follows:  "Abounding  in  rain;  showery;  wet;"  and  Web- 
ster's definition  is  the  same.  But  the  definition,  while  it 
fixes  some  limit  to  the  signification  of  the  term,  as  that  a 
rainy  day  is  a  wet  one,  and  therefore  not  a  dry  one,  does  not 
free  the  matter  from  the  uncertainty  which  is  inherent  in 
the  expression. 

Taken  literally,  in  my  judgment,  the  phrase  "rainy  day" 
means  nothing  less  than  a  day  of  rain — a  day  on  which  rain 
falls  during  every  moment  of  the  period.  Otherwise,  the 
day  is  not  wholly  a  rainy  day  but  only  partly  so.  Strictly 
speaking,  as  well  say  that  a  few  minutes  of  sunshine  make 
a  fair  day  as  that  a  shower  makes  a  rainy  one.    Colloquially, 
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it  may  be  often  used  to  describe  a  day  upon  which  at  least 
a  moderate  rainfall  occurs  during  the  greater  portion  of  the 
time. 

Daring  a  period  of  six  years  from  1873  to  1878  inclusive, 
as  appears  from  the  record  of  observations  in  the  office  of 
the  signal  service  in  this  city,  the  days  upon  which  any  rain 
fell  numbered  from  one  hundred  and  fifty-one  to  one  hun- 
dred and  seventy-two  a  year,  the  average  being  one  hundred 
and  sixty-two  days  ;  and  the  total  rain-fall  during  the  same 
period  ranged  from  46.17  to  60.08  inches  a  year,  the  average 
being  52.96  inches ;  while  the  average  fall  per  day  for  each 
of  such  years  varied  from  0.28  to  0.34  inches,  the  average 
fall  per  day  for  the  whole  period  being  0.33  inches  or  one 
third  of  an  inch.  The  greatest  rain-fall  on  any  one  day  in 
such  years  varied  from  1.66  to  3.05  inches,  and  the  average 
of  such  days  was  2.33  inches. 

Judged  by  these  figures  the  rain-fall  upon  the  days  in 
question  was  relatively  very  light,  it  being  only  one  quarter 
of  an  inch  per  day  as  against  one  third  of  an  inch  for  the 
past  six  years,  which  latter  computation  includes  many  days 
— ^fifteen  in  1878,  upon  which  the  rain-fall  was  inappreciable 
or  too  small  to  be  measured.  Yet,  the  fact  is,  the  phrase 
when  used  abstractly  and  without  reference  to  the  sur- 
rounding circamstances  is  altogether  indefinite  and  uncer- 
tain. To  say  simply  that  a  day  is  a  rainy  one  is  almost  as 
vague  an  expression  as  that  a  thing  is  as  big  as  a  piece  of 
chalk  or  as  long  as  a  string. 

A  contract  to  plow,  ditch  or  cut  wood,  "rainy  days" 
excepted,  would  not  be  understood  or  construed  as  would 
a  contract  to  harvest  grain,  "rainy  daj's"  excepted.  Refer- 
ence being  had  to  the  subject-matter,  it  would  be  manifest 
that  the  parties  had  not  the  same  degree  of  rain-fall  in  view 
in  making  the  last  contract  as  the  others,  because  they  could 
be  conveniently  performed  in  weather  in  which  the  moist- 
ure would  make  it  unsafe  and  unfit  to  harvest.  In  short, 
the  phrase  is  one  which  may  be  used  in  difiereut  senses 
according  to  the  nature  of  the  subject-matter  concerning 
which  it  is  applied,  and  therefore  may,  according  to  the 
uniform  doctrine  of  the  authorities,  be  explained  by  usage 
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where  one  exists.  (1  Green.  Ev.,  sec.  292).  The  estab- 
lished nsage  in  this  port  being  to  load  wheat  on  all  such 
days  as  rain  fell  upon,  between  September  26  and  Novem- 
ber 11,  1878,  and  it  being  presumed  that  the  parties  used 
this  phrase  in  the  contract  with  a  knowledge  of  this  usage, 
it  follows  that  within  the  meaning  of  such  contract  and  the 
intention  of  the  parties  thereto,  there  were  no  rainy  days 
within  the  time  allowed  for  loading  the  Benledi,  nor  in  fact 
during  any  of  the  time  she  was  in  port. 

But  I  think  the  same  conclusion  may  be  reached,  without 
invoking  this  usage,  as  such.  The  charter  is  a  written  con- 
tract which  the  court  must  construe.  If  it  contains  any 
vague  or  dubious  terms  or  provisions,  the  court  in  ascer- 
taining what  the  parties  understood  and  intended  thereby 
may  consider  the  contract  in  the  light  of  the  surrounding 
circumstances.  (1  Green.  Ev.  sec.  277).  As  declared  in 
sec  686  of  the  Or.  Civ.  Code:  "For  the  proper  construction 
of  an  instrument  the  circumstances  under  which  it  was 
made,  including  the  situation  of  the  subject  of  the  instru- 
ment, and  of  the  parties  to  it,  may  also  be  shown,  so  that 
the  judge  may  be  placed  in  the  position  of  those  whose 
language  he  is  to  interpret." 

This  contract  was  made  in  Liverpool  to  be  performed  in 
Oregon.  By  it  the  charterers  agreed  to  load  the  Benledi 
with  wheat  at  Portland,  the  vessel  to  lay  here  for  that  pur- 
pose at  the  expense  of  the  owners,  for  thirty  working  days, 
that  is  thirty  days,  excluding  holidays,  and  longer  if  need 
be,  at  the  expense  of  the  chai'terers.  But  if  after  the 
working  days  commenced  ''rainy  days"  should  occur,  they 
were  not  to  be  counted.  Now  what  was  the  object  of  this 
exception.  Certainly  not  to  enable  the  charterers  to  com- 
pel this  vessel  to  lie  here  every  day  that  any  rain  fell 
between  September  and  May,  six  months  it  may  be,  at  the 
expense  of  the  owners,  while  they  were  waiting  for  a  fall  in 
the  price  of  wheat  to  purchase  a  cargo  cheaply.  The  only 
object  in  giving  thirty  working  lay  days  to  the  charterer 
was  to  enable  them  to  purchase  a  cargo  and  get  it  on  board 
and  a  rainy  day  which  would  materially  interfere  with  this 
purpose  was  to  be  excepted  therefrom.    Of  course,  the  rain- 
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fall  could  not  interfere  with  the  purchase  of  cargo  and 
therefore  it  can  only  be  considered  as  affecting  the  loading 
of  the  same,  supposing  the  charterer  had  the  wheat  on 
hand. 

The  burden  of  proof  is  upon  the  charterer  to  show  that 
there  were  such  days.  The  parties  are  presamed  to  have 
had  in  mind  the  known  condition  of  things  at  this  port 
when  the  contract  was  made,  and  contracted  with  reference 
to  it;  for  instance,  that  there  were  covered  wharves  here 
from  which  cargo  could  be,  and  commonly  was,  safely  and 
conveniently  loaded  in  all  ordinary  rainy  weather.  The 
phrase  ^' rainy  day,"  then,  as  used  in  this  contract,  and  as 
both  parties  to  it  must  have  understood  it,  means  a  day  on 
which  cargo  could  not  be  safely  and  conveniently  loaded  at 
this  port. 

Contracts  must  have  a  reasonable  construction;  and  when 
they  contain  ambiguous  or  doubtfal  expressions,  these 
should  be  taken  in  that  sense  which  best  agrees  with  the 
general  purpose  of  the  contract.     (Chit,  on  Con.  74.) 

The  much  greater  portion  of  the  yearly  mean  number  of 
days — one  hundred  and  sixty-two,  or  over  five  months — 
on  which  some  rain  fell  in  the  last  six  years,  occurred  in  the 
usual  season  for  shipping  wheat  from  Portland  for  foreign 
ports.  Under  the  construction  claimed  for  this  contract  by 
the  defendants,  it  would  be  in  the  power  of  the  charterers* 
in  such  a  charter-party  to  detain  a  vessel  here  at  the  expense 
of  the  owners,  from  three  to  four  months  beyond  the  usual 
lay  days,  or  the  time  deemed  necessary  for  purchasing  a 
cargo  and  putting  it  on  board,  simply  because  they  had  no 
cargo  to  deliver,  and  desired  to  wait  for  a  more  favorable 
market  to  purchase  in.  Now  nothing  is  plainer  than  that 
th«)  owners  did  not  contemplate  any  such  risk  or  any  such 
delay  as  this,  and  nothing  can  be  more  unreasonable  than 
to  suppose  that  the  parties  to  this  contract  ever  intended  to 
make  any  such  one-sided  and  unjust  agreement. 

It  may  not  be  amiss  to  notice  the  fact,  as  strengthening 
this  conclusion,  if  there  can  be  any  doubt  about  it,  that 
this  charter-party  is  a  long  printed  formula,  composed  of 
disjointed  and  independent  clauses  intended  fpr  use  in  any 
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part  of  the  world,  and  particularly  San  Francisco,  where, 
until  lately  at  least,  on  account  of  the  rarity  of  rain,  there 
were  no  suitable  conveniences  for  loading  grain  in  wet 
weather.  But  the  same  forms  appear  to  be  used  for  any 
place,  by  striking  out  and  inserting  clauses  to  adapt  them 
to  the  particular  port  for  which  they  are  then  intended,  and 
are  usually  very  inaccurate  and  incomplete,  and  ought  to  be 
construed  liberally  in  support  of  what  appears  to  have  been 
the  real  intention  of  the  parties.  (Raymond  v.  Tgson^ 
supra,  59.)  Printed  formulas  are  always  general  in  their 
nature,  so  as  to  be  used  by  different  contracting  parties, 
for  similar  subjects,  but  they  do  not  contain  the  actual  and 
immediate  language  of  the  parties  thereto,  as  in  the  case  of 
an  agreement  reduced  to  writing  pro  re  fuxta,  and  therefore 
are  not  supposed  to  express  the  understanding  and  inten- 
tion of  the  parties  with  the  precision  and  completeness  of 
a  written  agreement.  (1  Greenl.  Ev.,  sec.  278.)  The  claim 
for  demurrage  must  be  allowed. 

The  demand  for  damages  for  four  days  detention  after  the 
cargo  was  on  board,  rests  upon  the  right  of  the  libellants  to 
retain  the  bills  of  lading  until  the  demand  for  demurrage 
was  satisfied,  or  to  sign  them  subject  to  it,  and  of  this  I 
think  there  can  be  no  doubt.  The  legal  property  iu  the 
cargo  is  in  the  person  to  whom  the  bills  of  lading  are  made 
or  indorsed.  (The  Thames,  14  Wall.  108;  Ihe  VaugJiaii  and 
lelegraph,  Id.  266.)  Had  the  libellants  given  Wilkins  & 
Co.  clean  bills  of  lading,  the  latter  might  have  transferred 
them  to  third  persons  at  once,  as  they  intended  to  do,  and 
thereby  they  would  have  lost  their  lien  on  the  cargo  for  the 
demurrage.  This  they  were  not  required  to  do.  The  claim 
for  damage  is  also  allowed.  The  defendants  made  a  coun* 
ter-claim  for  two  thousand  six  hundred  and  nine  dollars 
and  thirty-one  cents  damages,  on  the  ground  of  being  kept 
out  of  the  use  of  the  money  for  which  they  might  have  dis- 
posed of  the  cargo  of  the  Benledi,  but  for  the  withholding 
of  the  bills  of  lading.  But  as  the  libellants  were  justified 
in  detaining  the  bills,  they  are  not  liable  therefor. 

There  must  be  a  decree  for  the  demurrage — eight  hun- 
dred and  fifty-two  dollars  and  sixty  cents,  with  interest  from 
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November  the  eleventh — four  months — twenty-eight  dollars 
and  forty-one  cents,  and  for  the  damages  for  detention  at 
Astoria,  three  hundred  and  forty-one  dollars  and  four  cents, 
with  interest  from  November  the  twenty-lifth — three  and 
one  half  mouths — ten  dollars  and  six  cents — in  all,  one 
thousand  two  hundred  and  thirty-two  dollars  and  twenty- 
one  cents,  with  costs  and  disbursements. 


Mount  Diablo  Mill  and  Mining  Company  v. 

J.  L.  Callison  et  al. 

CiBCurr  Court,  District  op  Nevada. 
March  19,  1879. 

1.  Vein  and  Lode  Defined.  — While  metalliferous  rock  in  place,  not  in  a 

fissure,  may  be  found  under  such  conditions  within  clearly  defined 
boundaries,  as  to  require  recognition  as  a  vein  or  lode,  as  in  the  Eureka 
cose,  4  Sawyer,  302,  a  broad  metalliferous  zone  having  within  its  limits 
true  fissure  veins  plainly  bounded,  cannot  be  regarded  as  a  single  vein  or 
lode,  although  such  zone  may  itself  have  boundaries  which  can  be  traced. 

2.  MiKiNo  Law  Construed. — The  language  of  a  mining  law  beiufj,  that  "  the 

locator  of  a  ledge  shall  be  entitled  to  hold  one  hundred  feet  on  each  side 
of  his  ledge:"  Held,  that  by  virtue  of  a  location  of  a  certain  number  of 
feet  along  the  ledge,  without  any  distinct  claim  of  side  ground,  the  lo> 
cator  was  entitled  to  hold  one  hundred  feet  on  each  side  of  the  ledge  so 
located. 

3.  Same. — Where  a  locator,  in  his  notice  of  location,  claimed  **  all  the  privi- 

leges granted  by  the  laws  '*  of  the  mining  district:  HeUl,  tliat  this  was 
a  snfiBcient  claim  of  the  one  hundred  feet  on  each  side  of  his  ledge 
granted  to  a  locator  by  the  mining  law,  admitting  such  claim  to  be 
necessary. 

4.  Statute  Construed. — Section  three  of  the  mining  act  of  May  10,  1872, 

recognizes  as  valid,  locations  of  mining  claims,  made  prior  to  its  passage, 
and  while  the  mining  act  of  1866  was  in  force,  the  surface  lines  of  which 
included  more  than  one  vein  or  lode,  and  confirms  the  locators  thereof 
in  the  exclusive  possession  of  all  the  lo<ies  which  have  their  apex  within 
the  surface  lines  of  such  mining  claims. 

5.  Term  Mining  Claim  Defined. — Mining  claim  is  the  name  given  to  that 

portion  of*  the  public  mineral  land,  which  the  miner  takes  up  and  holds, 
in  accordance  with  mining  laws  local  and  statutory,  for  mining  purposes, 
and  the  term  includes  the  vein  speciBcally  located,  all  the  surface  ground 
located  on  each  side  of  it,  and  all  other  veins  or  lodes  having  their  apex 
inside  the  surface  lines. 

6.  Definition  of  Term  "Work  on  a  Claim." — Work  on  a  claim  is  work 

done  anywhere  upon  the  surface  of  it,  within  its  surface  lines,  or  any- 
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where  below  the  burface,  within  those  lines  extended  down  TerticaUy, 
and  though  it  Bhonld  be  shown  that  the  work  done  within  the  lines  be- 
low the  surface  was  also  within  a  lode  having  its  apex  outside  of  such 
vertical  surface  lines,  it  will  still  be  work  on  the  claim  witiiin  the  mean- 
ing of  section  2324  of  the  United  States  Revised  Statutes. 

7.  Same. — Work  done  outside  of  a  claim  for  the  pnipoeeof  prospecting  or 

developing  it,  is  as  available  for  holding  the  claim  as  if  done  within  the 
boundaries  of  the  claim  itself. 

8.  Same. — ^The  owner  of  several  contiguous  claims  may  form  one  general  sys- 

tem adapted  and  intended  to  work  them'  all,  and  when  such  ia  the  case 
work  in  furtherance  of  the  system  is  work  on  all  the  claims  intended  to 
be  developed  by  it. 

9.  FoRFEiTCJicBS  Deemed  Odious. — Forfeitures  are  deemed,  in  law,  odious, 

and  must  be  made  clearly  apparent  before  courts  will  enforce  them. 

Before  Sawyer,  Circuit  Judge,  and  Hillyeb,  District  Judge. 
The  facts  are  stated  in  the  opinion. 

Oarber  <&  Thmmion,  and  Jonas  Seely,  for  plaintiff. 

Stewart,  Vandief  &  Herrin,  arid  lAndsey  &  Dickson,  for 
defendants. 

Bj  the  Court,  Hillteb,  District  Judge.  This  is  an 
action  to  recover  possession  of  a  mining  claim  situated  in 
the  Columbus  mining  district,  Esmeralda  county,  Nevada. 
The  complaint  alleges  ownership  of  fourteen  hundred  feet 
of  a  certain  quartz  lode,  called  the  Dinero  lode,  seven  hun- 
dred feet  easterly  and  seven  hundred  feet  westerly  from  the 
Dinero  location  monument,  ''  together  with  one  hundred 
feet  of  surface  on  each  side  of  said  fourteen  hundred  feet 
of  said  lode,"  with  all  the  dips,  spurs,  etc.;  and  also  all 
that  portion  of  the  Dinero,  and  of  all  other  lodes  or  veins, 
the  top  or  apex  of  which  lies  within  such  surface  lines,  and 
end  planes  drawn  north  and  south  through  points  seven 
hundred  feet  east  and  west  from  a  stake  marked  '^  Centre 
Mount  Diablo  claim." 

The  trial  has  been  by  the  court,  a  jury  having  been 
waived  by  a  written  stipulation  of  counsel.  There  has 
been  a  somewhat  extended  oral  argument,  and,  in  addition, 
a  very  full  discussion  of  all  the  points  in  briefs. 

The  point  most  discussed  is  as  to  the  lateral  boundaries 
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of  tlie  Moant  Diablo  lode;  the  plaintiff  contending  that  the 
Mount  Diablo,  Dinero  and  Callison,  or  ''Mountain  Boy" 
claims,  are  all  on  one  and  the  same  yein.or  lode,  and  the 
defendants  that  the  Callison  is  a  lode  distinct  from  every 
other  in  that  district.  By  agreement  of  parties,  three 
scientific  mining  experts  only  were  examined  on  each  side. 
For  the  plaintiff,  W.  S.  Keyes,  Carl  Davis  and  Dr.  Blatchley 
are  of  opinion  that  the  said  claims  are  on  one  single  lode. 
For  the  defendants,  0.  A.  Luckhart,  Professor  W.  F. 
Stewart  and  Charles  F.  Hoffman  are  of  opinion  that  the 
Callison  is  a  separate  lode.  All  of  these  experts  are  men 
of  large  and  practical  experience  in  mining.  Each  one  has 
examined  the  mining  region  now  in  question  with  care,  and 
has,  under  oath,  stated  the  facts  upon  which  he  bases  his 
opinion.  If  the  court  is  not  now  fully  informed,  such  result 
is  not  due  to  the  failure  of  the  parties  on  either  side  to  pre- 
sent their  case  thoroughly,  but  to  the  inherent  difficulties 
to  Ibe  found  in  the  questions  brought  forward  for  decision. 

We  proceed  now  to  a  consideration  of  the  first  question 
stated,  namely,  whether  the  Mount  Diablo  and  Callison 
claims  are  on  the  same  or  separate  lodes. 

We  find  at  the  point  where  the  claim  in  controversy  is 
located  a  metalliferous  belt,  or  zone,  or  district,  extending 
east  and  west  some  two  miles  in  length,  the  width  of  which 
has  not,  so  far  as  appears  in  this  case,  been  accurately  as- 
certained. Scattered  over  this  belt  or  zone,  a  dark  rock 
stained  with  iron  and  manganese  is  seen,  called  by  all  the 
witnesses  croppings.  Looking  west,  from  the  Mount  Diablo 
claim,  the  general  course  of  the  metalliferous  region  can 
be  seen  marked  by  these  black  croppings  for  about  two 
miles.  Along  this  line  a  great  many  claims  have  been 
located;  in  some  cases  several  claims  being  parallel,  or 
nearly  so. 

Describing  this  belt  of  country  at  the  point  where  the 
claim  in  dispute  lies,  the  experts  tell  us,  that  they  find  on 
the  south  of  the  Peru  claim,  and  perhaps  coming  into  that 
claim,  a  rock  in  place  which  they  call  variously,  silicious, 
or  stratified,  or  unaltered  clay  slate.  (The  Peru  is  a  claim 
belonging  to  the  plaintiff  which  lies  immediately  south  of 
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the  Mount  Diablo.  Then  follow,  going  north,  the  Moant 
Diablo,  the  Dinero,  and  lastly,  the  Monntain  Boy,  which 
covers  on  the  surface  nearly  the  same  ground  as  the  Dinero.) 

Going  north  from  the  Peru;  that  is,  across  the  belt,  the 
experts  find  a  rock  which  the  plaintiff's  witnesses  name  clay 
slate,  and  which  they  insist,  notwithstanding  some  altera- 
tions in  color  and  texture,  extends  from  the  stratified  slate 
on  the  south  to  a  belt  of  greenstone  found  about  two  hun- 
dred feet  north  of  the  Callison  claim,  or  some  eight  hun- 
dred feet  from  the  Peru  south  line.  This  rock  is,  accord- 
ing to  the  plaintiff's  experts,  for  the  most  part  a  decomposed 
clay  slate.  In  many  places,  and  especially  near  ore  bodies, 
it  is  white,  and  without  signs  of  stratification;  in  other 
places  it  becomes  a  hard  and  highly  silicious  rock  of  a 
dark  brown  color,  also  unstratified,  but  always,  in  their 
opinion,  clay  slate  more  or  less  altered  and  decomposed, 
and  all  a  part  of  the  Mount  Diablo  lode.  On  the  other 
hand,  the  experts'  of  the  defendants  name  this  prevailing 
rock  in  the  Mount  Diablo,  Dinero  and  Callison  claims, 
felsite  porphyry  and  decomposed  felsite  porphyry;  the 
former  being  the  dark  brown,  and  the  latter  the  white  clay 
slate  of  the  plaintiff's  witnesses. 

Except  in  the  names  they  give  the  rocks,  and  that  they 
differ  as  to  the  presence  of  feldspar  crystals  therein,  the 
witnesses  on  both  sides  agree  in  their  description  of  such 
rocks  as  to  color,  texture  and  position. 

The  stratified  slate  on  the  south  is  barren,  as  is  the 
greenstone  to  the  north.  Throughout  this  belt  the  ore 
bodies,  the  pay  ores,  have  occurred  quite  irregularly,  un- 
less we  except  the  Callison  ore  body,  to  be  considered 
further  on.  The  main  tunnel  of  the  Mount  Diablo  followed, 
for  two  or  three  hundred  feet,  a  crack  or  fissure  which  Mr. 
Keyes  at  first  took  to  be  the  fissure  up  through  which  the 
metals  came  to  impregnate  the  neighboring  rocks;  but  later 
concluded  was  a  rent  made  after  the  deposition  of  the 
metals. 

Along  the  line  of  this  tunnel,  for  the  first  two  hundred 
feet,  the  paying  ores  of  the  Mount  Diablo  have  chiefly  been 
found.     From  a  point  at  the  foot  of  an  incline  (No.  2)  sunk 
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from  this  tunnel,  which  point  is  near  the  centre  of  the 
Mount  Diablo  claim,  a  drift,  called  the  **  connecting  drift," 
has  been  run  north  two  hundred  and  thirty  feet  to  the  Calli- 
son upper  incline  and  ore  body.  At  a  distance  of  one  hun- 
dred and  fifteen  feet  from  the  foot  of  this  incline  there  is 
encountered  in  the  drift  a  belt  of  rock,  called,  by  some  of 
the  witnesses,  the  "black  dyke,"  which  is  from  twenty-two 
to  thirty  feet  in  thickness.  By  whatever  name  called,  clay, 
slate  or  porphyry,  it  is  in  every  exterior  quality  presented 
to  the  sight  or  touch  a  different  rock  from  that  adjoining  it 
on  each  side.  About  two  hundred  and  fifty  feet  east  of  this, 
in  the  "blue  drift,"  run  from  the  foot  of  incline  No.  3,  a 
dyke  of  similar  rock  is  found  at  a  depth  considerably 
greater  than  in  the  connecting  drift,  and  appearing,  from  its 
position  and  physical  properties,  to  be  the  same  black  dyke 
found  in  the  connecting  drift.  This  dyke,  the  defendants 
claim,  is  the  hanging  wall  of  the  Mount  Diablo  lode.  As- 
suming it  to  be  continuous  between  the  points  exposed  in 
the  two  drifts,  it  has  a  course  east  and  west  corresponding 
to  the  general  course  of  the  ore  channels  in  the  Mount 
Diablo  and  Callison  claims.  Going  on  north  in  the  con- 
necting drift  from  this  dyke,  we  pass  through  some  decom- 
posed felsite  porphyry  or  slate,  some  quartz  and  other 
rocks,  not  in  place,  just  under  the  ravine  which  runs  be- 
tween the  Mount  Diablo  and  the  Callison  claims,  and  at 
ninety  feet  north  of  the  dyke  come  to  a  stratum  of  dark, 
hard,  flinty  rock,  which  is  about  six  feet  thick;  lying  upon 
this  next  comes  about  fifteen  feet  of  defendants'  decomposed 
felspathic  porphyry,  or  plaintiff's  clay  slate,  which  defend- 
ants call  their  foot-wall.  Then  comes  the  Callison  ore  bodv, 
from  two  to  six  feet  thick,  followed  by  a  hanging  wall  of 
the  white  decomposed  barren  rock,  extending  on  one  hun- 
dred feet  or  more  to  belts  of  porphyry,  greenstone  and 
serpentine.  From  the  Mount  Diablo  tunnel  to  the  "  black 
dyke,"  assays  taken  by  Mr.  Keyes  every  ten  feet  show  from 
sixty-four  dollars  and  ten  cents,  in  one  place  twenty  feet 
north  of  the  tunnel,  to  three  dollars  and  seventy-seven  cents 
silver. 
The  black  dyke  is  practically  barren,  though   traces  of 
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silver  are  shown  by  some  assays.  The  material  passed 
through  is  none  of  it  "pay  ore,"  but  is  called  "vein 
matter." 

From  the  north  side  of  the  dyke  to  the  edge  of  the 
Oallison  foot-wall  the  assays  of  Mr.  Keyes  show  from  five 
dollars  and  sixty-five  cents  to  traces  of  silver.  The  Callison 
foot-wall  is  entirely  barren,  except  that  traces  of  silver  may 
be  found  on  its  outermost  edges. 

The  Callison  ore  channel  has  been  opened  one  hundred 
and  •seventy-seven  feet  in  depth  on  its  dip,  and  one  hun- 
dred and  eighty-six  feet  in  length  on  its  course  or  strike; 
throughout  its  whole  extent  the  ore  has  lain  on  this  barren 
white  clay  or  porphyry,  dipping  with  regularity  to  the 
north  at  an  angle  of  about  forty-five  degrees.  It  is  from 
two  to  six  feet  thick,  and  the  hanging  wall  is  this  white 
material,  before  mentioned,  extending  on  north  one  hun- 
dred feet  or  more.  The  ore  bodies  in  the  Mount  Diablo 
are  bounded  by  decomposed  white  rock,  similar  to  the  foot 
and  hanging  walls  of  the  Callison,  though  no  body  so  large 
and  regular  has  been  found  as  that  in  the  Callison. 

These  are  the  leading  facts,  and  upon  them,  though  the 
question  is  not  entirely  free  from  doubt,  we  are  inclined  to 
think,  and  for  the  purposes  of  this  decision  shall  assume, 
that  the  Callison  is  a  vein  or  lode  separate  from  the  Mount 
Diablo,  within  the  meaning  of  those  words  as  used  in  the 
acts  of  congress,  and  as  interpreted  in  the  Eureka  case,  4 
Saw.  302.  In  that  case  it  was  held  that  the  terms,  vein 
and  lode,  are  applicable  to  any  zone  or  belt  of  mineralized 
rock  lying  within  boundaries  clearly  separating  it  from  the 
neighboring  rock. 

It  was  considered  in  that  case  that  the  terms,  vein  and 
lode,  as  used  by  Congress,  for  reasons  there  given,  could 
not  be  restricted,  always,  to  "aggregations  of  mineral  mat- 
ter in  fissures  of  rocks  " — that  is  to  say,  to  typical  fissure 
veins — but  must  be  so  extended  as  to  include  any  other 
aggregation  of  mineral  matter  containing  ores  lying  within 
clearly  defined  boundaries.  Such  boundaries  were  found 
in  that  case  in  the  quartzite  on  the  south,  and  the  clay-slate 
on   the  north.     Between   those   boundaries,    however,    no 
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others  appeared  clearly  dividing  the  included  rock  or  vein 
matter;  and  it  never  was  intended  in  that  case  to  hold  that 
every  metalliferous  zone  of  country  to  which  boundaries 
could  be  found  must  be  regarded  as  one  vein  or  lode,  for 
this  would  be  to  reduce  all  mining  districts  to  one  lode.. 
Moreover,  in  this  case  we  look  in  vein  for  clearly  defined 
boundaries  where  the  plaintiff  claims  the  boundaries  to  be. 
Dr.  Blatchley,  a  witness  for  plaintiff,  says  that  on  the  south 
''  the  line  of  demarcation  between  the  stratified  slate  which 
contains  no  mineral  and  that  which  is  not  so  strongly 
stratified  and-  does  contain  mineral  (meaning  gold  and 
silver)  is  not  very  clearly  defined.*'  Again  he  says:  **  There 
is  no  distinct  or  definite  line  that  can  be  drawn  accurately." 
Mr.  Keyes  considers  the  stratified  slate  as  the  boundaiy 
between  the  Peru  and  a  claim  southwest  of  it  called  the- 
''  Stump  and  Adams."  This  division  line  is  observable  on 
the  surface,  but  he  has  seen  no  boundary  of  unaltered  slate 
below.  Both  he  and  Dr.  Blatchley  consider  the  south 
limit  of  the  lode  to  be  where  the  ''impregnation"  ends. 
To  the  north,  where  the  greenstone  is  found,  the  boundary 
is  still  less  clearly  defined.  Dr.  Blatchley  says  the  line  of 
demarcation  between  the  greenstone  and  slate  "is  not 
plain  and  clear,  *  *  *  to  fix  it  exactly  would  be  very 
difficult."  Again  he  says,  "  they  (the  divisions)  are  all  very 
vague  and  indefinite."  Beyond  the  slate  claimed  to  be  the 
boundary  on  the  south  ore  has  been  found,  increasing  the 
difficulty  of  fixing  the  limits  of  impregnation  in  that  direc- 
tion. 

Looking,  then,  at  this  metalliferous  zone  as  a  whole,  at 
the  point  where  the  claims  in  question  lie,  it  is  impossible 
to  find  clearly  defined  boundaries.  There  is,  however, 
such  a  zone  there,  and  there  is,  no  doubt,  a  limit  beyond 
which  the  rocks  are  not  impregnated  with  silver,  which 
limit  is  at  present  not  clearly  ascertained. 

Having  such  a  zone  or  district,  when  we  find  within  it 
fissures  like  that  opened  by  the  Callison,  filled  with  ore, 
we  think  we  must  regard  them  as  veins  or  lodes.  For, 
while  metalliferous  rock  in  place  may  be  so  found  within 
defined  boundaries  as  to  require  recognition  as  a  lode. 
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althoagh  not  in  a  fissure,  a  broad  metalliferous  zone  cannot 
be  permitted  to  swallow  up,  under  the  name  lode,  true 
fissure  veins  found  within  its  limits.  We  think  the  Calli- 
son claim  must  be  regarded  as  being  upon  such  a  fissure, 
and  as  having  unmistakable  visible  boundaries. 

We  have  been  unable  to  feel  the  importance  of  determin- 
ing whether  the  prevailing  rock  in  these  claims  shall  be 
called  decomposed  clay-slate  with  the  plaintiff,  or  decom- 
posed felsite  porphyry  with  the  defendants.  Nor  do  we 
regard  it  as  a  safe  guide,  in  determining  whether  there  is 
one  lode  or  more  here,  that  chemical  analysis  shows  these 
rocks  to  be  composed  of  the  same  ingredients.  The  same 
test  would  require  us  to  pronounce  plumbago,  anthracite 
coal,  and  massive  diamond  to  be  the  same. 
*  In  these  cases,  where  visible  practical  boundaries  are  the 
important  things,  the  optical  qualities  of  rocks  seem  to  us 
a  safer  guide  than  chemical  analysis.  All  the  witnesses 
agree  that  true  fissures  may  exist  in  this  rock,  whether  slate 
or  porphyry;  and,  be  it  what  it  may,  we  find  at  the  Calli- 
son mine  a  fissure  having  foot  and  hanging  walls,  dip, 
strike,  and  a  quite  uniform  breadth.  Judging  from  ex- 
terior appearances,  we  at  once  pronounce  the  brown  quartz, 
the  stratified  clay-slate,  the  decomposed  material,  and  the 
''black  dyke,"  different  rocks.  To  the  eye,  the  foot-wall  of 
the  Callison  mine  with  its  brown,  flinty  quartz,  and  over- 
lying clay,  is  a  plain  line  of  demarcation  between  it  and 
the  country  rock  south  of  it.  For  the  purposes  of  this  de- 
cision, therefore,  as  before  stated,  we  shall  assume  the  Cal- 
lison to  be  a  separate  vein  or  lode. 

Assuming  the  Callison  to  be  a  separate  lode,'  still  the 
plaintiff  claims  it,  under  the  operation  of  the  mining  laws 
of  the  Columbus  district,  by  virtue  of  the  Dinero  location. 
Section  8  of  those  laws  reads  as  follows:  ''  Section  8.  Each 
locator  or  claimant  in  any  ledge  in  this  district  shall  be  en- 
titled to  two  hundred  (200)  feet  by  location,  and  all  the 
dips,  spurs,  angles,  off-shoots,  out-crops,  depths,  widths, 
and  variations,  and  all  the  minerals  and  other  valuables 
therein  contained;  and  the  discoverer  and  locator  of  any 
new  ledge  or  lode,  shall  be  entitled  to  one  claim  of  two 
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hnndred  (200)  feet  additional  for  discovery.  The  locator, 
or  locators,  of  any  ledge  or  lode,  shall  also  be  entitled  to 
bold  one  hundred  feet  on  each  side  of  said  ledge  or  lode, 
together  with  all  minerals  (whether  in  distinct  ledges  or 
otherwise)  therein  contained.'' 

Under  this  section  the  plaintiff  contends  that  when  a 
party  locates  a  given  number  of  feet  along  a  given  lode,  he 
holds,  by  virtue  of  such  location,  a  hundred  feet  on  each 
side  of  his  lode,  without  expressly  claiming  it  in  Ins  notice; 
or,  in  other  words,  that  when  a  party  becomes  a  locator,  he 
is  entitled  to  hold  in  that  quality  the  one  hundred  feet  on 
each  side  of  his  lode.     The  Dinero  notipe  reads  as  follows: 

"Notice. — Dinero  Quartz  Claim,  one  thousand  four  hnn- 
dred feet.  We,  the  uudersigned,  this  seventh  day  of  Sep- 
tember, A.  D.  1867,  locate  and  claim  one  thousand  four 
hundred  feet  (1400)  on  this  Dinero  Quartz  Lode,  together 
with  all  the  privileges  granted  by  the  laws  of  this,  the 
Columbus  Mining  District,  running  seven  hundred  feet  each 
side  of  this  notice.     Signed,  A.  Hanke,  and  five  others." 

Upon  the  strength  of  the  claim  in  this  notice  of  all  the 
privileges  granted  by  the  district  laws,  the  plaintiff  further 
contends  that  if  the  quantity  of  surface  ground  claimed 
ipust  be  put  in  the  notice  of  location,  he  has  substantially 
and  sufficiently  complied  with  the  law. 

The  requirements  of  the  Columbus  mining  laws  in  regard 
to  locating  claims  are,  that  "each  claim  located  shall  have 
a  mound  or  stake  placed  thereon,  on  which  shall  be  marked 
the  name  of  the  company,  and  the  number  of  feet  located 
and  claimed;"  and  further,  that  "all  notices  of  location  shall 
contain  the  names  of  the  locators  or  claimants."  There  is 
nothing  requiring  a  marking  out  of  the  surface  boundaries 
on  the  ground. 

The  construction  placed  upon  the  mining  laws  by  the  de- 
fendants is,  that  before  a  locator  becomes  entitled  to  hold 
this  surface  ground,  he  must  claim  it  and  give  notice  of  his 
claim;  that  the  miner  cannot  hold  what  he  has  not  claimed, 
and  that  it  is  as  essential  to  locate  and  claim  the  surface, 
and  specify  the  number  of  feet  on  each  side  desired,  as  the 
number  of  feet  along  the  lode.     Further,  that  the  claim  of 


448  Mt.  Diablo  M.  &  M.  Co.  v.  Galuson.  [Cir.  Ct. 

Opinion  of  the  Goart — Hillyer,  J.  [March, 

''all  the  privileges,"  etc.,  does  not  help  the  plaintiff,  that 
claim  being  too  indefinite  to  be  of  any  validity. 

After  a  careful  consideration  of  the  language  used  by  the 
miners,  the  circumstances  under  which,  and  the  condition 
of  the  district  at  the  time  the  laws  were  made,  together  with 
the  arguments  of  counsel,  we  are  constrained  to  hold  that 
the  miners  meant  by  section  8,  to  say,  that  when  a  person 
had  become  a  locator  by  putting  up  his  stake  or  mound, 
and  his  notice  of  the  number  of  feet  claimed  on  the  lode, 
with  the  name  of  the  company  and  the  names  of  the  locators, 
such  person  became,  by  virtue  of  such  location,  invested 
with  a  right  to  hold  one  hundred  feet  on  each  side  of  the 
lode  he  had  located. 

The  language  is,  ''  the  locator  of  a  ledge  shall  be  entitled 
to  hold  one  hundred  feet  on  each  side  of  his  ledge,"  not  that 
he  may  locate  that  quantity  of  surface  ground.  This  con- 
struction gains  force  from  the  language  which  follows  that 
entitling  the  locator  to  one  hundred  feet  on  each  side  of  his 
ledge,  viz.,  "  together  with  all  minerals  (whether  in  distinct 
ledges  or  otherwise)  therein  contained."  This  shows  that 
the  one  hundred  feet  were  to  be  held  for  something  more 
than  surface  ground  for  convenience  in  working  the  claim. 
When  the  miners  framed  the  law,  doubts  existed,  doubts 
which  have  not  yet  been  settled,  as  to  the  character  of  the 
ore  deposits  in  the  Columbus  district. 

Hence  this  privilege  was  intended  to  secure  the  locator  a 
reasonable  quantity  of  ground,  whether  his  ore  deposit 
should  be  called  a  lode  or  impregnation,  or  "otherwise." 
It  was,  as  we  think,  a  definition  of  what  a  location  of  feet 
along  a  lode  or  supposed  lode  should  embrace. 

But  if  we  admit  that  there  ought  to  be  a  claim  and  notice 
of  the  surface  ground,  aside  from  the  location  of  the  lode 
itself,  then  we  consider  the  notice  in  this  case  to  be  a  good 
and  valid  notice  of  the  claim  of  Hanke  and  his  co-locators 
to  fourteen  hundred  feet  along  the  Dinero  lode,  and  to  one 
hundred  feet  on  each  side  of  that  lode. 

If  it  is  necessary  to  express  in  terms  the  number  of  feet 
the  locator  intends  to  claim  on  each  side  of  the  lode,  would 
it  not  be  equally  necessary  to  claim,  in  distinct,  express 
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iermSy  all  the  dips,  spurs  and  angles  of  the  lode,  which  the 
mining  law  gives  to  the  locator?  We  presame  it  would  not 
be  insisted  that  the  locator  should  not  be  permitted  to 
follow  the  dip  of  his  lode  outside  his  surface  lines  unless  he 
had  expressed  his  intention  to  claim  that  right  in  terms. 
Yet  the  right  to  dips,  spurs,  etc.,  is  given  by  the  mining 
law  in  the  same  terms  as  the  right  to  one  hundred  feet  on 
each  side  of  the  lode. 

The  object  of  any  notice  at  all  being  to  guide  a  subse- 
quent  locator,  and  afford  him  information  as  to  the  extent 
of  the  claim  of  the  prior  locator,  whatever  does  this  fairly 
and  reasonably,  should  be  held  a  good  notice.  Great  in- 
justice would  follow,  if,  years  after  a  miner  had  located  a 
claim,  and  taken  possession  and  worked  upon  it  in  good 
faith,  his  notice  of  location  were  to  be  subjected  to  any  very 
nice  criticism. 

We  agree  with  the  defendants,  that  the  locator  should 
make  his  location  so  certain  that  the  miners  who  follow  him 
mav  know  the  extent  of  his  claim,  and  be  able  to  locate  the 
unoccupied  ground  without  fear  that,  when  they  shall  have 
found  a  paying  mine,  the  theretofore  indefinite  lines  of  some 
prior  location  may  be  made  to  embrace  it. 

But  id  ceiium  eat  quod  cei'tum  reddi  potest.  When  the 
miner  has  stated,  as  the  rules  require,  the  number  of  feet 
he  claims  along  the  lode  on  which  he  has  set  his  stake,  and 
has  referred  all  whom  it  may  concern  to  the  laws  of  the 
district,  by  claiming  all  the  privileges  granted  by  the  laws 
of  the  district,  and  those  laws,  in  express  terms,  entitle 
each  locator  to  hold  one  hundred  feet  on  each  side  of  his 
lode,  then  the  length  and  breadth  of  his  claim  are  fixed 
with  reasonable  certainty,  because,  by  reading  the  laws  of 
the  district,  with  the  notice  referring  him  to  them,  the  sub- 
sequent locator  can  make  certain  the  exact  thing  claimed. 
(See  Kaiie  Gleeson  v.  Martin  White  Mining  Company,  13 
Nev.  442.) 

It  is  true  that  a  locator  might,  if  he  desired,  take  less 
than  the  one  hundred  feet,  but  in  this  case,  Hanke  and  his 
associates  did  claim  all  the  law  allowed.  And,  after  all,  is 
it  not  the  gist  of  the  whole  matter,  that  the  miner  actually 
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takes  possession  and  goes  to  work,  thus  giving  publicity  to 
bis  claim  ?  Tbat  was  done  in  this  case.  Plaintiff  and  its 
grantors  bave  been  on  this  ground,  claiming  it,  prospect- 
ing and  working  it  for  years.  The  defendants  cannot  claim 
to  have  been  misled  by  the  notice  in  this  case,  for  when 
they  located  the  Mountain  Boy,  in  February,  1878,  tbey 
knew  it  was  upon  the  Dinero  claim,  but  insisted  that  the 
Dinero,  for  lack  of  the  required  amount  of  work  upon  it,  had 
been  forfeited. 

Besides  all  this,  in  March,  1876,  almost  two  years  before 
the  defendants  located  the  Mountain  Boy,  the  plaintiff  had 
made  a  survey,  and  staked  off  the  exterior  boundaries  of 
what  it  claimed,  beyond  all  chance  of  mistake.  This  was 
done  by  placing  stakes  as  follows:  One  at  the  center,  one 
at  the  east,  and  one  at  the  west  end  of  the  center  line  of  the 
Mount  Diablo  claim;  one  three  hundred  feet  north,  and 
one  three  hundred  feet  south  of  both  the  east  and  west 
center  stakes,  thus  plainly  marking  the  center  line  and  the 
four  corners  of  ground  claimed  by  the  plaintiff,  under  the 
three  locations  made  by  Hanke  and  his  associates.  The 
Mountain  Boy  claim  is  almost  wholly  located  within  tlie 
lines  marked  by  these  stakes,  and  the  ore  body  opened  by 
the  Gallisons  has  its  apex  eighty-seven  feet  south  of  plaint- 
iffs north  line  as  thus  marked. 

We  think  the  plaintiff,  under  the  mining  law  quoted,  be- 
came entitled  to  hold  one  hundred  feet  on  each  side  of  the 
Dinero  lode,  by  virtue  of  the  original  location,  unless,  as 
is  further  urged  by  defendants,  this  section  8  was  void  for 
conflict  with  the  act  of  congress  of  1866.  (14  Stat.  261.)  It 
does  not  appear  to  us  necessary,  at  this  day,  to  decide  the 
effect  of  the  act  of  1866,  upon  locations  made  after  its  pas- 
sage, and  before  the  act  of  1872.  We  think  it  by  no  means 
certain  that  the  act  of  1866  confined  locations  so  that  sur- 
face ground  could  not  have  been  taken  up,  embracing  more 
than  one  lode,  although  it  is  true  that  a  patent  under  that 
act  could  have  issued  but  for  one  lode. 

For,  be  this  as  it  may,  the  act  of  1872  (17  Stat.  91,  R.  S., 
sec.  2322),  recognizes  locations  made  prior  to  its  passage, 
the  surface  lines  of  which  included  more  than  one  vein  or 
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lode.  The  language  is :  ''The  locators  of  all  mining  loca- 
tions heretofore  made  ^  ^  ^  shall  have  the  exclusive 
right  of  possession,  and  enjoyment  of  all  the  surface  in- 
cluded within  the  lines  of  their  location,  and  of  all  veins, 
lodes  or  ledges,  the  top  or  apex  of  which  lies  inside  such 
surface  lines."    *    *'  * 

It  is  very  clear  that  this  language  reaches  the  case  of 
locators  who  had  located  claims  while  the  act  of  1866  was 
in  force,  the  surface  lines  of  which  included  the  tops  of 
more  than  one  lode,  and  confirms  their  possession  to  all 
the  surface,  and  all  the  lodes  included  within  their  lines. 
That  is  the  case  at  bar.  The  top  or  apex  of  the  Oallison 
lode  lies  within  thcsurface  lines  of  the  Dinero,  and  within 
forty-seven  and  a  half  feet  of  the  location  monument  which 
Hanke  placed  on  the  Dinero  croppings;  and  it  follows  that 
the  plaintiff  is  entitled  to  the  exclusive  possession  of  the 
Callison  lode,  unless  for  non-compliance  with  the  law,  a 
forfeiture  of  the  Dinero  claim  has  been  incurred. 

The  evidence«altogether  refutes  the  idea  that  there  was 
any  abandonment  in  fact,  or  any  intention  to  abandon  the 
Dinero  claim  on  plaintiff's  part.  There  can  be  no  doubt 
from  the  evidence  that  safficieut  work  was  done  on  the 
Dinero  claim  to  hold  it  down  to  1876  and  1877.  But  how- 
ever that  may  be,  it  is  conceded  that,  under  the  statute,  if 
sufficient  work  was  done  during  the  year  1877  to  hold  it, 
then  there  was  no  forfeiture.  The  whole  question,  there- 
fore, on  this  branch  of  the  case,  is,  whether  in  the  year 
1877  one  hundred  and  forty  dollars  worth  of  labor  was  per- 
formed, or  improvements  made  on  the  Dinero  claim.  If 
not,  the  claim  was  subject  to  relocation  in  February,  1878, 
by  defendants,  otherwise  not. 

On  this  point  we  find  that  a  road  was  made  during  the 
year  18V  7  over  the  surface  of  the  Dinero  and  Mount  Diablo 
to  be  used  in  working  the  three  mines,  the  Fern,  Mount 
Diablo  and  Dinero,  all  at  this  time  owned  by  the  plaintiff, 
and  to  reach  the  Mount  Diablo  ore  dump  and  the  point  on 
the  surface  of  the  Dinero,  where  the  winze  in  the  connect- 
ing drift  would  come  out  when  raised  as  was  then  proposed. 
That  portion  of  the  labor  on  this  road  done  on  the  surface 
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of  the  Dinero  claim  was  worth  from  fifty  to  seventy-five 
dollars. 

A  survey  was  also  made  to  locate  the  point  where  the 
winze,  when  raised,  would  come  to  the  surface,  a  point  with- 
in the  surface  lines  of  the  Dinero.  In  this  year,  Mr.  Sweet- 
apple  located  for  plaintiff  a  proposed  shaft  at  the  point  ''R*' 
on  the  Dinero  ground,  north  of  the  ravine,  and  beyond  the 
apex  of  the  Callison  vein.  This  projected  shaft  was  to  be  a 
two-compartment  shaft,  and  was  to  be  sunk  for  prospecting 
the  Dinero  ground.  An  advertisement  for  bids  was  made, 
and  six  or  eight  were  put  in.  The  shaft  was  not  begun  in 
1877  because,  as  Mr.  Sweetapple  testifies,  the  company 
being  short  of  funds,  decided  to  postpone  sinking  it  until 
the  following  year. 

All  this  was  done  on  the  surface  of  the  claim ;  but  it  does 
not  distinctly  appear  that  the  worth  of  it  was  so  much  as  one 
hundred  and  forty  dollars.  It  is  evidence,  however,  of  a 
continued  purpose  to  hold  the  Dinero  ground,  and  tends  to 
confirm  the  claim  of  plaintifi*,  that  all  the  wosk  performed  in 
this  connection  was  intended  to  be  applicable  to  all  these 
three  claims. 

The  plaintiff  further  shows  that  in  prosecuting  work  from 
the  main  tunnel,  which  tunnel  begins  on  the  Mount  Diablo 
ground,  such  as  drifting  and  stoping  out  ore,  some  three 
thousand  dollars  worth  of  labor  was  done  during  this  year 
within  the  surface  lines  of  the  Dinero,  if  those  lines  are 
dropped  perpendicularly  down.  This,  the  defendants  say, 
was  not,  properly  speaking,  work  on  the  Dinero  claim,  but 
within  and  on  the  Mount  Diablo  lode,  which,  in  its  down- 
ward course  has  pitched  into  the  Dinero.  The  plaintiff, 
on  the  other  hand,  also  insists  that  this  and  all  other  work 
was  a  part  of  a  systematic  plan  applicable  to  all  their  claims. 

This  presents  a  question  of  practical  importance  for  de- 
cision, which  the  consideration  of  a  few  additional  facts  may 
help  us  to  do  correctly.  In  the  year  1867,  the  grantors  of 
plaintiff  Hauke  and  his  associates,  located  three  quartz 
claims  at  the  point  now  in  question, .viz.,  the  Peru,  Mount 
Diablo  and  Dinero,  all  lyiug  side  by  side,  with  the  Mount 
Diablo  in  the  center,  the  Dinero  being  the  first  location. 
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The  surface  of  each  claim  was  two  hundred  feet  wide.  The 
plaintiff  and  its  predecessors,  from  that  time  on,  have  been 
in  the  undisturbed  possession  of  the  mining  ground  covered 
by  these  three  claims.  During  the  years  from  1867  to  1878, 
when  the  defendant  entered,  a  large  amount  of  work  had 
been  done  by  the  plaintiff  in  and  upon  the  claims^  consist- 
ing of  tunnels,  drifts,  winzes,  cross-cuts,  inclines,  ore  stopes, 
and  all  the  labor  usual  in  the  development  of  such  a  mining 
claim.  Over  ninety-four  thousand  dollars  have  been  ex- 
pended by  the  plaintiff  on  the  claims;  much  the  larger  por- 
tion within  the  lines  of  the  Mount  Diablo  claim. 

When  Hanke  located  these  three  claims,  he  first  located 
the  Dinero,  putting  up  a  mound  on  the  croppings;  then 
going  south,  he  located  next  the  Mount  Diablo,  and  last  the 
Peru,  putting  a  notice  on  the  croppings  of  each.  The  three 
claims  adjoin  each  other,  and  the  surface  area  of  the  three 
together  is  just  what  the  law  of  1872  permits  a  locator  to 
take  on  locating  a  single  lode,  unless  the  mining  laws  restrict 
him,  namely,  three  hundred  feet  on  each  side  of  the  center 
of  the  Mount  Diablo  claim.  The  Columbus  laws  do  restrict 
the  locators  to  one  hundred  feet  on  each  side  of  the  ledge 
located.  At  the  time  Hanke  made  his  discovery  and  loca- 
tions, he  found  upon  the  surface  of  all  three  claims  black 
iron  and  manganese  croppings.  Ignorant  of  the  real  charac- 
ter of  the  ore  deposits  he  believed  he  had  found,  and  it  being 
impossible,  in  the  absence  of  developments  beneath  the  sur- 
face, to  determine  whether  these  croppings  were  the  signs 
of  one  lode  or  more,  he  made  three  locations.  This  he  had 
a  right  to  do.  It  was  no  more  than  any  careful  miner  desir- 
ing to  secure  the  fruits  of  his  discovery,  would  have  done. 
Subsequent  explorations  have  shown  that  valuable  ore  de- 
posits exist  in  each  of  the  claims  so  located. 

The  mining  law,'providing  for  the  peculiar  mode  in  which 
the  metalliferous  deposits  occur  in  the  Columbus  district, 
gave  the  locator  a  right  to  stick  his  s^ake  at  the  point  he 
supposed  and  claimed  his  ledge  to  be,  and  then  entitled  him 
to  hold  one  hundred  feet  on  each  side,  with  all  the  ores  and 
metals  therein,  thereby,  in  some  degree,  protecting  the 
locator  upon  newly-discovered  croppings,  against  his  liabil- 
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ity  to  mistake  in  selectiDg  the  spot  to  place  his  stake  and 
notice. 

These  three  claims,  so  located,  the  plaintiff  has  held  and 
worked  for  more  than  ten  years.  The  main  tnnnel,  starting 
in  the  Mount  Diablo,  bears  north  nntil  it  penetrates  the 
Dinero  ground  about  one  hundred  and  fifty  feet.  From  this 
tunnel  cross-cuts  have  been  run  south  into  the  Peru  and 
north  into  the  Dinero,  i,  e.,  across  the  line  dividing  on  the 
surface  the  Mount  Diablo  and  Dinero  claims. 

Sometime  in  the  year  1876  a  cross-cut  was  made,  north 
about  forty-three  feet  towards  the  Dinero  claim,  some  two 
hundred  feet  from  the  mouth  of  the  main  tunnel.  From  the 
north  end  of  this  cross-cut,  an  incline  was  sunk  the  same 
year,  one  hundred  and  forty-three  feet,  bringing  the  foot  of 
the  incline  more  than  fifty  feet  into  the  Dinero  ground.  In 
1877,  drifting  and  stoping  were  carried  on  from  and  about 
this  incline,  and,  according  to  Mr.  Sweetapple,  and  the  fact 
is  not  disputed,  at  least  three  thousand  dollars'  worth  of 
this  work  was  done  on  the  Dinero,  north  of  the  Moun*  Diablo 
north  line.  A  little  north  of  the  foot  of  this  incline  a 
cross-cut  from  the  drift  running  north,  was  run,  in  1877, 
twelve  or  fifteen  feet  west,  at  a  cost  of  over  one  hundred  and 
forty-four  dollars.  This  cross-cut  is  wholly  in  ihe  Dinero 
ground  as  marked  on  the  surface. 

This  is  the  substance  of  the  testimony  on  this  point,  and 
upon  it  we  are  called  upon  to  decide  whether  the  plaintiff 
in  the  year  1877  failed  to  comply  with  the  conditions,  as  to 
labor  on  the  Dinero  claim,  stated  in  section  2324  of  the 
B.  S.,  thereby  leaving  that  claitn   open  to  re-location. 

What,  then,  is  a  ** mining  claim,"  and  what  is  **work  on 
a  claim?"  It  may  be  answered,  to  the  first  part  of  the  in- 
quiry, that  a  "mining  claim,"  is  the  name  given  to  that  por- 
tion of  the  public  mineral  lands  which  the  miner,  for  min- 
ing purposes,  takes  up  and  holds  in  accordance  with  mining 
laws,'  local  and  statutory.  It  must  under  the  law  of  con- 
gress of  1872  (B.  S.,  sec.  2320),  be  located  upon  at  least 
one  known  vein  or  lode,  but  the  vein  or  lode  is  not  the 
whole  claim. 

"No  claim,"  says  the  act,  "shall  extend  more  than  three 
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hundred  feet  on  each  side  of  the  middle  of  the  yein  at  the 
surface/'  A  claim  may  therefore,  if  there  is  no  restriction 
in  the  local  rules,  be  six  hnndred  feet  i^ide,  although  the 
known  lode  to  include  which  such  claim  is  located  is  not 
twelve  inches  in  width.  The  owners  of  such  a  mining 
claim  haye,  in  the  language  of  the  law,  "  the  exclusive  right 
and  enjoyment  of  all  the  surface  included  within  the  lines 
of  their  locations."    (R.  8.,  sec.  2322.) 

Applying  the  law  to  the  case  in  hand,  the  Dinero  claim 
consists  of  a  tract  of  mining  ground  fourteen  hundred  feet 
long  and  two  hundred  feec  wide.  The  Mount  Diablo  Com- 
pany being  the  owner  of  the  claim,  had,  in  1877,  the  ex- 
clusive right  of  possession  to  the  whole  -tract,  so  far  as  the 
surface  is  concerned.  Below  the  surface  the  possession 
was  subject  to  such  right  as  was  given  by  statute  to  the 
owner  of  an  adjoining  claim  to  follow  his  lode  downward 
across  his  line  into  the  Diuero  ground.  Assuming  this 
definition  of  a  mining  claim  to  be  correct,  the  second 
branch  pf  our  inquiry  is  easily  answered  ;  work  on  a  claim 
is  work  done  anywhere  within  the  Hues  upon  the  surface, 
and  anywhere  within  those  lines  below  the  surface,  when 
they  are  carried  down  vertically  into  the  earth. 

Had  the  Dinero  ground  been  owned  by  another  than 
plaintiff,  and  had  this  tliree  thousand  dollars  worth  of  work 
been  done  by  such  other  owner  at  the  point  where  it  was  in 
fact  done  by  plaintiff,  there  could  not  be,  it  seems  to  us, 
any  pretext  for  claiming  a  forfeiture  against  the  Dinero 
owners  on  the  ground  that  the  work  done,  though  on  the 
claim,  turned  out  to  be  within  a  lode  which  had  its  apex 
outside  the  Dinero  surface  lines.  We  think  the  fact  that 
the  plaintiff  was  the  owner  of  both  the  Mount  Diablo  and 
Dinero  claim,  ought  not  to  deprive  it  of  credit  for  this  work 
done  on  the  Dinero.  It  is  literally  and  in  fact  work  done 
on  the  Dinero  claim.  If  an  outside  lode  dip  into  the  claim, 
the  work  may  also  be  done  inside  of  that  lode,  but  at  the 
same  time  on  the  Dinero  claim.  A  mining  claim,  as  we 
have  seen,  is  not  merely  the  vein  or  lode,  but  that  with  a 
certain  quantity  of  surface  ground.  The  owner  has  the 
exclusive  right  of  possession  to  such  surface,  as  well  as  to 
the  veins  or  lodes  cropping  out  therein. 
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When  the  owner  of  a  vein  having  its  top  outside  the  lines 
of  such  claim,  follows  his  vein  into  an  adjoining  claim,  he 
does  so  by  permission  of  a  positive  law,  without  which  he 
would  have  no  more  right  to  go  upon  his  neighbor's  claim 
below,  than  upon  the  surface.  It  is  a  sort  of  easement  in, 
or  servitude  laid  upon,  the  mining  claim  adjoining.  We 
therefore  conclude  that  when  a  miner  does  the  necessary 
labor,  anywhere  within  his  boundaries  upon  the  surface  or 
below  it,  the  condition  of  the  mining  law  as  to  labor  has 
b^n  complied  with.  We  cannot  hold  that  he  shall  make 
no  mistakes ;  that  he  is  bound  to  ascertain  at  the  risk  of 
forfeiture,  whether  he  is  working  on  a  lode  having  its  apex 
outside  his  surface  lines.  The  miner  has  perils  and  per- 
plexities enough,  without  adding,  this.  The  ten  dollars* 
worth  of  labor  which  the  law  requires  the  plaintiff  to  do  on 
each  one  hundred  feet  of  the  Dinero  claim,  to  save  it  from 
forfeiture,  is  too  small  to  be  of  any  practical  consequence 
as  a  development  of  the  claim.  Congress  plainly  required 
this  work  to  be  done  by  way  of  a  continuous,  annual  asser- 
tion, or  renewal  of  the  original  claim  and  location,  and 
nothing  more.  This  being  so,  it  would  hurt  our  sense  of 
justice  did  we  feel  compelled  to  say,  that  one  hundred  and 
forty  dollars  worth  of  labor  done  on  the  surface,  utterly 
valueless  as  a  development  of  the  claim,  would  have  saved 
the  claim  from  forfeiture,  and  that  the  three  thousand  dol- 
lars' worth  of  work  done  below  the  surface  cannot. 

It  is  also  to  be  remembered  tha£  the  plaintiff  had  long 
been  the  owner  and  possessor  of  these  three  claims;  that 
the  precise  limits  of  the  lodes,  if  more  than  one,  and  the 
nature  of  the  ore  deposit  was,  and  may  still  be  said  to  be, 
by  no  means  free  from  doubt.  A  long  tunnel  was  driven 
into  this  ground,  a  drift  off  to  the  south  was  run  to  prospect 
the  Peru;  on  the  north  side  inclines  were  sunk,  and  drifts 
run,  some  extending  into  the  Dinero,  some  not.  Wherever, 
in  the  Peru,  Mount  Diablo,  or  Dinero  promise  of  ore  ap- 
peared, there  work  was  done,  and  when  found  the  ore  was 
stoped  out. 

At  two  different  times,  the  last  in  1874,  notices  were  put 
up,  and  one  of  them  recorded,  notifying  all  that  the  work 
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then  beiog  done  was  intended  for  the  development  of  the 
three  claims. 

Work  done  outside  of  the  claim,  or  outside  of  any  claim, 
if  done  for  the  purpose  and  as  a  means  of  prospecting  or  \ 
developing  the  claim,  as  in  the  case  of  tunnels,  drifts,  etc., 
is  as  available  for  holding  the  claim  as  if  done  within  the 
boundaries  of  the  claim  itself.  One  general  system  may 
be  formed  well  adapted  and  intended  to  work  several  con- 
tiguous claims  or  lodes,  and  when  such  is  the  case,  work  in 
furtherance  of  the  system  is  work  on  the  claims  intended 
to  be  developed  by  it. 

A  general  system  of  work  for  the  exploration  of  the  whole 
ground  embraced  in  these  three  sets  of  contiguous  claims 
seems  to  have  been  carried  on  by  plaintiff.  And  we  think 
that  all  work  done  was  a  part  of  that  general  system,  and, 
as  such,  applicable  to  all  the  claims  which  had  by  purchase 
been  concentrated  in  a  single  party,  the  plaintiff.  Under 
the  circumstances  of  this  case  it  would  be  little  short  of 
downright  absurdity  to  require  the  plaintiff  to  segregate 
his  work,  and  proclaim  the  laboc  of  removing  one  wheel- 
barrow  full  of  earth  from  the  common  tunnel  to  be  specifi- 
cally applicable  to  the  Dinero  claim;  another  to  the  Mount 
Diablo,  and  a  third  to  the  Peru.  The  natural  and  reason- 
able presumption  is  that  all  the  work  is  done  as  a  part  of 
the  system,  and  as  such  applicable  to  all  the  claims. 

Finally,  when  we  consider  that  the  plaintiff  had  been  in 
unquestioned  Occupation  of  all  these  claims,  for  over  ten 
years,  prior  to  the  entry  of  defendants,  and  the  amount  of 
labor  altogether  done  on  the  ground,  we  have  no  iuclina- 
tion,  and  do  not  deem  it  our  duty  to  strain  for  a  construc- 
tion of  the  law  or  of  the  facts  upon  which  to  declare  a 
forfeiture.  Forfeitures  have  always  been  deemed  in  law 
odious,  and  courts  have  universally  insisted  upon  the  for- 
feiture being  made  clearly  apparent  before  enforcing  it. 
Equity  often  interferes  to  relieve  against  forfeitures,  but 
never  to  divest  estates  by  enforcing  them.  Our  conclusion 
is  that  the  plaintiff  is  entitled  to  the  possession  of  the  de- 
manded premises. 

Judgment  must  accordingly  be  entered  in  favor  of 
plaintiff. 
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In  re  a.  and  S.  Jacobs,  Bankrupts. 

District  Court,  District  of  Califobnia. 
April  28,  1879. 

1.  Objections  to  Discharge — Amendments. — The  court  has  authority  to 
allow,  in  its  discretioo,  amendments  to  specifications  of  objections  to 
bankrupt's  discharge,  or  to  enlarge  the  time  for  filing  such  specifications 
after  the  time  for  appearance  or  that  for  filing  specifications  has  expired. 

•  Before  Hoffman,  District  Judge. 

T.  B.  Biahopf  for  bankrupts. 

W.  Barber,  for  opposing  creditors. 

Hoffman,  J.  The  adjudication  in  this  case  was  made 
September  13,  1870.  The  examination  of  the  bankrupts 
was  concluded  in  the  latter  part  of  1870,  or  early  in  1871. 
Their  petition  for  a  discharge  was  not  filed  until  March  22, 
1876.  On  the  return  day  creditors  duly  appeared  in  oppo- 
sition, and  objections  to  the  discharge  were  filed  on  the 
sixteenth  of  June,  1875.  No  further  proceedings  were  had 
in  the  case  until  December  5,  1878,  when  a  motion  was 
made  on  behalf  of  the  bankrupts  to  dismiss  the  objections 
for  want  of  prosecution.     This  motion  was  denied. 

The  objecting  creditors  then  moved  (March  4,  1879)  for 
leave  to  amend  the  specifications  of  objections.  This  motion 
was  elaborately  argued,  and  is  now  to  be  decided.  The 
original  specifications  alleged  as  the  ground  of  objection  to 
the  discharge  that  the  bankrupts  had  failed  to  keep  proper 
books  of  account.  It  is  sought  to  amend  this  specification 
by  adding  an  averment  that  the  bankrupts  concealed  books 
and  papers  relating  to  their  estate.  The  omission  to  specify 
this  ground  of  opposition  in  the  original  objections  is  ex- 
plained as  follows  in  the  afSdavit  of  the  counsel  for  the 
opposing  creditors. 

The  petition  for  discharge  was  not  filed  until  more  than 
four  years  subsequently  to  the  conclusion  of  the  bankrupts* 
examination. 

Before  preparing  the  specifications  the  counsel  endeavored 
to  find  the  record  of  the  bankrupts'  examination,  in  order 
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to  ascertain  what  grounds  of  objection  it  disclosed,  and  for 
this  purpose  obtained  from  the  court  two  extensions  of 
time  to  file  specifications. 

After  diligent  inquiry  at  the  offices  of  the  register,  the 
clerk  and  the  assignee,  he  was  unable  to  find  the  document 
sought  for.  It  had  probably  been  mislaid  or  lost  at  the 
time  of  the  death  of  the  late  Mr.  Register  Bates,  by  whom 
the  examination  had  been  taken.  The  counsel  was  thus,  as 
he  supposed,  compelled  to  draw  the  specifications  from  his 
recollection  of  the  facts  elicited  at  the  examination.  • 

When  the  prosecution  of  the  application  for  a  discharge 
was  resumed,  on  December  5,  1878,  some  three  years  and  a 
half  thereafter,  it  occurred  to  the  counsel  that  he  had  pro- 
cured for  the  use  of  his  clients  in  New  York  a  certified 
copy  of  the  record  of  examination.  He  thereupon  wrote  to 
New  York  for  the  copy,  and  it  has  recently  been  forwarded 
to  and  received  by  him. 

He  finds,  on  examination,  that  it  contains  evidence  tend- 
ing to  show  that  the  bankrupts,  and  especially  8.  Jacobs, 
concealed  from,  and  failed  to  surrender  to,  the  assignee, 
various  books  and  writings  relating  to  their  estate.  The 
affidavit  further  alleges  that  when  preparing  the  objections 
more  than  four  years  subsequently  to  the  close  of  the  ex- 
amination, and  in  the  absence  of  the  record,  the  fact  that 
such  evidence  had  been  elicited  escaped  his  recollection, 
and  it  was  only  recalled  to  his  remembrance  by  the  perusal 
of  the  certified  copy.  Under  these  circumstances  he  asks 
to  be  allowed  to  amend  the  objections  so  as  to  include  the 
ground  of  objection  above  stated. 

It  is,  I  think,  apparent  that  if  the  law  allows  to  the  court 
any  discretion  with  regard  to  this  application,  it  should  be 
exercised  in  favor  of  the  opposing  creditors.  The  inability 
of  the  counsel  to  obtain  access  to  the  original  record  of  ex- 
amination was  in  no  respect  caused  by  his  fault  or  negli- 
gence, nor  can  his  failure  to  recollect  the  contents  of  the 
record  after  an  interval  of  more  than  four  years,  during 
which  the  proceedings  had  been  suspended  and  apparently 
abandoned,  be  justly  deemed  an  indication  of  want  of  dili- 
gence or  of  memory.     The  new  specification  sought  to  be 
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introduced  is  founded  on  the  confessions  of  the  bankrupts 
made  in  the  course  of  this  very  proceeding,  and  on  their 
examination  regularly  taken  before  the  register.  And  they 
now,  while  asking  after  such  great  delay  to  be  admitted  to 
the  benefits  of  the  act,  are  endeavoring,  on  merely  technical 
grounds,  to  avoid  being  confronted  with  their  own  admission 
that  acts  have  been  committed  by  them  which,  by  the  very 
terms  of  the  law,  deprive  them  of  the  right  to  a  discharge. 
The  counsel  for  the  respective  parties  mutually  reproach 
each  other  with  inexcusable  delay  and  negligence,  but  in 
my  opinion  with  very  unequal  justice. 

The  object  and  effect  of  the  bankruptcy  act  are  two-fold: 
1.  To  distribute  among  the  creditors  the  assets  of  the 
bankrupt;  and,  2.  To  afford  to  the  latter,  in  proper  cases 
and  on  his  own  application,  the  benefit  of  a  discharge.  lu 
this  latter  proceeding,  as  it  is  exclusively  for  his  benefit, 
he  is  the  promover  and  actor.  It  is  for  him  seasonably  to 
make  his  application,  and  diligently  to  prQSS  it  to  a  deter- 
mination. Until  he  applies  for  his  discharge  the  creditors 
can  take  no  action,  except  after  the  expiration  of  a  reason- 
able time,  to  obtain  leave  from  the  court  to  prosecute  their 
demands  before  the  ordinary  tribunals.  When  the  petition 
for  discharge  is  presented,  it  is  then  the  duty  of  the  oppos- 
ing creditors  to  make  due  appearance  and  file  their  objec- 
tions within  the  prescribed  period.  But  beyond  this  they 
are  under  no  absolute  obligation  to  press  the  cause  to  a 
conclusion.  It  is  for  the  bankrupt,  like  any  other  plaintiff 
or  petitioner  who  asks  for  relief  at  the  hands  of  a  court,  to 
speed  the  cause  to  a  final  decision. 

The  motion  to  dismiss  the  specifications  of  grounds  of 
opposition,  for  want  of  prosecution,  seems  to  have  been 
founded  on  an  entire  misconception  of  the  nature  of  the 
proceeding  and  the  relative  rights  and  duties  of  the  parties. 
As  well  might  the  plaintiff  in  a  suit  in  which  a  general  de- 
nial of  the  cause  of  action  had  been  pleaded,  and  who  for 
several  years  had  taken  no  steps  to  bring  the  issue  to  trial, 
ask  for  a  dismissal  of  the  plea  and  judgment  in  his  own 
favor  because  his  adversary  had  not  moved  in  the  cause. 
With  far  greater  reason  might  the  creditors  have  asked,  in 
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December,  1878,  that  the  petition  filed  on  the  twenty-second 
of  March,  1875,  nearly  four  years  after  the  adjudication,  and 
nrhich  remained  unacted  on  for  three  years  and  a  half  after 
the  specifications  of  objections  had  been  filed,  should  be 
pronounced  deserted  and  abandoned.  Whether  such  an 
application  would  have  been  granted  it  is  unnecessary  to 
say,  but  certainly  the  court,  unless  a  very  strong  showing  to 
the  contrary  had  been  made,  would  have  given  leave  to  the 
creditors  to  resort  to  their  legal  remedies  before  the  ordi- 
nary tribunals. 

It  is  contended  on  behalf  of  the  bankrupt  that  general 
order  No.  24,  which  requires  that  opposing  creditors  shall 
enter  their  appearance  on  the  return  day  of  the  rule  to 
show  cause  and  file  their  specification  of  grounds  of  oppo- 
sition within  ten  days  thereafter,  unless  the  time  shall  be 
enlarged  by  order  of  the  district  court,  absolutely  pro- 
hibits the  filing  of  specifications  either  original  or  amended 
after  the  expiration  of  the  ten  days,  unless  the  court  shall 
have  previously  extended  the  time. 

But  such  I  do  not  conceive  to  be  the  effect  or  intention 
of  the  order.  It  was  framed  to  prescribe  a  general  rule  of 
practice  to  be  usually  followed  and  observed,  but  it  was  not 
intended  to  deprive  the  district  courts  of  their  ordinary 
power  to  open  defaults  and  to  relieve  against  accidents,  in- 
advertencies and  excusable  neglects.  It  was  not  designed 
to  secure  to  the  dishonest  bankrupt  the  benefit  of  the  act 
whenever  the  attorney  of  the  opposing  creditors  might, 
from  accident,  forgetfulness  or  insuperable  impediment, 
fail  to  appear  at  the  return  day,  or  to  omit  to  file  within  the 
ten  days  thereafter  specifications  of  the  opposition  in  due 
form. 

I  am  not  aware  that  the  courts  have  in  any  case  given  to 
General  Order  No.  24  a  construction  so  narrow  and  literal, 
and  which  would  defeat  one  of  the  principal  objects  of  the 
act  by  enabling  the  dishonest  bankrupt  to  obtain  by  acci- 
dent those  benefits  under  it  which  are  expressly  reserved 
for  the  honest.  On  the  contrary,  we  find  that  from  an 
early  period  after  the  passage  of  the  act  the  courts  have 
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freely  relieved  against  the  consequences  of  inadvertence, 
mistake  or  unskillfolness. 

In  In  re  Grefe^  Mr.  Justice  Blatchford  allowed  creditors  to 
file  their  specifications  after  the  expiration  of  the  ten  days 
and  as  of  a  time  within  ten  days  after  the  return  day  of  the 
order  to  show  cause.  (2  N.  B.  B.  330.)  The  register,  it  has 
been  held,  may  grant  an  application  for  additional  time  {In 
re  Leckendiyif,  1  B.  B.  626;  InreBdden,  4  Bened.  225), 
subject  to  the  corrective  authority  of  the  court,  in  case  of 
abuse  of  the  power.    (2  N.  B.  B.  342.) 

The  practice  of  granting  leave  to  amend  defective  speci- 
fications was  early  adopted,  and  seems  to  have  been 
followed  without  question  of  its  correctness,  and  this  where 
the  specifications  were  so  vague  and  general  as  not  to  pre- 
sent any  triable  issues,  and  when  they  were  so  adjudged  on 
demurrer.  {In  re  HUl,  1  N.  B.  B.  275;  In  re  RcUhbone, 
Id.  294;  In  re  Barke,  3  Id.  296;  In  re  Belia,  Id.  496.) 

lu  In  re  Houghton^  10  N.  B.  E.  338,  Mr.  Justice  Lowell 
observes:  ''I  have  decided  in  one  case  that  the  discretion 
of  the  court  to  enlarge  the  time  extends  to  the  time  of  ap- 
pearance as  well  as  to  that  for  filing  specifications,  and  may 
be  exei'ciaed  after  the  time  has  expired  as  well  as  before,''^ 

It  is  clear  from  the  language  of  this  very  eminent  judge 
that  any  construction  of  order  No.  24  which  would  leave 
the  court  powerless  after  the  expiration  of  the  ten  days  to 
relieve  against  accidents,  oversights  or  venial  neglects, 
would  be  rejected  by  him  as  wholly  inadmissible.  It  is 
unnecessary  to  cite  further  authorities  on  the  point  under 
consideration.  I  have  no  doubt  that  the  court  has  authority 
to  allow  in  its  discretion  amendments  to  specifications, 
and  that  this  case  is  a  proper  one  for  its  exercise. 

The  opposing  creditors  have  leave  to  amend,  according  to 
the  prayer  of  their  petition. 
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John  Lloyd,  Assignee,  etc.  v.  Polly  Turner. 

DisTBiOT  Court,  District  op  California. 
Aprh.  28,  1879. 

1.  Set>off. — A  claim  against  the  bankrupt  purchased  before  the  filing  of  the 
petition,  bat  with  full  knowledge  of  the  insolvency,  and  with  intent  to 
use  the  claim  as  a  set-off,  is  available  for  that  purpose  to  the  purchaser 
in  a  case  of  voluntary  bankruptcy. 

Before  Hoffman,  District  Jadge. 

Du  BpjUs  &  Dickinson,  for  plaintiff. 
Geo.  W,  Tylei^  for  defendant. 

Hoffman,  J.  Tlie  principal  question  in  this  case  is 
whether  a  claim  against  the  bankrupt,  purchased  before  the 
filing  of  the  petition,  but  with  full  notice  of  the  insolvent 
condition  of  the  bankrupt,  and  with  intent  to  use  the  claim 
as  a  set-off,  is  available  for  that  purpose  to  the  purchaser. 
This  question  was  carefully  considered  bj  this  court  in  the 
case  of  The  City  Bank  etc,,  6  N.  B.  B.  71,  and, resolved  in 
the  affirmative.  An  opposite  conclusion  was  reached  in 
Hitchcock  V.  Rollo,  4  N.  B.  B.  690.  The  question  underwent 
an  elaborate  re-examination  in  Hovey  v.  Home  Ins.  Co.,  10 
N.  B.  B.  224,  in  which  the  learned  judge  arrived  at  the  same 
conclusion  as  that  reached  bj  this  court.  The  subject 
seems  to  have  attracted  the  attention  of  congress,  and  in 
1874  an  amendment  was  adopted  intended  to  remedy  the 
evils  suggested  by  the  decisions  in  The  City  Bank  and  Hovey 
V.  Home  Ins.  Co.,  Blumenstiel,  p.  283.  That  amendment 
provides  that  in  cases  of  compulsory  bankruptcy  no  offset 
shall  be  allowed  of  a  claim  purchased  or  transferred  after 
the  act  of  bankruptcy  in  respect  of  which  the  adjudication 
shall  be  made,  and  with  a  view  of  making  such  set-off.  In 
voluntary  cases  the  original  language  of  the  act  has  been 
suffered  to  stand,  and  the  set-off  is  prohibited  only  when 
purchased  or  transferred  after  the  filing  of  the  petition. 

I  recognize  the  force  of  the  argument  made  by  the 
learned  judge  in  Hitclicock  v.  RoUo,  but  I  cannot  admit  it  to 
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be  safficient  to  countervail  the  suggestions  contained  in  In 
re  City  Bank,  and  in  the  elaborate  opinion  delivered  in 
Hovey  v.  Home  Ins.  Co.  The  latter  derives  much  support 
from  the  case  of  Sawyer  v.  Hoo.g,  17  Wall.  610.  Independ- 
ently, however,  of  these  authorities,  I  must  consider  the 
amendment  above  cited  as  an  implied  legislative  adoption 
of  the  construction  given  to  the  act  in  the  two  cases  I  have 
mentioned.  The  amendment,  Mr.  Blumenstiel  observes,  was 
adopted  in  view  of  those  decisions,  and  the  careful  restric- 
tion of  its  terms  to  compulsory  cases  and  to  cases  where  the 
offset  has  been  acquired  after  the  commission  of  the  very 
act  of  bankruptcy  on  which  the  adjudication  is  based,  seem 
to  indicate  quite  clearly  that  congress  intended  to  leave  the 
law  with  regard  to  voluntary  cases  to  be  administered  ac- 
cording to  the  construction  given  to  it  in  the  cases  referred 
to.  The  objection  to  the  allowance  of  the  set-off  must, 
therefore,  be  disallowed. 

It  is  also  objected  that  the  claim  is  for  unliquidated  dam- 
ages which  have  not  been  assessed  under  the  direction  of 
the  court.  But  the  debt  is  a  provable  debt,  and  therefore 
available  as. a  set-off.  If  the  damages  have  not  been  as- 
sessed, an  application  to  the  court  for  the  purpose  can  be 
made,  although  I  can  see  no  objection  to  taking  that  pro- 
ceeding in  this  suit — to  which  the  assignee  is  a  party,  and 
in  which  he  will  have  ample  opportunity  to  reduce  the  claim 
for  damages  to  its  just  proportions. 


Hermon  Muller  V.  Joseph  Henry  et  al. 

Circuit   Court,  District  op   California. 

May  1,  1879. 

1.  Injunctiont — Contempt.*— Certain  parties  having  been  injoined  from 
grading  a  street  until  the  hearing  of  the  cause,  or  the  further  order  of 
the  court,  subsequently  proceeded  to  grade  the  street  under  authority  of 
a  city  ordinance,  passed  after  the  issuing  of  the  injunction,  without  first 
presenting  the  ordinance  to  the  court  and  procuring  a  dissolution  or 
modification  of  the  injunction:  HeUl^  1.  That  they  were  guilty  of  oon« 
tempt;  2.  That  a  party  can  only  be  relieved  from  the  operation  of  an 
injunction,  absolutely  prohibiting  the  performance  of  a  specific  act,  by 
the  court  granting  the  injunction. 
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Before  Sawyeb,  Circuit  Judge. 

The  bill,  supported  by  numerous  affidavits,  alleged  that 
the  defendants,  without  lawful  authority,  were  depositing 
earth  upon  certain  streets  in  Napa  City  and  filling  them  up 
in  such  a  manner  as  to  dam  up  water  which  comes  from 
high  ground  beyond,  upon  complainant's  lot,  occupied  as  a 
residence,  which  water  will,  by  such  retention  on  the  lot, 
create  a  nuisance,  producing  irreparable  injury  by  destroy- 
ing the  flowers,  shrubbery,  and  a  large  number  of  orna- 
mental trees  which  have  been  some  twenty  years  growing 
upon  the  lot,  and  by  becoming  stagnant  and  unhealthy,  ren- 
der the  lot  uninhabitable.  The  defendants  answered  deny- 
ing the  e£fect  attributed  to  the  work,  and  alleging  that  they 
were  lawfully  grading  the  streets  in  question  in  pursuance 
of  an  ordinance  of  the  city  of  Napa.  Upon  the  hearing  of 
an  application  for  a  temporary  injunction  upon  the  bill, 
answer,  affidavits  and  charter  of  the  city,  the  court  held 
that  the  proceedings  of  the  board  of  trastees  under  which 
the  defendants  were  doiog  the  work  were  void,  by  reason  of 
not  having  been  taken  in  accordance  with  the  requirements 
of  the  city  charter,  and  that  defendants  were  unlawfully 
filling  the  streets;  and  being  of  the  opinion,  from  the  facts 
disclosed  by  the  pleadings  and  affidavits,  that  a  private 
nuisance  was  likely  to  result  from  the  work,  injoined  the 
defendants  from  ''depositing  any  rock,  earth,  clay,  gravel 
or  other  material "  on  said  streets  until  the  hearing,  or  till 
the  further  order  of  the  court.  After  the  issuing  of  the 
injunction  the  board  of  trustees  passed  another  ordinance 
authorizing  the  doing  of  the  same  work,  which  for  the  pur- 
poses of  the  decision  is  assumed  to  have  been  done  in 
pursuance  of  the  provisions  of  the  charter.  Under  the 
authority  of  these  proceedings,  without  bringing  them  to 
the  attention  of  the  court,  and  while  the  injunction  was 
still  in  force,  the  defendants  again  commenced  to  fill  in  the 
streets  as  they  were  doing  before  they  were  stopped  by  the 
injunction.  Upon  this  proceeding  instituted  by  the  com- 
plainant to  punish  them  for  contempt  in  violating  the  in- 
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janction,  the  defendants  set  up  the  said  subsequent  pro- 
ceedings of  the  board  of  trustees  as  a  justification. 

B.  S.  Brooks^  for  complainant. 

T.  L  Bergin  and  Geo.  W.  Thwle,  for  defendant. 

Sawyer,  Circuit  Judge.  After  a  full  examination  of  the 
question  submitted  in  this  case,  in  the  matter  of  contempt, 
and  of  the  authorities  bearing  on  the  subject,  I  am  con- 
firmed in  the  impression,  which  I  had  at  the  hearing,  that 
the  parties  are  in  contempt.  The  order  of  this  court  for- 
bids the  defendant  doing  certain  specific  acts,  and  those 
very  acts  they  have  performed. 

The  first  question  presented  upon  the  application  for  the 
injunction,  was,  as  to  the  validity  of  the  ordinance  authoriz- 
ing the  grading  of  the  streets  mentioned.  The  court  held 
that  ordinance  to  be  invalid  in  consequence  of  a  failure  on 
the  part  of  the  board  of  trustees  in  passing  it  to  pursue  the 
methods  prescribed  by  the  statute.  Then,  there  was  another 
question,  as  to  whether  or  not  the  work  ordered  by  that  or- 
dinance to  be  done  would  create  a  private  nuisance.  The 
court  was  of  opinion,  from  the  evidence  adduced,  that  the 
case  was  one  in  which  an  injunction  should  be  issued  until 
that  question  could  be  determined.  After  the  injunction 
issued,  the  board  of  trustees  of  the  city  of  Napa  took  pro- 
ceedings (which,  for  the  purposes  of  the  decision,  may  be 
assumed  to  have  been  regular)  to  authorize  the  grading  of 
the  street — the  thing  which  the  defendants  were  prohibited 
from  doing  by  the  injunction  of  this  .court;  and,  under  the 
authority  of  that  action  on  the  part  of  the  board  of  trustees, 
without  moving  this  court  to  modify  the  injunction,  or  to 
release  them  from  the  restraints  which  it  imposed,  the  par- 
ties proceeded  with  the  work. 

In  Williamson  v.  Camon,  1  Gill  &  Johns.  184, 1  find  a  case 
which  I  think  is  directly  in  point,  aud  which  fully  sustains 
the  impression  which  I  had  at  the  hearing,  and  which  has 
been  deepened  and  confirmed  by  subsequent  investigation. 
In  that  case,  the  levy  court,  as  it  was  called,  had  author- 
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ized,  by  proceedings  had  for  the  purpose,  the  closing  of  a 
public  road  which  ran  over  the  lands  of  the  defendant  in 
the  injunction  suit.     The  defendant  was  about  to  close  the 
road,  and  an  injunction  was  obtained  from  the  Baltimore 
county  court,  sitting  in  equity,  restraining  him  from  so 
doing.     A  writ  of  certiorari  had  been  issued,  and  a  review  of 
the  proceedings  of   the  levy  court  had  in  the  meantime. 
It  turned  out  that  the  proceedings  of  the  levy  court  were 
invalid  for  want  of  formality,  and,  in  consequence  of  that 
informality,  the  proceedings  of  that  court  were  reversed. 
The  parties  interested  then  again  applied  to  the  proper 
court  by  petition,  in  the  regular  course,  and  obtained  an- 
other  order  for  the  closing  of  the  road,  all  the  parties  inter- 
ested having  notice  of  this  application,  and  appearing  to 
contest  it.     In  pursuance  of  this  authority,  supposing  that 
it  would  protect  him  from  the  operation  of  the  injunction, 
the  party  injoined  again  proceeded  to  close  the  road.    This, 
substantially,  is  an  outline  of  that  case.     It  is  rather  long, 
and  I  shall  only  cite  sufficient  of  it  to  show  that  it  is  a  parallel 
case  with  the  one  now  before  me.    The  chancellor  says  (page 
194):  "At  the  March  term,  1828,  the  complainants  again  by 
their  petition  stated,  that  the  defendant,  disregarding  the 
said  injunction,  did  by  his  agents,  servants  and  himself, 
cause  the  road  mentioned  in  the  injunction  to  be  obstructed 
on  or  about  the  thirteenth  of  December  last,  by  causing  a 
fence,  etc.,  to  be  erected,  and  placing  other  obstructions 
on  and  across  the  same,  etc.,  as  will  appear  by  the  affidavits 
filed  at  the  last  term.    That  although  an  attachment  issued, 
and  was  duly  served  on  the  defendant,  it  had  not  had  the 
effect  of  causing  him  to  remove  the  obstructions  then  exist- 
ing; but,  as  would  appear  by  the  annexed  affidavit,  he  had 
additionally  obstructed  the  said  road,  etc.     Prayer  for  an 
attachment  against  defendant,  and  that  he  be  compelled  to 
place  the  said  road  in  the  same  situation  as  it  was  pre- 
viously to  his  closing  the  same  on  or  about  the  thirteenth 
of  December  last.     An  attachment  was  again  ordered  and 
issued,  returnable   forthwith;   and   was  duly  served,  etc. 
The  defendant  appeared  and  filed  his  petition,  in  which  he 
stated,  that  the  proceedings  of  the  levy  court,  in  reference 
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to  the  said  road  having  been  set  aside  by  the  Baltimore 
county  court,  upon  the  hearing  and  examination  thereof, 
under  the  writ  of  certiorari,  which  had  been  issued,  etc.,  as 
will  appear  by  a  transcript  of  the  proceedings  exhibited,  not 
upon  the  merits  of  the  case,  but  for  defect  of  form" — which 
is  the  ground  upon  which  these  very  proceedings  are  held  to 
be  invalid — "  as  will  appear  by  a  copy  of  the  opinion  of  said 
court.  That  the  petitioner  being  advised  that  that  part  of 
the  said  road  called  the  Garrison  Forest  Boad,  mentioned  in 
the  proceedings,  having  become  a  public  road  and  highway, 
he,  together  with  other  petitionee,  taxable  inhabitants  of 
the  county,  made  a  new  application  to  the  levy  court,  to 
alter  and  close  the  said  part  of  said  road;  and  that  the  com- 
plainants had  notice  thereof,  and  attended  a  meeting  of  the 
commissioners  appointed  under  the  said  application,  and 
opposed  the  confirmation  of  the  return  made  by  the  said 
commissioners.  That  on  the  thirteenth  of  December,  1827, 
an  order  was  passed  by  the  commissioners  of  the  county,  to 
whom  the  powers  and  duties,  heretofore  exercised  by  the 
levy  court,  has  been  transferred,  that  all  thlit  part  of  the 
before-mentioned  road  be  shut  up  and  closed;  and  that  the 
petitioner,  or  any  other  person  or  persons,  through  whose 
lands  the  said  old  road  may  have  been  departed  from,  by 
such  altering,  etc.,  are  authorized  to  shut  up  and  close  the 
same,  as  by  reference  to  a  copy  of  the  said  proceedings  ex- 
hibited will  appear.  That  the  complainants  had  knowledge 
of  said  order  of  the  said  commissioners,  and  that  the  said 
order  being  final  and  conclusive,  without  appeal,  and  no 
writ  of  certiorari  having  been  applied  for,  and  the  said  road 
so  authorized  to  be  closed  passing  transversely  through  the 
farm  of  the  petitioner;  and  the  complainants,  by  the  alter- 
ing of  the  said  road,  having  another,  and  a  better  and 
shorter  road,  and  the  petitioner  being  greatly  aggrieved  by 
the  passing  of  the  said  road  through  his  lands,  and  con- 
ceiving himself  fully  authorized  to  do  so  by  the  said  order, 
he,  by  virtue  of  the  said  order,  and  not,  as  he  avers,  in  con- 
tempt of  the  court,  did  proceed  to  close  the  said  road;  and 
that  he  shut  up  and  closed  the  same  without  force,  etc.,  and 
before  any  attachment  had  issued  against  him.     That  since 
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lie  has  closed  the  said  road  he  hath  removed  his  inner 
fences,  and  planted  an  orchard  on  either  side  of  and  through 
the  bed  of  the  said  road;  and  that  the  removal  of  his  fences 
will  be  attended  with  great  and  irreparable  damage  to  him. 
Prayer  that  the  said  road  may  be  snfiered  to  remain  closed, 
and  that  he  may  be  released  from  custody,  and  that  the  at- 
tachment may  be  quashed." 

There  is  a  long  opinion  upon  the  case,  of  which  I  shall 
quote  small  portions.  After  stating  the  circumstances  of 
the  case,  the  chancellor  says:  "It  appears,  then,  by  the 
defendant's  petitions  of  the  third  of  January  and  twenty- 
second  of  April,  that  he  had  conceived  himself  fully  and 
legally  authorized  to  close  this  highway,  by  virtue  of  the 
order  of  the  levy  court,  notwithstanding  the  iujunction  of 
this  court,  which  had  positively  prohibited  him  from  clos- 
ing or  obstructing  it  in  any  way  whatever;  or,  in  other 
words,  that  the  final  order  he  had  obtained  had  virtually, 
yet  effectually  and  completely,  dissolved  and  annulled  the 
injunction  heretofore  granted  by  this  court.  The  defendant 
made  no  application  or  motion  to  have  the  injunction  dis- 
solved after  the  second  of  December,  1826,  until  the  twenty- 
second  of  April  last.  He  has  not  even  deigned  to  speak  of 
the  injunction,  in  the  body  of  either  of  those  petitions,  in 
which  he  acknowledges  and  attempts  to  justify  the  closing 
of  the  road;  and  yet,  in  the  first,  he  asks  to  be  permitted  to 
file  an  amended  answer,  and  to  have  the  bill  dismissed;  and 
in  the  second,  he  prays  that  the  road  may  remain  closed, 
and  that  he  may  be  discharged  from  the  attachment.  If 
the  prayer  of  his  first  petition  had  been  literally  and  fully 
granted,  and  the  bill  dismissed,  yet  that  would  not  have 
dissolved  the  injunction,  unless  it  had  been  so  expressly 
ordered.  By  the  second  petition,  this  court  is,  in  effect, 
gravely  asked  to  make  a  most  extraordinary  transit  over  all 
its  own  proceedings,  into  those  of  the  levy  court;  to  ap- 
prove, and  act  upon  them,  and  totally  disregard  its  own. 

"For,  an  order  of  this  court,  as  prayed,  that  the  road 
should  be  suffered  to  remain  closed,  and  that  the  defend- 
ant should  be  discharged  from  the  attachment,  most  mani- 
festly, could  stand  upon  no  other  foundation  than  a  complete 
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affirmance  of  the  proceedings  of  the  levy  court,  and  an  en- 
tire disregard  of  all  the  previous  proceedings  of  this  conrt. 
I  never  before  heard  of  such  an  indirect  mode  of  obtaining 
a  virtual  dissolution  of  an  injunction,  by  bringing  to  bear 
upon  it  a  judicial  decision  of  another  and  totally  different 
tribunal,  not  exercising  or  having  any  appellate  jurisdiction 
over  the  court  whence  the  injunction  issued.  An  injunction, 
emanating  from  a  competent  authority,  is  a  command  of  the 
law;  and  the  citizen  is,  as  1  have  always  understood,  bound 
to  yield  implicit  obedience,  until  the  restriction  has  been 
removed  by  the  authority  which  imposed  it.'' 

So,  in  this  case,  these  parties  were  injoined  from  doing  a 
specific  thing — from  grading  this  street  and  filling  it  up — 
and  they  go  and  get  authority  from  another  tribunal,  the 
board  of  trustees  of  the  city  of  Napa,  to  go  to  work  and  fill 
it  up,  which,  if  permitted,  will  virtually  work  a  dissolution 
of  the  injunction  of  this  court  by  the  said  board. 

The  court,  in  the  case  cited,  proceeds  to  say:  ''But,  if 
the  position  assumed  by  this  defendant  be  correct,  then, 
instead  of  obeying  or  moving  to  dissolve  an  injunction,  a 
party  may  avail  himself  of  various  modes  of  getting  around, 
or  under,  or  over  it,  without  being  chargeable  with  the 
slightest  contempt  of  the  law.  The  judgment  of  this  court, 
continuing  the  injunction,  was  founded  upon  the  proof  or 
admission  of  certain  facts,  after  hearing  both  parties,  as  to 
the  very  point  whether  it  ought  to  be  continued  or  not. 
But,  if  it  could  be  indirectly  and  virtually  dissolved  by  a 
judgment  of  the  levy  court,  upon  a  different  case,  then  it 
might  be  evaded  by  one  party  without  hearing  the  opposite 
party  as  to  the  former,  or  any  new  facts  or  equity,  which 
he  might  be  able  to  show,  as  a  most  solid  ground  for  its 
farther  continuance.  The  court,  commanding  obedience  to 
an  injunction,  might  thus  be  brought  into  collision  with 
another  court,  alleged  to  have  sanctioned,  or  as  this  de- 
fendant has  said,  rcUtJied  the  acts  in  disobedience  of  it,  in 
which  conflict  of  jurisdiction,  the  rights  of  persons  and  of 
property,  it  is  evident,  must  suffer,  while  he  who  produced 
the  scuffle  might  escape  with  the  spoils.  Surely,  such  prin- 
ciples, which,  to  say  the  least  of  them,  lead  so  directly  to 
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disorder  and  confasion^  ought  not  to  be  tolerated  for  a 
moment." 

So,  in  this  case,  if  these  parties  are  to  go  to  another  tri- 
bunal and  get  an  order  which  may  be  legal  in  itself,  and 
thereby  are  enabled  to  ''escape  with  the  spoils,"  and  are  to 
experience  no  trouble  from  this  injunction,  certainly  dis- 
order and  confusion  must  result  from  such  a  state  of  affairs. 
**  There  is  absolutely  nothing  in  the  prayer  of  the  bill,  nor 
in  the  writ  of  injunction  itself,  which  limits  the  prohibition 
to  a  shutting  up  under  the  order  of  the  levy  court,  or  under 
any  other  particular  and  specified  authority  whatever."  So, 
in  this  case,  there  is  nothing  in  the  injunction  that  refers  at 
all  to  the  particular  action  of  the  board  of  trustees;  it  is 
simply  an  injunction  preventing  them  from  grading  that 
street — '*from  depositing  any  rock,  earth,  clay,  grounder 
other  material  on"  said  streets,  is  the  language  of  the  writ — 
no  reference  whatever  being  made  to  the  order  of  the  board. 
It  is  not  limited  to  that;  it  is  not  an  injunction  restraining 
these  parties  from  doing  this  work  under  that  order,  but  an 
injunction  positively  and  absolutely  forbidding  their  pro- 
ceeding with  it  at  all. 

The  court  proceeds:  ''  Neither  the  terms  of  the  prayer, 
nor  of  the  writ,  make  any  allusion  whatever  to  any  judicial 
proceedings  of  any  kind  then  pending,  or  thereafter  to  be 
instituted.  The  restriction  imposed  upon  the  defendant  is 
as  general  and  comprehensive  as  it  could  well  be  expressed. 
The  clear  and  unequivocal  sense  of  which  is,  that  the  road 
shall  continue  to  be  considered  as  a  public  road  or  highway, 
which  the  defendant  shall  not  b^  permitted  to  close  until  he 
shall  produce  and  show  to  this  court  that  he  had  obtained  a 
legal  authority  to  do  so.  Therefore,  the  only  question  now 
is,  whether  the  acts  done  by  this  defendant  are  such  as  he 
was  prohibited  from  doing  by  the  injunction  ?  These  acts 
are  the  erection  of  obstructions  upon  this  highway;  now 
these  are  the  very  acts  which  this  injunction  does  most  pos- 
itively and  distinctly  prohibit." 

And  so  in  this  case,  the  injunction  was  to  prohibit  these 
parties  from  filling  up  the  streets;  that  is  what  is  stated  in 
distinct  terms. 


472  MiTLLER  V.  HSNBT.  [Cir.  Ct. 

Opinion  of  the  Gonrt— Sawyer,  G.  J.  [1E^7> 


Tbe  conrt  continues:  "It  is  true,  that  if  the  injunction 
had  prohibited  acts  of  one  description  from  being  done, 
and  the  party  restrained  had  done  acts  of  another  descrip- 
tion^  he  could  not,  as  the  defendant  has  alleged,  be  charged 
with  a  contempt.  The  injanction  did  not  prohibit  him  or 
an  J  other  person  from  instituting  any  proceedings,  or  make 
any  application  for  the  purpose  of  obtaining  a  legal  author- 
ity to  close  the  road.**  So,  in  this  case,  the  injunction  did 
not  prohibit  the  board  of  trustees  from  passing  the  proper 
order  for  the  grading  of  this  street.  But  they  did  not  stop 
at  that.  The  order  haying  been  passed,  instead  of  coming 
to  this  court  and  presenting  that  order,  and  showing  the  fact 
that  they  were  now  in  a  position  to  proceed  legally  and  regu- 
larly, and  obtaining  the  order  of  this  court  allowing  them  to 
proceed,  the  defendants  assumed  the  authority  to  go 
further,  and,  without  the  authority  of  the  court,  to  do  the 
very  thing  which  this  court  injoined  them  from  doing. 

The  chancellor  then  proceeds  to  say:  ''Most  unquestion- 
ably, this  defendant  cannot  be  allowed  to  do  so,  upon  his 
obtaining  an  authority  to  close  it,  until  he  has  first  shown 
that  authority  to  this  court,  and  upon  motion  and  notice  to 
the  opposite  party,  according  to  the  established  practice, 
obtained  a  dissolution  of  that  general  and  unqualified  re- 
straint which  has  been  imposed  upon  him  by  the  injunction. 
This  first  cause  shown  by  the  defendant  for  his  discharge, 
being  based  upon  an  assumed  position  not  warranted  by  the 
proceedings,  is  therefore  deemed  insufficient.  Indeed,  the 
showing  itself  seems  tacitly  to  admit  the  correctness  of  the 
charge  of  contempt,  but  for  that  qualification  of  the  injunc- 
tion which  it  has  assumed,  and  which  has,  in  fact,  no  real 
existence." 

Now,  that  is  precisely  the  position  of  this  case.  The 
parties  were  grading,  or  about  to  grade,  this  street,  assum- 
ing to  act  under  the  authority  of  the  city  board  of  trustees. 
By  injunction  issued  from  this  court  they  were  restrained 
from  carrying  on  the  work — ^from  doing  a  specific  thing. 
They  then  went  and  got  another  order  from  the  same  au- 
thority under  which  they  were  first  acting,  as  was  done  in  the 
case  from  which  I  have  just  read;  and  then,  without  coming 
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to  this  court  and  asking  to  be  relieved  from  the  injunction, 
on  the  ground  that  they  now  have  proper  authority,  and  are 
proceeding  regularly,  they  undertook  to  go  on  and  do  the 
specific  thing  prohibited,  and  therefore  dissolve  the  injunc- 
tion granted  by  this  court,  by  virtue  of  proceedings  of  the 
board  of  trustees  of  the  city  of  Napa. 

The  injunction  should  be  obeyed  until  it  is  dissolved  by 
the  authority  which  granted  it.  Undoubtedly,  if  a  proper 
showing  were  made,  if  the  court  were  satisfied  that  the  in- 
junction should  be  dissolved,  it  would  be  dissolved;  but 
until  that  is  done,  the  party  himself  has  no  right  to  deter- 
mine the  fact  that  he  has  authority  to  proceed,  in  viola- 
tion of  the  injunction  of  this  court,  to  perform  the  acts 
which  have  been  prohibited. 

For  the  purposes  of  this  motion,  it  is  assumed  that  the 
later  proceedings  of  the  board  of  trustees  are  regular  in 
form — that  the  ordinance  upon  its  face  is  valid.  From  an 
examination  of  the  ordinance,  and  of  the  papers  submitted, 
I  understand  that  no  provision  has  been  made  for  draining 
off  the  water  when  this  grade  shall  be  carried  out,  and  thus 
obviating  what  is  claimed  will  be  a  nuisance.  If  such  is  the 
case,  although  the  proceedings  of  the  board  may  be  regular 
in  form,  and  an  ordinance  passed  strictly  in  accordance 
with  the  provisions  of  the  statutes,  there  still  might  result 
a  private  nuisance  which  the  authorities  of  the  city  of  Napa 
would  not  be  permitted  to  create.  That  is  one  of  the  ques- 
tions which  is  still  left  for  the  determination  of  the  court, 
and  the  only  question  left  for  consideration  in  the  case 
upon  which  the  injunction  issued.  If  it  had  been  made  to 
appear  to  the  court,  after  the  passage  of  this  recent  ordi- 
nance, that  the  grading  of  the  street,  without  providing  for 
drainage,  would  not  create  a  private  nuisance,  the  injunc- 
tion would  have  been  at  once  dissolved.  The  court  granted 
the  injunction,  because  it  appeared  that  a  private  nuisance 
was  likely  to  be  created,  and  because  it  appeared  that  the 
work  was  not  being  done  under  proper  authority;  but  it  does 
not  follow,  that  even  the  board  of  trustees  of  the  city  of 
Napa  could  take  proceedings,  even  though  regular  in  form, 
and  passed  in  accordance  with  the  modes  provided  by  the 
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statute,  to  create  a  private  naisance.  lu  tbe  case  of  Spokes 
y.  The  Banbwy  Board  of  Health,  1  Law  Reports,  Eqaity 
Cases,  49,  the  board  of  health,  proceeding  strictly  in  ac- 
cordance with  the  terms  of  the  law,  proceeded  to,  and  did, 
cut  into  a  stream  which  ran  through  the  land  of  a  party 
below,  drains  which  were  necessary  to  the  health  of  the 
town,  to  carry  off  water  and  filth,  thereby  rendering  the  said 
party's  place  uninhabitable.  The  injured  party  applied  for 
an  injunction,  aiid  the  court  held,  in  very  decided  terms, 
that  even  though  the  cutting  of  the  drains  were  necessary  to 
the  health  of  the  town,  the  authorities  could  not  create 
such  a  nuisance,  to  the  destruction  of  private  property. 

I  only  call  attention  to  that  case,  at  this  time,  in  order  to 
show  that  there  are  authorities  holding  that  a  private  nuis- 
ance cannot  be  committed  even  by  municipal  authority,  as 
that  is  one  question  still  undetermined  in  this  case,  assum- 
ing the  proceedings  of  the  board  of  trustees  to  be  regular 
in  all  other  particulars.  I  leave  this  point  open,  however, 
till  the  hearing.  The  defendants  must,  therefore,  be  ad- 
judged  to  be  in  contempt. 

They,  however,  deny  any  intention  of  committing  any 
contempt  of  this  court,  and  assert  that  they  resumed  and 
proceeded  with  the  work  under  advice  of  counsel  that  this 
later  action  of  the  board  of  trustees  was  sufficient  authority 
to  justify  them  in  proceeding.  I  do  not  suppose  that  the 
contempt  was  willful,  and  I  do  not  propose  to  be  vindictive 
in  inflicting  a  penalty.  The  question  of  punishment  for  the 
contempt  was  not  particularly  discussed  on  the  hearing,  and 

I  do  not  know  what  the  actual  damage  to  the  complainant 
has  been,  as  there  is  no  special  evidence  upon  that  point, 
and  I  am,  therefore,  not  prepared  at  present  to  announce 
the  penalty  which  should  be  inflicted.  In  order  to  enable 
counsel  to  prepare  and  produce  evidence  as  to  the  amount 
of  damage  resulting  from  the  performance  of  this  work, 
which  has  been  done  since  the  issuing  of  the  injunction,  I 
will  continue  the  matter  until  Monday,  the  twelfth  instant,  at 

II  o'clock  in  the  forenoon. 
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Robert  Mickey  v.  Julius  A.  Stratton. 

CiKcurr  Court,  District  op  Oregon. 
May  5,  1879. 

1-  Deed  of  Corporation. — The  signatures  of  the  proper  officers  appearing 
to  an  instrument  purporting  to  be  the  deed  of  a  corporation,  the  pre^ 
sumption  is  that  such  instrument  was  signed  by  them  by  authority  of 
the  corporation;  and  if  the  seal  of  the  corporation  is  upon  such  instru- 
ment, that  itself  is  prima  facie  evidence  of  their  authority  to  sign. 

2.  Possession. — Possession  is  prima  facie  evidence  of  title,  and  proof  of 

prior  possession  is  sufficient  to  maintain  ejectment  against  a  mere  tres- 
X>asser. 

3.  Title. — When  both  parties  in  ejectment  claim  title  from  the  same  person, 

neither  is  at  liberty  to  deny  that  such  person  had  title. 

4.  Judgment. — A  personal  judgment  for  money  or  damages  in  a  state  court 

against  an  absent  defendant  who  did  not  appear  in  the  action,  is  so  far  a 
nullity. 

5.  Attachmemt. — By  a  valid  attachment  of  property  within  its  jurisdiction 

a  state  court  acquires  jurisdiction  to  give  judgment  that  an  absent  de- 
fendant not  otherwise  served  with  process  in  the  proceeding  is  indebted 
to  the  plaintiff  therein,  and  to  enforce  the  payment  of  the  same  by  the 
sale  of  such  property. 

6.  Service  of  Attachment. — Where  the  statute  authorizes  a  writ  of  at- 

tachment to  be  served  upon  real  property  by  leaving  a  copy  of  the  same 
with  the  occupant  thereof,  *'or  if  there  be  no  occupant,"  then  *4n  a 
conspicuous  place"  thereon,  and  it  appears  from  the  return  that  the  writ 
was  served  by  posting  a  copy  on  the  premises  without  stating  whether 
they  were  occupied  or  not:  held,  that  the  service  upon  the  premises 
was  unauthorized  and  invalid,  and  that  the  judgibent  thereon  was  a 
nullity  and  the  sale  of  the  property  attached  void. 

7.  Conspicuous  Place — Service  of  Attachment. — Sembky  that  a  service 

of  a  writ  of  attachment  by  leaving  a  copy  of  the  writ  upon  the  premises 
is  not  good  unless  it  appears  that  it  was  posted  thereon  **in  a  con- 
spicuous place."  * 

Before  Deady,  District  Judge. 

Action  to  recover  possession  of  real  property. 

Addison  C.  Gibbs,  W.  Scott  Beebee,  and  «/.  Quinn  Thointon, 
for  the  plaintiff. 

Bufus  Malloi-y  and  IV,  W.  Thayer,  for  the  defendant. 

Deady,  J.     This  action  is  brought  to  recover  the  posses- 
sion of  the  east  half  of  lots  1  and  2  in  block  20,  and  the 
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whole  of  block  15,  in  the  town  of  Salem,  and  damages  for 
the  detention  of  the  same. 

The  complaint  alleges  that  the  plaintiff  is  a  citizen  of  the 
state  of  Pennsylvania  and  the  defendant  of  the  state  of 
Oregon;  that  the  plaintiff  is  the  owner  in  fee  of  the  prem- 
ises, and  entitled  to  the  possession  of  the  same,  which  the 
defendant  wrongfully  withholds  from  him  to  his  damage  five 
hundred  dollars;  and  that  the  premises  are  of  the  value  of 
four  thousand  dollars. 

The  defendant  by  his  answer  denies  the  allegations  of  the 
complaint  except  as  to  the  value  of  the  property,  and  pleads 
title  and  right  to  the  possession  of  the  premises  in  Parrish 
L.  Willis,  which  plea  the  plaintiff  by  his  replication  denies. 
The  case  was  heard  by  the  court  without  the  intervention 
of  a  jury. 

The  premises  are  situated  in  township  7  south,  of  range 
3  west,  of  the  Wallamet  meridian,  and  within  the  hus- 
band's half  of  the  donation  claim  of  William  H.  Willson 
and  Chloe  his  wife.  The  ''claim"  was  occupied  by  them  in 
1844,  and  claimed  by  Willson  as  a  settler  under  the  dona- 
tion act  in  February,  1852,  as  appears  by  his  notification, 
number  forty-seven.  On  February  4, 1862,  in  pursuance  of 
the  surveyor-generaFs  certificate,  number  twenty,  a  patent  to 
the  donation  issued  to  Willson  and  wife — the  south  half  to 
the  husband  and  the  north  one  to  the  wife. 

On  July  30,  1855,  Willson  and  wife,  in  consideration  of 
the  sum  of  one  hundred  dollars,  duly  conveyed  the  east  half 
of  lots  1  and  2  aforesaid  to  George  Lesley,  who  upon  De- 
cember 4,  185/,  in  consideration  of  the  sum  of  two  hundred 
dollars,  duly  conveyed  the  same  to  George  K.  Shiel. 

On  December  2,  1854,  said  Willson  and  wife  duly  con- 
veyed sundry  blocks  and  parcels  of  land,  situate  within 
said  Willson's  half  of  said  donation  claim,  including  block 
15  aforesaid,  to  ''the  trustees  of  the  Wallamet  Uni- 
versity," for  the  "endowment  and  support"  of  the  sune, 
with  the  right  "to  sell  or  otherwise  dispose"  of  the  same 
for  such  purpose;  and  on  June  11,  1857,  David  Leslie,  as 
"president"  of  said  "board  of  trustees,"  and  Francis 
S.  Hoyt,  as  "secretary"  of  the  same,  in  consideration  of 
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the  Bam  of  seven  hundred  dollars,  and  in  the  name  of  '*  the 
trustees  of  Wallamet  University,"  executed  a  deed  to  George 
K.  Sbiel  for  the  block  15  aforesaid,  the  same  being  de- 
scribed therein  by  metes  and  bounds,  and  alleged  to  con- 
tain two  and  six  hundred  and  twenty-five  thousandths  acres, 
''more  or  less." 

This  deed  purports  to  be  signed  and  sealed,  and  there  is 
a  scrawl  or  private  seal  at  the  end  and  right  of  the  names 
of  the  president  and  secretary  respectively.  There  is  also 
what  appears  to  be  a  corporation  seal,  but  the  same  does 
not  otherwise  purport  to  have  been  affixed  by  the  secretary. 
On  the  same  day  that  it  was  signed  this  deed  was  duly 
acknowledged  by  said  Leslie  and  Hoyt  as  president  and 
secretary,  as  aforesaid,  before  J.  G.  Wilson,  clerk  of  the 
supreme  court. 

The  trustees  of  the  Wallamet  University  were  incorpo- 
rated by  an  act  of  the  territorial  legislature,  passed  January 
12,  1853.  By  section  two  of  the  same  they  were  authorized 
to  have  and  use  a  common  seal,  ''  impressed  with  such  de- 
vices and  inscriptions  as  they  shall  deem  proper,  by  which 
said  seal  all  deeds  ^  *  "^^  of  said  corporation  shall  pass 
and  be  authenticated."  By  section  four  it  was  further  pro- 
vided: 

"That  all  deeds  and  other  instruments  of  conveyance 
shall  be  made  by  the  order  of  the  board  ol  trustees,  sealed 
with  the  seal  of  the  corporation,  signed  by  the  president, 
and  by  him  acknowledged,  in  his  official  capacity,  in  order 
to  insure  their  validity." 

From  the  date  of  the  incorporation  of  the  trustees  until 
after  the  date  of  this  deed  they  used  as  their  common  seal 
the  eagle  face  or  reverse  side  of  a  twenty-dollar  piece  of 
gold,  of  the  size  and  general  similitude  of  the  gold  coin  of 
the  United  States  of  that  value,  and  inscribed  around  the 
margin — ''San  Francisco,  California,  twenty  D." — and  the 
seal  upon  this  deed,  although  the  impression  is  very  indis- 
tinct and  somewhat  e£faced,  appears  to  have  been  made  with 
this  piece  of  gold;  but  it  does  not  appear  that  there  ever 
was  any  formal  vote  of  said  trustees  adopting  said  piece  of 
gold  as^the  seal  of  the  corporation. 
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On  January  21, 1873,  John  Hughes  commenced  an  action 
in  the  state  circuit  court  for  the  county  of  Marion  against 
said  George  K.  Shiel,  upon  two  promissory  notes  and  an 
open  account,  wherein  on  March  11,  1873,  he  appears  to 
have  *' recovered  judgment,**  whatever  that  means,  ' 'against 
the  defendant,"  by  default,  for  the  sum  of  three  hundred 
and  fifty-eight  dollars  and  forty  cents,  with  costs  and  dis- 
bursements; that  by  virtue  of  an  execution  issued  thereon, 
the  sheriff  of  said  county,  on  March  17,  levied  upon  said 
premises,  and  on  April  11,  1873,  sold  the  same  to  said 
Parish  L.  Willis,  the  east  half  of  said  lots  1  and  2,  for  two 
hundred  dollars  and  said  block  15  for  two  hundred  and  fifty 
dollars;  and  after  due  proceedings  in  the  premises,  includ- 
ing a  confirmation  of  such  sale,  on  August  11,  1873,  made 
and  delivered  a  deed  of  the  premises  to  said  Willis  as  said 
purchaser. 

On  March  20,  1878,  George  K.  Shiel,  for  the  considera- 
tion of  one  thousand  and  ninety-five  dollars,  bargained, 
sold  and  quitclaimed  the  premises  to  the  plaintiff. 

It  is  claimed  by  the  defendant  that  the  alleged  deed  of 
June  11,  1867,  from  the  university  to  Shiel,  is  ineffectual  as 
a  conveyance  of  said  block  15,  because  it  does  not  appear 
that  the  same  was  made  "by  the  order  of  the  trustees,"  as 
provided  in  section  4  of  the  act  of  incorporation,  or  that  it  is 
sealed  with  the  Seal  of  the  corporation,  and  therefor  the 
grantor  of  the  plaintiff  never  acquired  the  title  to  such 
block. 

But  I  find  that  the  seal  upon  this  deed  is  that  of  the 
corporation  at  that  date.  This  being  so,  and  the  signatures 
of  the  proper  officers  appearing  signed  thereto,  the  pre- 
sumption is  that  these  officers  did  not  exceed  their  authority 
in  this  respect;  and  the  seal  itself  is  prima  facte  evidence 
of  their  authority.  (Ang.  and  Ames  on  Gor.,  sec.  224; 
KoMer  v.  BlacJc  River  F.  L  Co.,  2  Black,  716.) 

But  it  appears  from  the  evidence  that  Shiel  was  in  posses- 
sion of  the  premises  under  this  deed  until  the  conveyance 
by  the  sheriff  to  Parrish,  under  which  the  defendant 
entered.  Possesion  is  always  prima  facie  evidence  of  title 
and  proof  of  prior  possession  is  sufficient  to  maintain  eject- 


Dist.  Or.J  MiOKET  v.  Stbatton.  479 

1879.]  Opinion  of  the  Court— Deady,  J. 

ment  against  a  mere  trespasser.  (Tyler  ou  Eject.  7'^;  Day 
V.  Alversov^  9  Wend.  233;  HtUchwaon  v.  Ferley,^  Cal.  34; 
Hicks  y.  Davis,  Id.  69;  Winavs  v.  Chisty,  Id.  78;  BequeUe 
V.  Caulfidd,  Id.  278;  Marshal  v.  Shafter,  32  Cal.  194; 
Turner  v.  Aldridge^  1  MoAlister,  229;  Christy  v.  ScoU^  14 
How.  290;  Jones  v.  iiisZey,  53  Geor.  455;  The  Or.  C.  B.  B. 
V.  The  Or.  8.  N.  Co.,  3  Or.  178;  JSagle  Woolen  Mills  v.  Mon- 
teUh,  2  Or.  282.) 

'  The  deed  from  the  sheriff  to  Willis  is  claimed  %o  be  in- 
valid, and  unless  it  is  foand  to  be  sufficient  the  defendant 
is  in  as  a  mere  trespasser  and  the  plaintiff  must  prevail  in 
this  action  upon  the  prior  possession  of  his  grantor,  8hiel, 
without  reference  to  the  validity  of  the  deed  from  the  uni- 
versity to  the  latter. 

But  there  is  another  and  conclusive  answer  to  this  objec- 
tion. The  plaintiff  and  defendant  both  claim  under  Shiel, 
and  it  is  not  necessary  for  either  to  prove  title  farther  back 
than  him.  The  defendant  sets  up  an  estate  in  fee  in  Willis 
•in  the  premises,  to  defeat  a  recovery  by  the  plaintiff  in  this 
action,  and  if  he  has  any  interest  therein  upon  the  evidence, 
it  is  derived  from  Shiel  by  means  of  the  sheriff's  sale  and 
deed.  The  plaintiff  claims  under  Shiel  also,  by  a  convey- 
ance subsequent  to  that  of  the  sheriff's.  Neither  is  there- 
fore at  liberty  to  deny  Shiel's  title  at  the  time  of  the  sheriff's 
sale.  In  Gaiiies  v.  New  Orleans,  6  Wall.  715,  the  supreme 
court  says: 

''The  defendants,  equally  with  the  complainant,  claim 
title  from  the  same  common  source.  This  is  clear  from 
the  pleadings  and  the  proof.  If,  therefore,  both  parties 
claim  title  from  the  same  person,  neither  is  at  liberty  to 
deny  that  such  person  had  title."  ^ 

This  rule  is  also  maintained  in  Eagle  Woolen  Mills  v.  Mon- 
ieith,  2  Or.  282;  Brotvn  v.  Brown,  45  Mo.  414;  Fellows  v. 
Wise,  49  Mo.  362;  Bvichei'  v.  Bogers,  60  Mo.  140;  Ames  v. 
Beckley,  48  Ver.  395;  2  Greenl.  Ev.  sec.  397.  Greeuleaf, 
supra,  says:  ''Where  both  parties  claim  under  the  same 
third  person,  it  is  sufficient  to  prove  the  derivation  of  title 
from  him,  without  proving  his  title." 

The  plaintiff,  therefore,  in  effect  admits  that  at  the  date 
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of  the  sheriff's  sale  Sbiel  had  a  good  title  to  the  premises, 
-which  passed  to  the  purchaser,  unless  the  sale  was  void. 
But  the  plaintiff  contends  that  this  sale  was  void  and  inop- 
erative because  the  court  in  Hughes  v.  Shid  did  not  acquire 
jurisdiction  of  either  the  person  of  the  defendant  or  his 
property. 

In  that  action  service  of  the  summons  was  ordered  to  be 
made  by  publication  for  six  consecutive  weeks  in  a  weekly 
newspaper,  upon  the  affidavit  of  Hughes  to  the  effect  that 
Shiel  was  then  a  non-resident  of  the  state  but  had  property 
therein;  and  upon  the  same  day  and  upon  a  like  affidavit  a 
writ  of  attachment  was  issued  against  the  property  of  Shiel 
in  Marion  county.  The  summons  was  published  in  the 
paper  directed,  six  times,  between  January  24  and  Feb- 
ruary 28,  1873,  both  days  inclusive;  and  on  January  23, 
1873,  the  sheriff  returned  the  attachment,  indorsed,  that 
on  January  21  he  levied  upon  and  attached  the  premises 
in  controversy  **  by  posting  copies  of  the  within  writ, 
certified  to  by  me,  on  said  block  15,  and  also  on  the  build- 
ing standing  on  the  east  half  of  lots  1  and  2." 

Many  objections  are  taken  by  the  plaintiff  to  the  regular- 
ity and  effect  of  these  proceedings  by  publication  and  at- 
tachment which  it  will  not  be  necessary  to  consider.  The 
action  of  Hughes  v.  Shid  was  begun  and  terminated  before 
the  decision  of  Peunoyer  v.  Neff  (6  Otto,  719),  By  the 
ruling  in  that  case,  the  service  of  the  summons  by  publica- 
tion, even  if  made  as  by  the  statute  provided,  did  not  give 
the  court  jurisdiction  of  the  person  of  Shiel,  and  the  judg- 
ment in  the  action,  so  far  as  it  depends  upon  such  service, 
is  a  nullity.  The  doctrine  of  the  case  is  succinctly  stated 
in  the  second  syllabus — ''A  personal  judgment  is  without 
any  validity  if  it  be  rendered  by  a  state  court  in  an  action 
upon  a  money-demand  against  a  non-resident  of  the  State 
who  was  served  by  a  publication  of  summons,  but  upon 
whom  no  personal  service  of  process  within  the  state  was 
made  and  who  did  not  appear;  and  no  title  to  property 
passes  by  a  sale  under  an  execution  issued  upon  such  judg- 
ment." 

In  HugJies  v.  Shid  it  was  ''adjudged"  that  the  plaintiff 
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'*  recover  judgment  against  the  defendant/' and  not  some 
certain  snm  or  thing  of  or  from  him.  Bat  taking  this  for  a 
judgment  rather  than  for  an  order  for  one,  it  is  in  form  only 
a  personal  judgment  given  without  service  upon  the  defend- 
ant or  his  personal  appearance,  and  is  therefore  so  far  a 
nullity. 

But  conceding  this  point,  the  defendant  contends  that  the 
court  acquired  jurisdiction  of  the  premises  by  means  of 
the  levy  thereon  of  the  attachment,  and  that  the  judgment, 
though  personal  in  form,  is  sufficient  to  support  the  execu- 
tion as  to  the  sale  of  the  property  attached,  citing  Cooper 
▼.  Reynolds  (10  Wall.  315),  in  which  it  was  held  that  a  pro- 
ceeding may  be  maintained  by  the  attachment  of  an  absent 
defendant's  property  to  enforce  the  collection  of  a  debt  due 
by  him,  and  that  in  such  case  where  there  is  a  valid  writ 
and  levy,  a  judgment  of  the  court,  an  order  of  sale  and 
a  sale  and  sheriff's  deed,  the  proceeding  cannot  be  held 
void  when  questioned  collaterally.  Tried  by  this  rule,  if 
there  was  a  valid  levy  in  Hughes  v.  Shiel,  so  as  to  give  the 
court  jurisdiction,  the  subsequent  proceedings,  in  my  judg- 
ment, were  sufficient.  For  although  the  judgment  was  per- 
sonal in  form  and  did  not  limit  the  relief  to  be  obtained 
thereon  to  the  sale  of  the  property  attached,  yet  such  was 
the  only  use  made  of  it.  And  although  it  is  true  that  it 
did  not  directly  authorize  the  sale  of  the  premises  to  satisfy 
the  sum  found  due  Hughes,  and  that  instead  of  a  venditioni 
exponas  or  order  of  sale  issuing  to  enforce  the  judgment  by 
the  sale  of  the  property  attached,  an  execution  was  issued 
against  the  property  of  the  defendant  generally,  as  upon  a 
personal  judgment  for  money,  yet  only  the  property  actually 
attached  was  sold  thereon;  and  notwithstanding  the  return 
of  the  sheriff  shows  that  he  levied  the  execution  upon  the 
property  sold  as  if  the  same  was  not  attached,  yet  that  was 
merely  an  unauthorized  and  useless  act,  because  the  law 
provides  that  an  execution  against  property,  as  to  such  as  is 
already  attached,  is  to  be  executed  without  any  further  levy 
or  seizure,  by  simply  selling  the  same  (Or.  Civ.  Code,  sec. 
280,  sub.  2),  which  practically  makes  an  execution  in  such 
case  merely  a  venditioni  exponas — an  order  of  sale. 

31 
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Bat  was  there  a  yalid  service  or  levy  of  the  attachment 
upon  these  premises?  In  the  case  of  real  property  the  law 
provides  that  a  writ  of  attachment  shall  be  execated  "  by 
leaving  with  the  occupant  thereof,  or  if  there  be  no  occu- 
pant, in  a  conspicuous  place  thereon,  a  copy  of  the  writ, 
certified  by  the  sheriflf."     (Or.  Civ.  Code,  sec.  147,  sub.  1.) 

In  SeUlemier  v.  Sullivan^  97  U.  S.  444,  it  was  held 
that  under  sec.  64  sub.  5  of  the  Or.  Civ.  Code,  which  re* 
quires  a  summons  to  be  served  upon  ''the  defendant  per- 
sonally, or  if  he  be  not  found,"  then  upon  some  member  of 
the  family  of  a  certain  age,  at  his  usual  place  of  abode,  a 
valid  substituted  service  could  not  be  made  unless  the 
officer,  using  at  least  ordinary  diligence,  is  unable  to  find 
the  defendant  in  the  county,  and  that  fact  must  affirmatively 
appear  from  his  return.  Says  Mr.  Justice  Field,  who  de- 
livered the  opinion  of  the  court:  ''If  it  be  admitted  that 
substituted  service  of  this  kind  upon  some  other  member  of 
the  family  is  sufficient  to  give  the  court  jurisdiction  to  ren- 
der a  personal  judgment  against  its  head,  binding  him  to 
the  payment  of  money  or  damages,  it  can  only  be  where  the 
condition  upon  which  such  service  is  permissible  is  shown 
to  exist.  The  inability  of  the  o^cer  to  find  the  defendant 
was  not  a  fact  to  be  inferred,  but  a  fact  to  be  affirmatively 
stated  in  the  return." 

In  Tt^Uingei'  v.  Todd,  6  Or.  39,  the  court  held  a  judg- 
ment entered  in  vacation  void,  for  want  of  due  service, 
where  there  was  a  return  of  substituted  service  of  the  sum- 
mons, without  an  affirmative  s.tatement  that  the  defendant 
could  not  he  found,  saying — "  The  statute  *  *  evidently 
implies  tliat  when  a  summons  is  placed  in  the  hands  of  an 
officer  for  sei*vice,  that  he  will  use  ordinary  diligence,  at 
least,  to  find  the  party  against  whom  the  summons  is  issued, 
in  order  that  he  may  make  personal  service  upon  him;  bat 
after  using  ordinary  diligence,  if  he  should  fail  to  find  such 
party,  constructive  service  may  be  made;  and  when  such 
service  is  made,  the  certificate  should  contain  the  fact  that 
the  party  could  not  be  found." 

Now,  the  analogy  between  these  cases  and  the  one  at  bar 
is  complete.     The  service  of  an  attachment,  in  case  of  real 
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propertr,  is  required  to  be  made  by  leaving  a  copy  of  the 
writ,  "with  the  occupant  thereof,"  but  "if  there  be  no  occu- 
pant," then,  and  in  that  case  only,  by  leaving  such  copy  "in 
a  conspicuous  place  thereon."  The  law  is  framed  upon  the 
reasonable  assumption  that  the  occupant  represents  the  ab- 
sent owner,  and  therefore  it  requires  the  service  to  be  made 
upon  him;  and  no  substituted  service,  by  leaving  a  copy  of 
the  writ  on  the  premises,  is  permissible  unless  there  is  no 
one  in  the  occupation  of  the  premises  upon  whom  service 
can  be  made,  and  that  fact  must  appear  from  the  return,  or 
else  the  service  upon  its  face  is  unauthorized  and  invalid. 

The  Or.  Civ.  code,  section  160,  provides  that  when  the 
writ  of  attachment  shall  be  fully  executed  or  discharged, 
"the  sheriff  shall  return  the  same  with  his  proceedings  in- 
dorsed thereon." 

The  return  must  state  what  was  done,  and  the  presump- 
tion that  an  officer  has  done  his  duty  is  not  sufficient  to  sup- 
ply a  material  fact  or  circumstance  which  does  not  appear 
in  his  return.  For  the  law  having  made  "  it  his  duty  to  in- 
dorse his  proceedings  under  the  writ,  thereftn,  the  presump- 
tion that  he  did  his  duty  applies  as  well  to  the  making  of 
the  return  as  the  service  of  the  writ,  and  therefore  there  is 
no  room  to  presume  that  he  did  his  duty  in  making  the  serv- 
ice more  fully  or  otherwise  than  he  has  stated  in  his  re- 
turn. 

In  Hughes  v.  Shiel  the  attachment  was  not  alone  a  collat- 
eral proceeding  to  obtain  a  lien  upon  property  as  a  security 
for  the  judgment  which  might  be  obtained  therein,  but  it 
was  also  the  veiy  process  upon  the  due  service  of  which, 
depended  the  jurisdiction  of  the  court.  In  Cooper  v.  Bey- 
nolds^  supra,  319,  Mr.  Justice  Miller  says:  "Now,  in  this 
class  of  cases,  on  what  does  the  jurisdiction  of  the  court 
depend  ?  It  seems  to  us  that  the  seizure  of  the  property, 
or  that  which,  in  this  case,  is  the  same  in  effect,  the  levy  of 
the  writ  of  attachment  on  it,  is  the  one  essential  requisite  to 
jurisdiction,  as  it  unquestionably  is  in  proceedings  purely 
in  rem.  Without  this  the  court  can  proceed  no  further; 
with  it  the  court  can  proceed  to  subject  that  property  to  the 
demand  of  the  plaintiff.     If  the  writ  of  attachment  is  the 
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lawfal  writ  of  the  court,  issued  in  proper  form  under  the 
seal  of  the  court,  and  if  it  is  by  the  proper  o£Scer  levied 
upon  property  liable  to  attachment,  when  such  a  writ  is  re- 
turned into  court,  the  power  of  the  court  over  the  res  is 
established.** 

Neither  does  it  appear  from  the  return  that  the  copy  left 
upon  the  premises  was  posted  in  a  conspicuous  place.  As 
to  the  east  half  of  lots  1  and  2  the  return  states  that  the 
copy  was  posted  ''  on  the  building*'  thereon,  but  whether  on 
the  front  or  back,  or  the  upper  or  lower  story,  or  whether 
either  was  **  a  conspicuous  place'*  on  the  premises  does  not 
appear,  while  as  to  block  15,  it  simply  states  that  the  copy 
was  posted  **  on  said  block.*' 

But  it  is  not  necessary  to  consider  the  effect  of  this  amis- 
sion. The  return  is  radically  defective  because  it  does  not 
appear  therefrom  that  the  premises  were  unoccupied  at  the 
time  of  this  alleged  service  by  leaving  a  copy  of  the  writ 
upon  the  premises,  and  unless  they  were  the  sheriff  had  no 
authority  to  make  such  service.  The  writ  of  attachment 
being  the  only  process  by  which  the  court  could  acquire 
jurisdiction,  and  there  being  no  valid  service  of  the  same  it 
follows  necessarily  that  its  judgment  was  a  nullity  and  the 
sale  upon  the  execution  thereon  is  void.  There  must  be  a 
finding  that  the  plaintiff  is  the  owner  of  the  premises  and 
entitled  to  the  possession  of  the  same  with  nominal  damages 
for  the  detention. 


John  Armstrong  v.  Donald  Beadle  et  al. 

ClBCUIT    COUBT,   DiSTBIOT  OF   CALirOBNU. 

IttAY  12,  1879. 

L  Action  for  Death  by  Negligence. — The  statute  of  California  giving  » 
right  of  action  for  negligence,  resulting  in  death,  has  no  extra-territoriAl 
operation. 

2.  Same — High  Seas. — ^Death,  resulting  from  negligence,  on  the  high  seas  is 

not  within  the  statute. 

3.  Right,  not  Remedy. — The  statute  gives  a  new  right  of  action,  not  merely 

a  remedy  for  an  existing  right. 
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Before  Sawyer,  Circuit  Judge. 

Demurrer  to  answer.    The  facts  appear  in  the  opinion. 

T.  P.  Byan,  for  plaintiff. 
AndivB  dk  Page^  for  defendants. 

Sawyer,  Circuit  Judge.  The  complaint  alleges  that  the 
plaintiff  and  his  wife  took  passage  upon  the  steamer  East' 
port^  owned  by  the  defendants,  at  Empire  City,  in  the 
State  of  Oregon,^  for  San  Francisco,  in  the  State  of  Califor- 
nia; that  on  the  voyage  the  steamer,  near  Point  Arena, 
struck  a  rock  and  settled  down  in  the  water  and  became  im- 
moyable;  that  plaintiff's  wife  afterwards  entered  a  surf  boat, 
by  direction  of  the  master,  whereupon  one  end  of  the 
boat  fell  suddenly  into  the  sea,  in  consequence  of  the 
negligence  of  those  in  charge,  and  plaintiff's  wife  was 
precipitated  into  the  sea  and  drowned.  The  action  is  brought 
under  section  377  of  the  code  of  civil  procedure,  for  damages 
sustained  by  the  loss  of  the  wife.  The  provision  is,  that 
*^  When  the  death  of  a  person  is  caused  by  the  wrongful  act 
or  neglect  of  another,  his  heirs  or  personal  representatives 
may  maintain  an  action  for  damages  against  the  person  caus- 
ing the  death."  The  answer  admits  the  principal  facts;  but 
alleges,  that  while  said  steamship  was  proceeding  on  her  voy- 
age, and  on  the  high  seas,  the  said  steamship  was,  by  the 
perils  and  accidents  of  the  seas,  forced  and  cast  upon  a  rock, 
whereby  the  ship  and  cargo  became  a  total  loss,  and  the 
death  of  plaintiff's  wife  thereby  occurred  without  the  privity 
or  knowledge  of  defendant.  Other  facts  were  alleged,  de- 
signed to  bring  the  case  within  the  provisions  of  section 
4283  of  the  revised  statutes  of  the  United  States.  The 
plaintiff  demurs  to  this  answer,  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  defense. 

The  first  point  presented  is,  that  the  statute  has  no  extra- 
territorial operation,  and  is  limited  to  accidents  occurring 
within  the  territorial  jurisdiction  of  the  state;  and  as  the 
death  occurred  upon  the  high  seas,  beyond  the  legislative 
jurisdiction  of  the  state,  the  statute  is  inapplicable.   There 


486  Armstrong  v.  Beadle.  [Cir.'Ct 


.A. 


Opinion  of  the  Court— Sa-^ryer,  C.  J.  [May, 

was  no  liability  at  common  law  for  the  death  of  a  party,  re- 
sultiug  under  circamstances  like  those  set  out  in  the  com- 
plaint; and  unless  the  statute  in  question  gives  the  right  of 
action,  the  plaintiff  cannot  recover.  The  statute,  undoubt- 
edly, creates  a  new  right  of  action,  and  does  not  merely  give 
a  remedy  for  a  right  already  existing.  If  it  operates  beyond 
the  territorial  jurisdiction  of  the  state,  then  it  becomes  a 
universal  law,  applicable  to  all  countries,  and  the  legisla- 
ture of  California  would  be  adopting  a  code  of  laws  affecting 
the  rights  of  parties  arising  out  of  acts  done  wholly  in  for- 
eign countries  as  well  as  upon  the  high  seas.  If  California 
can  pass  laws  of  the  kind,  operating  extra-territorially,  then 
other  states  and  countries  can  pass  laws  upon  the  same  sub- 
ject operating  upon  the  high  seas,  and  these  laws  may  be  in 
conflict;  but  there  is  nothing  in  the  statute  to  indicate  that 
it  was  intended  to  operate  beyond  the  limits  of  the  state. 
After  giving  a  synopsis  of  the  statutes  of  the  several  states 
which  have  legislated  on  the  subject.  Shearman  and  Bed- 
fleld,  in  their  work  on  Negligence,  state  the  rule,  as  to  their 
effect,  as  follows: 

"  The  operation  of  these  statutes  is  limited  to  the  territory 
of  the  states  which  have  enacted  them.  No  action  can  be 
maintained  upon  one  of  these  statutes,  if  the  deceased  per- 
son received  the  fatal  injury  at  a  place  not  within  the  limits 
of  the  state  by  which  such  statute  was  enacted,  whether 
such  place  be  in  another  state,  or  upon  the  high  seas."  (Sec. 
296.)  The  rule  as  stated  is  fully  sustained,  both  by  reason 
and  the  authorities.  (WhUfordv.  Panama  Railroad  Co.,  23 
N.  T.  465;  Meahlo^y.  N.  &  N.  7.  T,  Co.,  35  N.  Y.  352; 
Needham  v.  Grand  Trunk  R.  R.  Co.  38  Vt.  295;  Selma  R.  db 
V.  R.  Co.  r.  Lacy,  43  Geo.  461 ;  S.  R.  (ft  D.  R.  Co.  v.  Lac% 
49  Geo.  107;  Woodioard  v.  M.  S.  &  Ind.  R.  Co.,  10  Ohio  St. 
122.)  In  the  latter  case,  where  tbe  death  resulted  from  neg- 
ligence in  Illinois,  the  statute  of  which  state  gave  a  right 
of  action  for  the  death  to  the  administrator,  the  court  go  so 
far  as  to  hold  that  the  statute  of  Illinois  can  have  no  opera- 
tion in  Ohio,  and  that  the  action,  though  maintainable  in 
Illinois,  cannot  be  maintained  in  the  state  of  Ohio.  So,  in 
Massachusetts,  it  is  held  that  the  action  upon  the  statute 
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cannot  be  maintained  outside  of  the  state  enacting  it.  In 
this  case,  it  appears  both  from  the  complaint  and  answer, 
that  the  negligence  complained  of,  and  the  death  occurred 
upon  the  high  seas,  outside  of  the  territorial  jurisdiction  of 
the  state.  It  is,  therefore,  not  within  the  operation  of  the 
statute. 

There  was  a  total  loss  of  vessel  and  cargo,  except  as  to 
three  hundred  dollars,  for  which  the  wreck  was  sold  by  the 
underwriters  after  abandonment,  and  whatever  insurance 
money  was  due.  This  case  is,  undoubtedly,  within  the 
provisions  of  section  4283  of  the  revised  statutes  of  the 
United  States,  limiting  the  liability  of  owners  of  vessels,  as 
it  was  engaged  in  inter-state  and  foreign  commerce.  {Lord 
V.  CroodaUy  Nelson  dh  Perldiis  Steamship  Co.^  4  Saw.  292.) 
But,  as  it  is  held  that  the  case  is  not  within  the  statute,  and 
there  is  no  liability  at  all,  it  is  unnecessary  to  consider  the 
other  points,  as  to  whether  there  can  be  a  recovery  to  the 
extent  of  the  insurance  money,  or  the  three  hundred  dollars 
for  which  the  wreck  sold. 

Demurrer  overruled. 


The  Schooner  Columbus. 

District  Court,  District  op  California. 

May  12, 1879. 

Domestic  MATEBiAL-Bre!r — ^Lien. — No  lien  exists  in  favor  of  a  domestic 
material-man  who  has  supplied  a  vessel  in  her  home  port  at  the  request 
of  her  master,  after  having  been  notified  by  the  owner  that  she  had  been 
let  to  the  master  to  be  ran  on  shares  and  to  be  manned  and  victualled 
by  hiniy  and  that  if  supplies  were  furnished  her,  it  must  be  exclusively 
on  his  personal  credit. 

Before  Hoffman,  District  Judge. 

D.  2.  Sullivan^  for  libellant. 
Milton  Andros,  for  claimant. 

Hoffman,  J.     The  question  to  be  determined  in  this  case 
is — Does  a  lien  exist  in  favor  of  a  material-man  who  has 
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supplied  a  vessel  in  her  home  port  at  the  request  of  her 
master  after  having  been  notified  by  the  owner  that  the 
vessel  has  been  let  to  the  master  to  be  run  on  shares,  and  to 
be  manned  and  victualled  by  him,  and  that  if  supplies  are 
furnished  to  her  it  must  be  exclusively  on  his  personal 
credit  ? 

The  Supreme  Court  has  decided  in  the  case  of  the  LoUa- 
wanna  (21  Wall.  685),  that  under  the  general  maritime  law, 
as  received  in  the  United  States,  no  lien  exists  in  favor  of 
a  material-man  who  supplies  a  vessel  in  a  port  of  the  state 
in  which  her  owner  resides;  but,  that  where  the  state  laws 
create  a  lien  for  such  supplies,  it  may  be  enforced  in  the 
admiralty  courts  of  the  United  States.  The  inquiry,  there- 
fore, in  the  present  case  is,  does  the  statute  of  this  state 
create  such  a  lien?  Section  813  of  the  Code  of  Civil  Proce- 
dure provides: 

*'  All  steamers,  boats  and  vessels  are  liable:  1.  For  serv- 
ices, etc;  2.  For  supplies  furnished  in  this  state  for  their 
use  at  the  request  of  their  respective  owners,  masters, 
agents,  or  consignees.  *  ^  ^  Demands  for  these  several 
causes  constitute  liens  upon  all  steamers,  vessels  and  boats, 
and  have  priority  in  the  orders  herein  enumerated  over  all 
other  demands;  but  such  liens  continue  in  force  for  the 
period  of  one  year." 

In  the  case  of  The  Young  Mechanic^  2  Curt.  B.  604,  Mr. 
J.  Curtis  considered  very  carefully  the  nature  and  effect  of 
a  similar  lien  created  by  the  laws  of  Maine.  He  held  that 
it  was  a  maritime  lien,  conferring  Skjua  in  re  and  consti- 
tuting an  incumbrance  on  the  property,  and  existing  inde- 
pendently of  the  process  used  to  execute  it.  He  further 
held  that  the  statute  conferred  on  mechanics  and  material- 
men such  a  lien  on  domestic  vessels  as  the  general  admi- 
ralty law  had  previously  allowed  to  them  on  foreign  vessels. 
Of  course  it  was  not  intended  by  this  decision  to  hold  that 
the  liens  were  identical  in  every  respect.  The  state  laws 
may  prescribe  the  mode  in  which  the  lien  they  create  may 
be  acquired  or  perfected.  They  may  also  limit  their  con- 
tinuance to  a  specified  period.  But,  except  where  the  state 
laws  otherwise  in  terms  provide,  the  lien  is  to  be  regarded 
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as  maritime^  and  to  be  subject,  as  to  its  origin  and  inci- 
dents, to  the  same  rules  bj  which  liens  on  foreign  vessels 
are  goYerned. 

It  is  well  known  that  these  state  lien  laws  were  passed 
after  the  decision  in  the  case  of  Ihe  General  Smithy  which 
declared  that  the  existence  of  liens  in  favor  of  material-men 
in  the  home-port  of  a  vessel  depended  on  the  local  law. 
The  case  was  generally  regarded,  however  (and,  it  would 
seem  from  the  case  of  the  Lotta/wannay  justly),  as  deciding 
that  by  the  general  maritime  law,  as  received  in  the  United 
States,  demands  of  that  kind  were  not  attended  by  any  lien 
on  the  vessel.  The  statutes  in  question  were  passed  to 
remedy  this  defect,  and  to  give  to  domestic  materialmen 
the  same  protection  which  the  maritime  law  afforded  to 
foreign  material-men.  There  is  no  reason  to  suppose  that 
they  were  intended  to  do  more,  or  that  it  was  sought  to 
withdraw  the  demands  of  domestic  material-men  from  the 
operation  of  the  general  rules  and  principles  by  which 
maritime  liens  are  governed.  Tested  by  those  rules  and 
principles,  I  think  it  clear  that  the  lien  claimed  in  this 
case  cannot  be  sustained. 

The  authority  of  the  master  to  bind  the  vessel,  or  her 
owner,  results  from  his  office.  At  the  present  day  he  has 
in  general  ceased  to  be,  as  fc^rmerly,  the  gerant,  or  active 
partner  of  a  aodete  en  commandite,  and  has  become  the  sti- 
pendiary agent  or  preposUua  of  the  owner.  As  such  he  is, 
of  course,  bound  to  obey  the  instructions  of  the  latter. 
But  the  law  attaches  to  his  office  certain  powers  and  rights 
within  the  limits  of  which  his  acts,  though  in  violation  of 
his  instructions,  will  bind  the  vessel  and  her  owner  in  favor 
of  third  persons,  who  deal  with  him  in  good  faith,  and  in 
ignorance  of  his  instructions,  and  are  unable,  by  reason- 
able diligence,  to  ascertain  that  he  is  exceeding  his  powers. 

The  limitations  on  the  masters'  authority  to  bind  the  ship 
for  supplies  and  necessaries  have,  in  some  instances,  been 
enforced  with  great  strictness,  and  the  principle  is  firmly 
established,  ^'  that  the  supplies  must  appear  to  be  reason- 
able, or  the  money  advanced  for  the  purchase  of  them  to 
have  been  wanting,  and  there  must  have  been  nothing  in 
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the  case  to  repel  the  ordinary  presumption  that  the  master 
acted  under  the  owner's  authority/'  (3  Kent's  Gomm.  212.) 
But  if  it  be  made  to  appear  that  the  credit  to  the  ship 
was  unnecessary,  either  by  reason  of  the  master  having 
funds  in  his  possession  applicable  to  the  expenses  incurred, 
or  credit  of  his  own,  or  of  his  owners,  upon  which  funds 
could  be  raised  by  ^the  use  of  reasonable  diligence;  and 
that  the  material-man  knew,  or  could,  by  proper  inquiry, 
have  readily  informed  himself  of  the  facts,  the  lien  will  not 
be  supported."  {The  Gh'apeskot,  9  Wall.  137;  The  Lulu,  10 
Wall.  192.) 

Thus,  where  the  master's  authority  to  raise  money  on  the 
credit  of  the  vessel  was  by  the  written  instructions  of  the 
owner  limited  to  a  pledge  by  way  of  bottomry,  and  he  at- 
tempted to  hypothecate  the  vessel  in  another  form,  it  was 
held,  that  no  lien  was  created  in  favor  of  a  material-man 
who  knew  that  he  was  acting  in  violation  of  his  instruc- 
tions.    (The  barque  Woodland^  7  Bened.  110.) 

In  this  case,  Mr.  J.  Benedict  observes:  ''The  master 
has  no  power  to  bind  the  owner  of  the  vessel,  or  the  vessel 
herself,  beyond  the  authority  given  to  him  by  the  owner, 
and  the  extent  of  such  authority  must  be  limited  to  the 
express  instructions  of  the  owner,  or  to  instructions  to  be 
implied  from  the  law  of  the  country  to  which  the  vessel 
belongs,  and  where  the  owner  resides.  Private  instruc- 
tions, unknown  to  the  person  who  advances  money  for 
necessaries,  cannot  affect  the  rights  of  such  person,  when 
he  knows  that  the  general  maritime  law  of  the  country  to 
which  the  vessel  belongs  imports  authority  in  the  master 
to  make  the  contract  relied  on.  But,  even  where  such  law, 
in  the  absence  of  instructions,  would  import  such  authority, 
instructions  which  limit  such  authority  will,  if  made  known 
to  the  party  who  contracts  with  the  master,  before  the  con- 
tract is  made,  operate  to  prevent  such  party  from  claiming 
against  the  owner  of  the  vessel  anything  which  does  not  fall 
within  the  scope  of  such  limited  authority." 

Debts  due  for  work  and  materials  furnished  to  a  vessel 
are  regarded  by  the  maritime  law  with  great  favor,  aud 
Yalin  and  Emerigon  both  agree,  that  workmen  employed 
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by  a  master  carpenter  or  caulker,  who  has  contracted  with 
the  owner,  have  a  lien  on  the  vessel  for  the  sums  due  them, 
unless  notice  has  been  given  to  them  in  order  that  they  may 
not  be  deceived.  (Emerigon  Contr.  a  la  Grosse,  229;  see 
(he  barque  Han-ison,  1  Saw.  372.)  A  portion  of  the  elabo- 
rate brief,  filed  by  the  learned  advocate  of  the  libellant,  is 
devoted  to  showing,  that  a  charterer  to  whom  a  vessel  is 
hired  in  such  a  way  as  to  make  him  owner  for  the  voyage, 
or  a  master  who  is  navigating  the  vessel,  under  an  agree- 
ment to  victual  and  man  her,  can  bind  her  by  their  con- 
tracts for  supplies  and  materials.  But  this  position  is  not 
disputed. 

It  may  also  be  conceded,  that  the  lien  for  supplies  may  be 
supported^  although  the  furnisher  knew  that,  by  the  terms 
of  the  charter,  the  charterer  was  to  supply  the  coal  for  a 
steamer,  or  that  the  master,  by  his  agreement,  was  to  vic- 
tual and  man  the  vessel,  let  to  him  to  be  run  on  shares. 
(The  City  of  New  York,  3  Blatch.  188;  ITie  Monsoon,  1 
Sprague,  37.)  But  in  both  these  cases  the  supplies  were 
furnished  to  the  vessel  in  a  foreign  port,  and  in  the  course 
of  a  voyage. 

In  the  CUy  of  New  Ym%  Mr.  J.  Nelson  thus  states  the 
reason  of  the  rule:  ''Upon  any  other  rule  the  master  or 
agent  of  a  vessel,  in  distress  in  a  foreign  port,  would  often- 
times find  himself  unable  to  procure  the  necessaries  essen- 
tial to  his  relief.  The  voyage  might  be  broken  up  for  want 
of  supplies,  or  the  vessel  might  go  to  decay  for  want  of 
proper  repairs.  I  have  found  no  case  where  it  has  been 
held  that  this  knowledge  on  the  part  of  the  persons  fur- 
nishing the  supplies,  or  making  the  repairs,  under  the  cir- 
cumstances stated,  affects  the  right  to  charge  the  vessel  as 
security  for  the  payment." 

In  the  case  of  2  he  Monsoon,  the  head  note  prepared,  it  is 
presumed  under  the  direction  of  the  Judge,  expressly  limits 
the  rule  to  cases  of  supplies  furnished  to  a  vessel  ''not  in 
her  home-port."  In  these  cases  necessity  calls  into  activity 
the  extraordinary  powers  of  the  master,  and  the  owner  may 
reasonably  be  presumed  to  have  contemplated  and  con- 
sented in  advance  to  their  exercise,  and  even  to  the  viola- 
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tion  of  his  owb  instructions,  when  indispensably  necessary 
for  the  safety  of  the  vessel,  or  the  prosecution  of  the  voy- 
age. But  these  considerations  have  evidently  no  applica- 
tion to  a  vessel  in  her  home  port,  where  her  owner  resides, 
and  where  the  supplies  have  been  furnished,  not  merely 
with  full  knowledge  of  the  agreement  between  the  owner 
and  the  master,  bat  after  express  notice  that  if  furnished  it 
must  be  on  the  credit  of  the  master  exclusively.  (See  The 
John  Farron,  14  Bened.  29.) 

The  material-man,  who,  after  such  a  notice,  persists  in 
furnishing  supplies  to  the  master,  which  are  to  be  a  charge 
upon  the  vessel,  in  effect  aids  the  latter  in  violating  his  con- 
tract, disobeying  his  instructions  and  committing  a  virtual 
fraud  on  his  owner. 

It  would  not,  perhaps,  be  going  to  far  too  say  that  under 
these  circumstances  the  material-man  is  estopped  to  assert 
that  he  colluded  with  the  master  to  violate  the  rights  of  the 
owner;  and  that  he  must  be  conclusively  presumed  to  have 
dealt  with  him  on  his  personal  credit  exclusively. 

It  is  urged  that  the  statute  confers  the  lien  in  absolute  and 
unqualified  terms,  and  that  the  owner  cannot,  by  any  act  of 
his,  withdraw  his  vessel  from  its  operation.  But  this  is 
clearly  a  pdiiio  piincipiu 

The  question  is,  does  the  statute  confer  the  lien  in  all 
cases  where  the  supplies  are  furnished  at  the  request  of  the 
owner,  master,  or  consignee,  or  agent  of  a  vessel?  or  is  not 
the  question,  whether  the  lien  has  been  created  to  be  deter- 
mined by  applying  to  it  the  rules  and  principles  of  the  mari- 
time law  and  the  law  on  the  subject  of  agency?  Unless  this 
latter  view  be  accepted  the  consequences  would  be  anoma- 
lous and  absurd. 

Would  it  be  contended,  that  where  the  owner  himself  at- 
tended to  the  supplying,  repairs  or  equipment  of  the  ship, 
the  consignee  could,  without  authority  from  him,  bind  the 
vessel  for  supplies  furnished  by  a  material-man,  fully  ap- 
prised of  the  facts?  Must  not  the  ''agent"  spoken  of  in 
the  statute  be  an  agent  actually  or  apparently  authorized  by 
the  owner  to  represent  him  ? 

And  yet,  the  statute  if  it  creates,  in  absolute  terms,  alien 
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for  supplies  famished  at  the  request  of  the  master,  does 
the  like,  when  they  are  famished  at  the  request  of  the  ^'con- 
siguee"  or  ''agent." 

Again,  the  statute  creates  the  lien  in  general  terms  for 
''supplies,"  and  for  "services  rendered  on  board"  the  ves- 
sel. It  will  not,  I  think,  be  disputed  that  the  supplies  must 
be  reasonable  in  qaantity  and  kind,  and  apparently,  at  least, 
necessary  and  proper  for  the  service  in  which  the  vessel  is 
engaged.  The  phrase,  "  services  rendered  on  board"  must 
be  construed  with  a  similar  qualification.  It  would  not  in- 
clude the  services  of  musicians  hired  for  the  master's  amuse- 
ment, or  those  of  a  nurse  or  physician  to  attend  his  child, 
who  might  happen  to  be  on  board. 

I  mention  these  illustrations  to  show  that  the  words  of  the 
statute  cannot  be  taken  in  an  absolute  or  literal  sense,  and 
that  they  must  be  read  by  the  light  of  the  established  prin- 
ciples and  rules  which  are  applicable  to  the  subject  to  which 
they  refer. 

For  these  reasons  I  am  of  opinion  that  the  lien  conferred 
by  the  statute  is  essentially  a  maritime  lien,  that  it  is  sub- 
ject to  the  same  rules  and  to  be  tested  by  the  same  princi- 
ples as  those  which  apply  to  liens  for  supplies  furnished  to 
a  foreign  vessel,  and  that  it  was  not  intended  to  confer  upon 
a  "master,  agent  or  consignee"  an  irrevocable  power  to 
hypothecate  the  vessel  for  supplies  in  the  port  where  the 
owner  resides,  contrary  to  his  instructions,  and  in  spite  of 
his  protest,  and  that  the  material-man,  who,  with  full  no- 
tice of  the  circumstances,  furnishes  supplies  to  the  mas- 
ter, must  look  to  him  personally,  and  not  to  the  owner  or 
the  vessel  for  repayment. 

It  is  suggested  that  the  establishment  of  a  fixed,  certain 
and  inflexible  rule,  as  to  the  rights  of  material-men,  would 
promote  the  interest  of  commerce.  But  those  interests  have 
not  been  found  to  require  the  adoption  of  such  a  rule  in  the 
case  of  supplies  furnished  in  foreign  ports. 

In  those  cases  good  faith  and  reasonable  diligence  are  ex- 
acted of  the  material-man,  while  the  master  is  strictly  con- 
fined within  the  limits  of  his  actual  or  apparent  authority. 

I  should,  moreover,  be  inclined  to  fear  that  the  practice 
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of  letting  vessels  to  persons  of  inconsiderable  pecuniary  re- 
sponsibility to  be  run  on  shares,  would  fall  into  disuse  if  the 
owners  were  informed,  that  by  no  notice,  agreement,  or 
other  acts  of  theirs,  they  could  prevent  the  vessel  from  being 
mortgaged  for  debts  for  which,  by  the  agreement  between 
them  the  master  was  to  be  exclusively  responsible.  A  use- 
ful and  meritorious  class  of  men  of  energy  and  enterprise, 
but  of  small  means,  would  thus  be  deprived  of  the  oppor- 
tunity of  bettering  their  condition  by  sharing  in  the  fruits  of 
their  own  exertions,  and  be  driven  to  accept  a  purely  sti- 
pendiary employment. 

With  regard  to  the  facts  of  this  case,  it  is  sufficient  to  say, 
that  the  proofs  seem  to  me  to  substantially  sustain  the  alle- 
gations of  the  answer. 


Ira  Goodenough  et  al.  v.  George  Warren  et  al. 

CiBCtjrr  Court,  Distbict  of  Obsgon. 
May  12,  1879. 

1.  Removal  of  Cause. — A  snit  against  tenants  in  common  or  persons  claim- 

ing to  be  such,  concerning  the  title  to  or  possession  of  land,  is  divisible 
and  removable  into  the  national  court  under  section  639  of  the  R.  S., 
by  either  of  said  tenants  so  for  as  he  is  concerned. 

2.  Idem. — The  complainants  brought  suit  in  the  state  court  against  W.,  a 

citizen  of  California,  to  quiet  title  to  certain  lands,  and  joined  with  him 
as  defendants  certain  citizens  of  Oregon,  from  whom  W.  derived  what- 
ever right  or  title  to  the  premises  he  has:  Held,  that  the  substantial 
controversy  in  the  suit  was  wholly  between  citizens  of  different  states — 
the  complainants  and  W. — and  might,  therefore,  under  section  2  of  the 
act  of  March  3,  1875  (18  Stat.  470),  be  wholly  removed  by  the  latter  into 
the  national  court. 

3.  Deed. — At  common  law  a  deed  is  valid  between  the  parties  thereto  and 

their  privies,  although  not  witnessed,  acknowledged  or  recorded,  and  it 
is  so  in  this  state  without  acknowledgment  or  record:  SemhU,  that  under 
the  Oregon  statute  the  attestation  of  a  deed  is  no  part  of  its  execntion, 
but  only  the  appointed  means  of  preserving  the  evidence  thereof;  and 
Quere,  is  acknowledgment  equivalent  to  attestation;  but  the  deed  of  a 
married  woman  is  not  operative  until  acknowledged  upon  a  privy  exam- 
ination, as  provided  by  statute. 

4.  Record  of  Deed. — A  record  of  a  junior  deed  does  not  avoid  an  unre- 

corded elder  deed  to  the  same  premises,  when  the  junior  deed  was  taken 
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with  knowledge  of  the  existence  of  the  elder  one;  the  grantee  in  the 
junior  deed,  under  such  circumstances,  is  not  considered  a  bona  Jide 
purchaser. 
5.  Aqknt — Knowledge  of. — The  grantee  in  a  conveyance  obtained  through 
the  agency  of  a  third  person  is  bound  by  the  knowledge  of  such  agent 
as  to  the  existence  of  a  prior  unrecorded  deed  to  the  same  premises. 

Before  Deady,  District  Judge. 

Surr  to  qaiet  title. 

J?.  C.  Bronaughy  for  the  complainant. 

W.  S.  Beebee  and  H.  T.  Bingham^  for  the  defendants. 

Deady,  J.  This  suit  was  brought  by  Ira  Goodenough, 
George  Woodward  and  Thomas  Connell,  against  five  of  the 
seven  children  of  the  late  Jonathan  Keeney  and  Marcena 
Moore,  George  Warren,  A.  J.  and  Levi  Knott,  in  the  state 
circuit  court  for  Linn  county,  to  quiet  the  title  to  the  undi- 
vided west  half  of  the  donation  claim  of  Jonathan  Keeney 
and  Mary,  his  wife,  it  being  claim  number  forty-two,  and 
containing  three  hundred  and  twenty  acres,  and  also  the 
donation  claim  of  Isaac  McGinnis,  it  being  claim  five  thou- 
sand five  hundred,  and  fifty-seven,  and  containing  one  hun- 
dred and  sixty  acres,  the  said  claims  being  adjoining  one 
another  and  situate  in  the  county  aforesaid. 

It  appears  from  the  complaint  that  on  August  13,  1867, 
said  Keeney  and  wife,  then  residing  in  the  territory  of 
Idaho,  sold  the  premises  to  Anthony,  Amasa  and  Albert 
Moore,  and  executed  a  deed  to  them  for  the  same,  with  a 
convenant  to  warrant  and  defend  against  all  persons  claim- 
'  ing  under  them,  which  deed  was  duly  acknowledged  by  the 
wife,  but  not  the  husband,  before  the  clerk  of  a  probate 
court  in  said  territory,  and  on  Jiuly  9,  1868,  was  copied  on 
the  record  of  deeds  in  Linn  county,  but  was  not  entitled  to 
record,  because  there  was  no  certificate  upon  such  deed  as 
to  the  official  character  of  the  person  taking  such  acknowl- 
edgment and  the  genuineness  of  his  signature  thereto,  etc., 
as  required  by  section  12  of  tlie  Oregon  act  upon  convey- 
ances (Or.  Laws,  516)  in  the  case  of  deeds  executed  else- 
where in  the  United  States  to  lands  within  the  state;  that 
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on  Febmary  4,  1873,  said  Anthony,  Amasa  and  Albert  for 
a  valuable  consideration  conveyed  said  premises  to  A.  J. 
Moore  and  Alexander  Moore,  which  deed  was  duly  recorded 
on  the  following  day;  that  on  October  21,  1874,  said  A.  J. 
Moore  conveyed  his  interest  in  the  premises  to  said  Alex- 
ander, and  on  September  30,  1876,  said  Alexander  con- 
veyed the  premises  to  Marcena  Moore;  that  on  April  23, 

1877,  said  Marcena  and  Alexander  mortgaged  the  premises 
to  D.  Brenner,  to  secure  the  payment  of  a  promissory  note 
of  the  same  date  made  by  said  Anthony  and  Alexander 
Moore  for  the  sum  of  nine  hundred  and  eighty  dollars 
and  fifty-nine  cents,  which  mortgage  was  duly  recorded 
on  April  26,  thereafter;  that  afterwards,  by  means  of 
sundry  conveyances,  made  in  pursuance  of  a  judgment 
obtained  against  said  A.  J.  Moore  by  Charles  Goodenough, 
on  December  3,  1876,  and  a  decree  of  March  13, 1878,  fore- 
closing said  mortgage  and  executions  issued  thereon  and 
sales  apon  the  same,  and  other  conveyances  by  the  grantees 
in  said  last  mentioned  ones,  the  complainants  became  and 
were  the  owners  of  whatever  interest,  right  or  title  in  and 
to  the  premises  passed  to  said  Anthony,  Amasa  and  Albert 
by  the  deed  to  them  of  Keeney  and  wife,  of  August  13, 
1867;  that  after  the  execution  of  said  last  mentioned  deed 
and  prior  to  November  21,  1878,  said  Jonathan  Keeney 
died,  intestate,  leaving  the  defendants  James  Keeney,  Peter 
L.  Keeney,  Nancy  Glen,  Betsy  Keeney,  Mary  G.  Hocken- 
smith,  Eli  Keeney  and  Elias  Keeney  as  his  children  and 
heirs  at  law,  and  Mary  Keeney  as  his  widow;  that  on  No- 
vember 21,  1878,  said  widow  and  said  Betsy  and  Peter  sold 
and  quitclaimed  their  interest  in  the  premises  to  said  Mar- 
cena Moore — the  former  for  the  consideration  of  two  hun- 
dred dollars,  and  the  latter  of  one  hundred  dollars,  and 
said  Nancy  on  the  following  day  did  the  same  for  the  con- 
sideration of  one  hundred  dollars;  that  on  December  11, 

1878,  said  Marcena  for  the  consideration  of  two  thousand 
dollars,  conveyed  her  interest  in  the  premises  to  the  defend- 
ant George  Warren,  which  deeds  to  said  Marcena  and  said 
George  were  duly  recorded  on  December  12,  1878;  that  said 
Marcena  at  the  time  of  taking  said  conveyances  from  the 
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children  and  widow  of  Jonathan  Keeney,  had  actoal  knowl- 
edge of  the  sale  and  oonvejance  aforesaid  from  Keenej  and 
wife  to  said  Anthony,  Amasa  and  Albert  Moore,  and  the 
said  defendant  Warren,  at  the  time  of  taking  the  said  con- 
veyance from  said  Marcena,  had  such  knowledge  also;  and 
that  neither  said  Marcena  Moore  nor  Warren  took  such 
conveyance  in  good  faith,  but  with  the  intent  to  defraud  the 
complainants. 

The  defendant,  Warren,  removed  the  cause  to  this  court 
under  the  act  of  July  27, 1866  (Sec.  639  E.  S.),  upon  the 
ground  that  he  was  a  citizen  of  California,  and  that  the  suit 
is  one  ''  in  which  there  can  be  a  final  determination  of  the 
controversy,  so  far  as  concerns  him,  without  the  presence 
of  the  other  defendants  as  parties  in  the  case." 

The  transcript  of  the  pleadings,  process  and  proceedings 
was  filed  in  this  court  on  March  25,  1879.  The  complain- 
ants moved  to  remand  the  case  upon  a  number  of  grounds,  all 
of  which  were  abandoned  on  the  argument  except  the  one — 
*Hhat  the  defendant  had  no  right  to  remove  the  cause  under 
any  statute  of  the  United  States." 

The  district  judge,  with  the  concurrence  of  the  circuit 
judge,  who  was  consulted,  denied  the  motion,  upon  the 
ground  that  if  the  defendant  Warren  had  any  interest  in 
the  premises,  he  was  simply  a  tenant  in  common  with  the 
complainants,  and  that  therefore  the  controversy,  so  far  as 
he  was  concerned,  could  be  determined  without  the  pres- 
ence of  the  other  defendants  as  parties,  citing  Fidd  v. 
Lovmsdale,  1  Deady,  288;  Field  v.  Lamb,  Id.  430;  McOin- 
nity  V.  White,  3  Dil.  350;  and  also,  that  under  section  2  of 
the  act  of  March  3,  1875  (18  Stat.  470),  the  defendant, 
Warren,  had  a  right  to  remove  the  whole  cause  into  this 
court,  because  this  is  a  suit  in  which  there  is  a  contro- 
versy wholly  between  citizens  of  different  states — the  com- 
plainants and  said  Warren — a  controversy  as  to  the  nature 
and  effect  of  the  deed  from  Keeney  and  wife  to  the  three 
Moores,  and  the  effect  of  the  subsequent  conveyances, 
under  the  circumstances,  from  the  widow  and  three  chil- 
dren of  Keeney  to  Marcena  Moore,  and  the  latter  to  the 
defendant,  Warren,  which  can  be  fully  determined  as  be- 
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tween  them,  citing  Dondhoe  v.  The  Mariposa  L.  &  M.  Co.^ 
ante,  163;  and  farther,  that  this  is  a  suit  in  which  there  is 
no  controversy,  except  the  one  between  the  complainants 
and  Warren,  and  that  the  other  parties  made  defendants 
are  neither  necessary  nor  proper  parties  to  the  suit,  because 
they  have  no  interest  in  the  subject-matter  or  the  contro- 
versy concerning  it. 

The  defendant  Warren  now  demurs  to  the  bill,  and  for 
cause  of  demurrer  alleges  that  there  is  a  misjoinder  of 
parties  defendant  and  that  the  bill  is  without  equity.  War- 
ren being  the  only  defendant  in  this  court,  the  first  cause  of 
demurrer  was  abandoned  on  the  argument.  Under  the 
second  one  it  was  maintained  that  the  purchaser  at  the  fore- 
closure sale  took  nothing  but  the  interest  that  was  vested  in 
the  mortgagors  at  the  date  of  the  mortgage,  citing  Good- 
enough  V.  Hwer^  16  Cal.  469;  Boggs  v.  Hargrave,  Id.  662; 
Jackson  v.  Liilell,  56  N.  Y.  Ill;  and  Oalerberg  v.  Union 
171181  Co.f  93  U.  S.  428,  whicji  point  was  admitted  by  coun- 
sel for  complainant;  and  also  that  the  instrument  signed  by 
Keeney  and  wife  was  not  their  deed  and  therefore  did  not 
pass  the  legal  estate  in  the  premises;  and  that  if  it  was 
such  deed,  it  was  so  far  avoided  by  the  conveyances  from 
the  widow  and  children  of  Keeney,  which  were  first  duly 
recorded. 

Excepting  in  the  case  of  a  married  woman,  a  deed,  at 
common  law,  is  valid  between  the  parties  thereto  and  their 
privies,  although  not  witnessed,  acknowledged  or  recorded. 
It  is  only  necessary  that  the  writing  should  be  signed,  sealed 
and  delivered  to  make  it  the  deed  of  the  party.  (2  Black. 
Com.  307;  4 Kent,  450, 456;  2  Wash.  E.  P.  572;  DoIcy.  Thnr- 
low,  12  Met.  164;  Hepburn  v.  Dubois  el  aZ.,  12  Pet.*375; 
Elliott  V.  Feirsol,  1  Pet.  333;  Moore  v.  Thomas,  1  Or.  211; 
Musgrove  v.  Bouser,  5  Id.  314.) 

Does  the  statute  of  Oregon  change  this  rule?  Section  1 
of  the  act  relating  to  conveyances  (Or.  Laws,  515)  declares 
that  '*  conveyances  of  lands  or  of  any  estate  or  interest 
therein  may  be  made  by  deed  signed  and  sealed;"  and  al- 
though in  the  same  section  and  sentence  it  is  further  pro- 
vided that  such  deeds  may  be  ''acknowledged  or  proved 


Diet.  Or.]  Goodenough  v.  Warren.  499 

1879.  ]  Opinion  of  the  Court — Deady,  J. 

and  recorded"  as  therein  directed,  yet  it  is  not  declared 
and  evidently  was  not  intended  to  make  either  snch  ac- 
knowledgment, proof  or  record  any  part  of  the  execution  of 
such  instrument.  These  acts  are  all  subsequent  to  the  exe- 
cution of  the  deed,  and  are  the  appointed  means  by  which 
constructive  notice  of  its  execution  and  contents  may  be 
given  to  all  the  world.  But  section  10  of  the  act  aforesaid 
does  declare,  that  ''deeds,  executed  within  this  state,  of 
lands  or  any  interest  in  lauds  therein,  shall  be  executed  in 
the  presence  of  two  witnesses  who  shall  subscribe  their 
names  to  the  same  as  such ;"  and  while  this  provision  may 
not  make  such  attestation  an  essential  part  of  the  execution 
of  the  deed,  yet  it  is  probable  that  where  the  execution  is 
controverted  it  cannot  be  shown,  if  not  so  attested.  It  is 
not  a  part  of  the  execution,  but  the  means  by  which  it  must  be 
proven,  if  necessary.  (2  Black.  Com.  307.)  And  it  may  be 
also,  that  as  an  acknowledgment  before  a  proper  officer  of 
the  execution  of  a  deed  has  the  same  effect  as  proof  of  the 
same  by  the  attesting  witnesses,  to  authorize  the  deed  to  be 
admitted  to  record,  that  it  should  have  the  same  effect  as 
an  attestation  generally.  A  formal  acknowledgment  before 
a  proper  officer  by  a  grantor  in  a  deed,  that  he  executed  it, 
is  as  safe  and  satisfactory  evidence  of  the  fact  as  the  testi- 
mony of  any  subscribing  witnesses. 

Nor  does  it  appear  that  under  the  statute  the  deed  of  a 
mari'ied  woman  is  fully  executed  or  effectual  to  pass  an  in- 
terest in  land  until  it  is  duly  acknowledged.  (Elwood  v. 
Black,  13  Barb.  50.)  At  cormmon  law  the  deed  of  a  feme- 
covert  was  void,  and  she  could  only  convey  her  lands  by 
levying  a  fine,  as  it  was  called,  a  proceeding  which  involved 
a  privy  examination  of  the  wife,  as  in- the  case  of  an  ac- 
knowledgment. (2  Black.  Com.  348;  4  Kent,  497;  2  Wash. 
R.  P.  659.) 

These  questions — is  attestation  necessary  under  the  statute 
to  the  validity  of  a  deed  between  the  parties,  and  is  ac- 
knowledgment a  necessary  part  of  the  execution  of  the  deed 
of  a  married  woman — do  not  appear  to  have  been  passed 
upon  by  the  supreme  court  of  the  state,  and  therefore  they 
should  not  be  here  if  it  can  be  avoided. 
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The  deed  of  Keenej  and  wife  was  not  executed  within 
this  state,  but  in  Idaho;  and  while  it  is  not  shown  what  is 
the  law  of  that  territory  upon  the  subject  of  conveyances, 
until  the  contrary  appears  it  will  be  presumed  to  be  the 
same  as  that  of  Oregon.  The  deed  is  attested  by  three  wit- 
nesses— one  of  them  being  Anthony  Moore  himself,  and  is 
duly  acknowledged  by  the  wife.  The  fact  that  the  official 
character  of  the  officer  taking  the  acknowledgment  and  the 
genuineness  of  his  signature  is  not  certified  to  by  a  clerk  of 
a  court  of  record  or  other  proper  certifying  officer  does  not 
in  my  judgment,  affect  the  validity  of  the  acknowledgment, 
although  such  certificate  was  necessary  to  authorize  the 
deed  to  be  admitted  of  record. 

The  case  then  stands  thus,  Keeney  and  wife  by  their  deed 
duly  executed  on  August  13,  1867,  conveyed  the  prem- 
ises, including,  as  I  suppose  one  half  of  the  wife's  share  of 
the  donation  to  the  three  Moores,  and  the  complainants 
before  November,  1878,  succeeded  to  their  interests  in 
the  same,  while  in  November,  1878,  the  widow  and  three 
of  the  seven  children  of  said  Keeney  executed  convey- 
ances of  the  premises  to  Marcena  Moore,  the  grantor  of  the 
defendant.  The  deed  from  Keeney  and  wife,  not  being  ac< 
knowledged  by  Keeney  nor  the  acknowledgment  of  the  wife 
certified  to  as  required  by  section  12  of  the  act  on  convey- 
ances, was  not  entitled  to  record;  and  although  actually 
copied  upon  the  record  on  July  9,  1868,  is  to  be  taken  and 
considered  as  an  unrecorded  deed.  While  this  deed  was 
unrecorded  the  deeds  to  Marcena  Moore  and  the  defendant 
Warren  wore  duly  executed  and  recorded. 

Apart  from  the  effect  of  the  non-registration  of  the  Keeney 
deed  and  the  registration  of  the  deeds  to  said  Marcena  and 
the  defendant,  the  complainants  have  the  legal  title  to  the 
premises  and  the  defendant  has  no  interest  in  them. 

But  by  section  20  of  the  act  on  conveyances.  Or.  Laws,  p. 
618,  it  is  provided  that  a  conveyance  which  is  not  recorded 
within  five  days  from  the  making  of  it  ''shall  be  void  as 
agaiust  any  subsequent  purchaser  in  good  faith,  and  for  a 
valuable  consideration  of  the  same  real  property  *  ^  * 
whose  conveyance  shall  be  first  duly  recorded."    The  object 
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of  this  provision  is  .plain.  It  is  to  protect  innocent  pnr- 
chasers  from  the  operation  of  secret  or  unknown  prior  con- 
yeyances.  To  do  this,  in  case  of  conflicting  conveyances, 
it  declaves  the  deed  of  the  party  in  default,  by  not  recording 
the  same,  to  be  void,  but  only  so  in  favor  of  a  bona  fide  pur- 
chaser for  a  valuable  consideration.  The  statute  works  a 
forfeiture  of  a  prior  estate,  and  is  not  to  have  effect  except 
within  the  reason  lof  it. 

From  the  time  of  Jacleson  v.  BurgoU,  10  John,  459,  decided 
by  Chief  Justice  Kent  in  1813,  it  has  been  held  that  notice- of 
a  prior  deed  takes  the  case  out  of  the  statutes  and  supersedes 
the  prior  registry,  because  a  person  purchasing  with  knowl- 
edge of  such  conveyance  cannot  be  considered  as  acting  in 
good  faith.  In  this  case,  the  court  speaking  of  a  purchase 
with  notice  of  a  prior  unrecorded  deed,  say;  "It  may  be  as- 
sumed as  a  settled  principle  in  the  English  law"  that  "  the 
prior  deed  shall  have  the  preference.  *  *  *  It  is  con- 
sidered as  done  mala  fide^  by  assisting  the  original  vendor 
to  defraud  the  prior  vendee;  and  the  courts  will  not  suffer 
a  statute  made  to  prevent  fraud  to  be  a  protection  to  fraud." 
The  same  ruling  has  been  made  by  the  supreme  court  of 
the  state  in  Bohlman  v.  Coffin,  4  Or.  317,  and  Musgrove  v. 
BonseVy  5 1^.  316. 

What  amounts  to  notice  of  a  prior  deed  is  a  question  that 
must  be  determined  largely  by  the  circumstances  of  each  case. 
And  it  cannot  be  denied  that,  in  some  instances,  the  question 
has  been  decided  in  favor  of  the  party  holding  the  prior 
deed  under  circumstances  well  calculated  to  seriously  im- 
pair, if  not  destroy,  the  efficacy  of  tbis  wholesome  provision 
in  favor  of  prompt  and  proper  registration  of  deeds. 

But  in  tbis  case,  according  to  the  allegations  of  the  bill, 
and  I  think  the  strong  probability  of  the  case  also,  Marcena 
Moore  at  the  time  of  taking  the  convej'ances  to  herself  had 
actual  knowledge  of  this  unrecorded  deed,  and  the  defend- 
ant at  the  time  of  the  conveyance  to  him  had  such  knowl- 
edge also,  if  not  personally,  then  by  his  agent  Anthony 
Moore,  who  acted  for  him  in  making  the  purchase  and  ob- 
taining the  conveyance.  Whatever  knowledge  the  agent 
had  or  acquired  in  tbis  case  of  the  prior  deed  before  com- 
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pletiDg  the  purchase  for  Warren,  th^  law  imputes  to  the 
latter  and  he  is  chargeable  with  it,  whether  actually  com- 
municated to  him  or  not.  (Story's  Eq.  sec.  408;  Botoman 
V.  Nathan,  2  McLean,  400;  Baiiium  v.  Milford,  4-Id.  94; 
Baiik  of  U,  S.  V.  Davis,  2  Hill.  46;  Hough  v.  Richardson,  3 
Story,  697;  Biercey.  Red  Bluff  Hoid  Co.,  31  Cal.  160;  May 
V.  LeClaire,  11  Wall,  232;  The  DisiUled  Spirits,  Id.  356.) 
The  demurrer  is  overruled. 


A.  L.  Bancroft  and  Hubert  H.  Bancroft  v.  "W.. 
W.  Thayer,  Governor  ;  R.  P.  Earhart,  Sec- 
retary ;  and  L.  J.  Powell,  Superintendent. 

CiBCUiT  Court,  District  op  Oreqoic. 
May  14,  1879. 

1.  iNjcTNcmoN. — A  court  of  equity  has  power  to  in  join  the  oflSccnj  of  a  8t»te 

from  acting  under  a  law  which  impairs  the  obligation  of  a  contract  made 
with  the  state. 

2.  Police   Power — Contract. — Unless  restrained  by  its  constitution,  a 

state,  in  the  exercise  of  its  police  power  may  provide  by  contract  that 
certain  persons  shall  have  exclusive  privileges — as  that,  to  supply  the 
common  schools  of  the  state  with  text-books  of  a  specified  character  and 
price. 

3.  Contract  with  the  State. — An  act  of  the  state  of  Oregon  authorized 

the  adoption  of  text-books  for  the  use  of  the  common  schools  of  the 
state,  by  a  majority  of  the  votes  of  the  county  superintendents,  to  be 
canvassed  and  declared  by  the  board  of  education,  and  provided  that 
the  l)ooks  so  adopted  should  be  exclusively  used  in  such  schools  for  the 
period  of  four  years  thereafter;  Held,  that  such  act  did  not  constitute  a 
contract  with  the  publishers  of  the  adopted  books,  by  which  the  state 
was  bound  to  use  the  same  in  its  schools  for  said  period,  nor  authorize 
the  board  of  education  to  make  any  contract  with  such  publishers  on 
behalf  of  the  state,  concerning  the  furnishing  and  use  of  such  books; 
but  that  said  act  was  a  mere  regulation  imposed  by  the  state  upon  itself, 
and  therefore  the  legislature  might  mo<iify  or  abrogate  it  at  pleasure. 

4.  Public  Agents. — A  state  is  not  bound  by  the  act  of  its  agents,  unless 

they  are  manifestly  acting  within  the  scope  of  their  authority. 

Before  Deady,  District  Judge. 
Sxtit  for  an  injunction. 
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Jff.  Y.  Tfuympson  and  George  H.  Durfiam  for  the  complain- 
ants. 

Joseph  N.  J)olph,  for  the  defeudants. 

Deadt,  J.  This  suit  is  brought  to  injoin  the  defendants, 
constitnting  the  state  board  of  education  from  taking  steps  to 
adopt  a  new  series  of  text-books  for  the  common  schools  of 
this  state,  under  section  12  of  the  act  of  October  29,  1872, 
as  amended  by  section  4  of  the  act  of  October  4,  1878, 
(Ses.  L.,  p.  61),  in  place  of  the  one  now  in  use,  published 
bj  the  complainants. 

The  bill  states  that  the  complainants  are  citizens  of  Cali- 
fornia, and  the  defendants,  of  Oregon;  that  in  pursuance  of 
the  act  of  October 29,  1872,  aforesaid,  entitled  "An  act  to 
establish  a  uniform  course  of  public  instruction  in  the 
common  schools  of  this  sttite,'"  the  board  of  education, 
among  others,  adopted  six  books,  published  by  the  com- 
plainants, and  known  as  the  "  Pacific  Coast  Series,"  as  text- 
books to  be  used  in  the  common  schools  of  this  state  for 
the  period  of  four  years  from  October  1, 1873,  which  books 
were  furnished  by  complainants  during  said  period  at  fixed 
prices,  in  sufficient  quantities  for  said  schools;  that  said 
board  of  education,  in  pursuance  of  said  act,  again  adopted 
said  books  for  said  schools  for  another  period  of  four  years 
from  October  1,  1877;  that  in  November,  1876,  and  prior  to 
said  second  adoption,  said  board  passed  a  resolution,  pre- 
scribing "the  manner  of  binding,  the  mode  of  printing,  and 
the  price  to  be  paid  for  such  series  of  books  as  might  be 
adopted  by  said  board  for  the  said  period  of  four  years," 
and  that  the  complainants,  on  November  26,  1876,  "duly 
filed  with  the  said  board  of  education  "  their  "written  obli- 
gation," "  wherein  and  whereby  they  undertook  and  agreed 
that  if  said  Pacific  Coast  series  should  be  adopted  for  use 
in  the  common  schools  of  Oregon,  for  the  said  period  of  four 
years  from  October  1,  1877,"  the  complainants  "would  in 
all  things  comply  with  the  demands  of  said  board;  as  in 
said  resolution  set  forth;"  that  thereupon  said  series  of 
books  "was  adopted  by  the  said  board  of  education  in  the 
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manner  and  form  by  law  provided,  and  became  the  text- 
books to  be  used  in  the  common  schools  of  the  state  of 
Oregon  *'  nntil  October  1,  1881;  that  the  complainants  are 
bound  to  furnish,  and  said  schools  to  receive,  said  books  for 
said  period,  and  complainants  have  so  far  complied  with 
said  contract,  and  are  ready  and  willing  to  do  so  until  the 
expiration  of  the  same;  that  the  complainants,  in  order  to 
perform  said  contract,  have  been  obliged  to  expend  large 
sums  of  money  in  the  purchase  of  material  and  labor  for 
the  manufacture  of  said  books,  and  to  publish  and  to  keep 
on  hand  large  quantities  of  the  same,  and,  therefore,  if  such 
state  board  shall  violate  or  fail  to  comply  with  the  terms  of 
said  contract,  the  complainants  will  suffer  great  and  irrep- 
arable loss;  that  on  April  17,  1879,  said  board,  in  viola- 
tion of  said  contract,  and  with  intent  to  disregard  it, 
ordered  the  defendant,  Powell,  to  issue  a  circular  to  the 
county  superintendents,  directing  them  to  vote  upon  the 
adoption  of  a  series  of  text-books  for  said  schools  for  the 
purpose  of  authorizing  other  and  different  books  than  said 
Pacific  Coast  series,  to  be  used  in  said  schools  during  the 
remainder  of  said  period  of  four  years. 

Upon  reading  and  filing  the  bill,  April  23,  an  order  was 
made  that  the  defendants  show  cause  why  a  provisional  in- 
junction should  not  issue,  as  prayed  for,  and  that  in  the 
meantime  they  be  restrained  accordingly.  The  defendants 
showed  cause  by  demurring  to  the  bill,  which  on  May  6  was 
argued  by  counsel. 

The  demurrer  sets  up:  1.  This  court  has  no  jurisdiction 
of  the  cause;  2.  There  is  a  defect  of  parties,  in  this,  that 
the  state  is  not  made  a  party  defendant;  3.  The  complain- 
ants have  an  adequate  remedy  at  law;  and,  4.  There  is  no 
equity  in  the  bill. 

At  the  argument,  upon  the  decisive  authority  of  Osborn 
v.  U.  S.  Bank,  9  Whea.  738,  wherein  it  was  held  that  a 
court  of  equity  may  restrain,  by  injunction,  a  public  officer 
of  a  state  from  acting  under  a  void  law  of  a  state  to  destroy 
a  franchise;  that  as  the  state  cannot  be  joined  as  a  defend- 
ant, its  agent  may  be  sued  alone;  and  that  the  prohibition 
to  sue  a  state,  contained  in  the  eleventh  amendment  to  the 
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constitution^  does  not  extend  to  cases  in  which  a  state  is 
not  made  a  party  on  the  record,  even  if  the  state  has  the 
entire  ultimate  interest  in  the  subject  of  the  suit — the  first 
and  second  causes  of  the  demurrer  were  expressly  aban- 
doned and  the  third  one  was  not  insisted  upon. 

Under  the  fourth  cause  it  was  maintained  by  counsel  for 
the  defendants:  1.  That  the  power  to  regulate  the  common 
schools  of  the  state  is  a  part  of  the  police  power  of  the  state 
which  cannot  be  alienated  or  restrained  even  by  express 
grant;  2.  The  law  did  not  give  the  board  of  education  or 
any  one  power  to  contract  with  the  complainants  to  furnish 
school  books  for  the  use  of  the  common  schools  of  the  state 
for  any  definite  length  of  time,  or  at  all;  and,  3.  No  such 
contract  appears  to  have  been  made. 

The  term  ''  police  power  of  a  state  "  is  a  convenient  and 
comprehensive  expression  used  to  signify  those  powers  by 
means  of  which  it  not  only  preserves  public  order  and  pre- 
vents crime,  but  also  promotes  and  secures  good  manners 
in  the  intercourse  between  its  citizens,  and  thereby  pre- 
vents a  conflict  of  rights.  (4  Black.  Com.  162;  Cooley,  C. 
L.  572.) 

The  constitution  of  Oregon  (article  8,  section  3)  declares 
that  ''the  legislative  assembly  shall  provide  by  law  for  the 
establishment  of  a  uniform  and  general  system  of  common 
schools.'*  Now,  if  this  be  a  police  power — a  mode  of  pre- 
venting crime  or  promoting  good  manners— as  it  probably 
is,  the  legislature  may  exercise  it  by  contracting  with  any 
one  to  furnish  books  of  a  prescribed  character  and  cost  for 
the  use  of  said  schools  for  a  definite  period.  To  authorize 
and  provide  that,  by  means  of  contract  or  legislative  grant, 
a  particular  person  or  persons  shall  have  the  exclusive  right 
to  do  or  furnish  a  particular  thing,  upon  certain  conditions, 
for  the  use  and  convenience  of  the  public,  has  always  been 
a  common  mode  of  exercising  the  police  powers  of  the  state, 
and  unless  the  constitution  imposes  some  limitation  upon 
the  power  of  the  legislature  in  this  respect,  its  action  is  final 
and  binding.  (Slaxi^htei^-houae  cases,  16  Wall.  66.)  As 
was  well  said  by  Mr.  Justice  Miller,  in  delivering  the 
opinion  of  the  court  in  the  case  last  cited:     ''It  may  be 


606  Bancboft  t?.  Thateb.  [Cir.  Ct. 

Opinion  of  the  Conrt — Deady,  J.  [May, 

safely  affirmed  that  the  parliament  of  Great  Britain,  repre- 
senting the  people  in  their  legislative  functions,  and  the 
legislative  bodies  of  this  country,'  have  from  time  imme^ 
morial  to  the  present  day  continued  to  grant  to  per- 
sons and  corporations  exclusive  privileges  —  privileges 
denied  to  other  citizens — privileges  which  come  within 
any  just  definition  of  the  word  monopoly,  as  much  as 
those  now  under  consideration;  and  that  the  power  to  do 
this  has  never  been  questioned  or  denied.  Nor  can  it  be 
truthfully  denied  that  some  of  thq  most  useful  and  beneficial 
enterprises  set  on  foot  for  the  general  good  have  been  nlade 
successful  by  means  of  these  exclusive  rights,  and  could 
only  have  been  conducted  to  success  in  that  way.*' 

To  say  that  the  legislature  cannot  barter  away  the  police 
power  of  the  state,  or  that  one  legislature  cannot  make  a 
law  which  another  one  cannot  repeal,  is  simply  begp;ing  the 
question.  It  is  not  a  question  as  to  the  comparative  powers 
of  different  legislatures,  but  of  the  state.  However  many 
legislatures  there  may  be,  there  is  but  one  state,  and  it  is  a 
continuous  being.  The  legislature  is  merely  a  means  by 
which  it  exercises  its  powers. 

The  question  is,  then,  could  the  state,  as  organized,  make 
the  contract?  If  it  could,  good  faith  requires  that  it  should 
keep  it;  and  under  section  10  of  article  1  of  the  national  con- 
stitution it  cannot  pass  a  valid  ''  law  impairing  the  obliga- 
tion" thereof.  That  it  would  be  wise  to  place  some  limita- 
tions upon  the  power  of  the  state  to  bind  itself  by  contract, 
I  admit.  But  that  power  is  not  in  the  courts,  and  can  only 
be  exercised  by  the  people  in  the  formation  of  the  organic 
law. 

It  is  claimed  by  the  complainants  that  they  have  a  valid 
subsisting  contract  with  the  state  to  furnish  certain  text 
books  for  its  common  schools  until  October  1, 1881;  and  ad- 
mitting, for  the  time  being,  that  the  transaction  which  is 
alleged  to  liave  taken  place  between  the  complainants  and 
the  state  officers  amounts  in  form  to  a  contract  to  that  effect, 
the  question  arises,  was  any  one  authorized  by  the  state  to 
make  such  a  contract  on  its  behalf? 

Ihe  power  to  contract  is  claimed  to  be  given  to  the  board 
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of  edacation  by  the  common  school  acfc  of  October  29, 1872. 
This  act  provides,  in  sections  10,  11  and  12  (Or.  Laws  603), 
for  submitting  the  question  of  school  books  every  four  years 
to  a  vote  of  the  county  superintendents  of  schools.  The 
vote  is  obtained  by  the  superintendent  of  public  instruc- 
tion, acting  under  the  direction  of  the  board  of  education, 
sending  a  circular  to  each  county  superintendent  containing 
a  list  of  the  studies  required  to  be  taught  in  the  public 
schools,  who  ''shall,  after  due  consideration,  write  opposite 
each  study  the  text-book  preferred"  by  him,  and  return  the 
circular  to  the  state  superintendent,  ''who  shall  cause  the 
same  to  be  laid  before  the  state  board  of  education,  and  the 
text-book  in  any  one  branch  receiving  the  highest  number 
of  votes  shall  be  the  authorized  text-book  in  that  branch  in 
the  public  schools  of  this  state  for  the  four  years  next  suc- 
ceeding the  official  announcement  of  the  superintendent  of 
public  instruction."  Every  four  years  after  "the  first  selec- 
tion of  text-books"  the  superintendent  shall  issue  similar 
circulars  for  another  vote  on  the  question,  and  unless  some 
new  book  shall  receive  a  majority  of  the  votes,  no  change 
shall  be  made  during  the  ensuing  four  years.  Section  17 
provides  that  the  board  shall  have  power  "  to  authorize  a 
series  of  text-books  to  be  used  in  the  public  schools,  in  ac- 
cordance with  the  provisions  of  this  act."  But  the* legisla- 
ture of  1878  amended  section  12  aforesaid  so  as  to  empower 
the  board  of  education  to  order  an  election  for  school  books 
at  any  time  when  in  its  "judgment"  any  book  in  use  is 
supplied  "at  an  unreasonably  high  price,  or  is  found  to  be 
excelled  by  more  recent  publications  in  that  branch,  or  for 
any  good  and  sufficient  cause."  It  is  further  provided  that 
any  book  adopted  at  such  election  shall  beintrodaced  into 
all  the  common  schools  of  the  state  within  six  months  there- 
after. The  defendants  are  proceeding  under  this  amended 
section  to  order  a  new  election  at  once. 

These  are  all  the  provisions  of  law  on  the  subject,  and  it 
will  be  seen  at  a  glance  that  the  power  of  selecting — 
"adopting" — school  books  is  not  in  the  board  of  education 
but  the  county  superintendents.  The  only  power  the  board 
has  in  the  premises  is  to  call  the  election  for  school  books 
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and  to  canvass  the  votes  and  declare  the  result.  The  power 
given  them  by  section  17  aforesaid  ''to  authorize  a  series  of 
text-books"  adds  nothing  to  the  case  in  this  respect,  for  tbej 
can  only  exercise  such  power  in  the  manner  suggested  by 
calling  an  election  by  the  county  superintendents  and  de- 
claring the  result. 

After  a  careful  consideration  of  the  matter  I  am  unable 
to  find  any  authority  in  this  legislation  for  making  any  con- 
tract with  reference  to  the  supply  of  school  books.  The 
county  superintendent  may  vote  to  adopt  and  the  board 
must  declare  the  result  and  thereby  authorize  the  use  of  the 
books  elected.  But  in  all  this  there  is  no  power  to  contract 
and  bind  the  state  beyond  its  power  of  i*evocation.  Here 
the  power  of  the  officers  ends,  and  the  people  in  the  several 
districts  are  left  to  get  the  books  on  the  best  terms  they  can, 
or  do  without  them  and  forfeit  their  share  of  the  public 
funds. 

A  law  requiring  the  secretary  of  state  to  purchase  station- 
ery exclusively  from  the  complainants  for  four  years  would 
bind  the  secretary,  but  not  the  complainants,  and  of  itself 
would  not  constitute  a  contract  between  the  complainants 
and  the  state.  Nor  would  a  formal  agreement  entered  into 
between  the  parties,  for  the  delivery  of  the  stationery  and 
specifying  the  character  and  cost  of  the  material  to  be  fur- 
nished change  or  enlarge  the  operation  of  the  law  in  this 
respect.  Such  a  law  would  be  nothing  more  than  a  regula- 
tion which  the  state  imposed  upon  itself  in  the  person  of  its 
secretary  and  which  by  the  agency  of  its  law-making  power, 
the  legislature,  it  could  change  or  abrogate  at  pleasure. 
Such,  it  seems  to  me,  is  the  character  and  effect  of  this  leg- 
islation to  secure  uniformity  in  school  books.  The  act  is 
not  a  contract  nor  a  proposal  which  being  accepted  may  be- 
come a  contract,  but  a  rule  for  the  government  of  certain 
officers  and  people  of  the  state.  Neither  does  it  authorize 
any  one  to  make  a  contract  as  a  means  of  carrying  its  pro- 
visions into  effect  or  otherwise.  It  merely  provides  for  the 
selection  of  a  series  of  school  books  at  certain  fixed  intervals 
and  commands  their  use  in  the  districts  under  a  penalty. 
The  state  is  the  only  party  to  the  transaction,  and  may  there- 
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fore  modify  the  regulation  at  pleasure.  An  act  directly  re- 
quiring the  schools  to  use  the  Pacific  Coast  series  for  the 
ensuing  four  years  would  not  be  a  contract  with  the  com- 
plainants to  that  effec^t,  nor  authorize  the  board  of  educa- 
tion to  make  one  with  them  to  furnish  such  books.  But 
the  fact  that  this  act  provides  that  the  selection  shall  be 
made  through  the  intervention  of  certain  officers  does  not 
change  its  character  in  that  respect,  and  it  is  still  merely  a 
regulation  imposed  by  the  state  upon  itself  to  the  effect, 
that  only  certain  books  shall  be  used  in  its  schools  for  a 
certain  period  or  until  otherwise  provided  by  the  legi^la- 
tare.  It  is  true,  as  appears,  that  the  board  of  education,, 
from,  as  I  supposed,  a  laudable  desire  to  supply  the  defects 
and  omissions  of  this  crude  and  incomplete  legislation,  en- 
tered into  an  arrangement  with  the  complainants  at  the  time 
of  the  selection  of  their  books,  which,  as  between  individu- 
als, might  well  be  considered  a  contract  with  a  view  of  se- 
curing the  people  of  the  state  a  constant  supply  of  the 
books  adopted  until  October,  1881,  of  good  workmanship 
and  at  a  fair  and  fixed  price. 

But  it  is  a  well  settled  rule  of  law,  that  the  state  is  not 
bound  by  the  acts  of  its  agents,  unless  it  manifestly  ap- 
pears that  they  were  acting  within  the  scope  of  their  au- 
thority; and  individuals  as  well  as  courts  must  take  notice 
of  the  nature  and  extent  of  the  •authority  conferred  by 
law  upon  a  person  acting  in  an  official  capacity.  '^  It  is 
thought  better  that  an  individual  should  occasionally  suffer 
from  the  mistakes  of  public  officers  or  agents,  than  to  adopt 
a  rule  which,  through  improper  combinations  or  collusion, 
might  be  turned  to  the  detriment  and  injury  of  the  public." 
(Whiteside  v.  UnUed States,  3  Otto,  257.) 

There  being  then,  no  valid  contract  between  the  com- 
plainants and  the  state  by  which  the  latter  is  bound  to  use 
the  books  of  the  former  in  its  schools,  it  follows,  of  course, 
that  the  complainants  have  no  right  to  the  relief  demanded, 
and  therefore  the  prayer  for  an  injunction  must  be  denied 
and  the  bill  dismissed. 


510  Burton  v.  Lb  Rot.  [Cir.  Ct. 


Opitiion  of  the  Gonrt — Sawyer,  O.  J.  [May, 


L.  E.  Burton  v.  Theodore  Le  Roy. 

CiBCDiT  Court,  District  of  California. 
May  22,  1879. 

1.  Sbal,  Scroll. — A  scroll  made  with  a  pen,  incloBihg  the  letters  "L.  &*' 

will  be  held  to  be  a  seal,  if  the  party  appending  it  to  his  signature  to  a 
written  instrument  intends  at  the  time  to  adopt  it  as  a  seal. 

2.  Same — It  is  not  necessary  to  state  in  the  deed,  or  in  the  witnessing 

clause,  that  the  party  has  affixed  his  seal,  in  order  to  make  a  scroll 
a  seal,  if  it  is  apparent  from  the  instrument  and  the  circumstances 
under  which  it  was  executed,  that  it  was  intended  to  adopt  the  scroll 
as  a  seal 

3.  Voluntary  Agreement  not  Enforced. — An  executory  agreement,  or  an 

imperfect  conveyance,  without  a  valid  or  meritorious  consideration,  will 
not  be  inforced  in  equity  against  the  promisor  or  grantor,  or  his 
personal  representfttives,  or  subsequent  voluntary  grantees;  and  a  fortiori 
will  not  be  inforced  against  subsequent  grantees  for  a  valuable  consid- 
tion. 

4.  Relationship  as  a  Consideration. — ^The  relation  of  son-in-law  does  not 

constitute  such  a  valuable  or  meritorious  consideration  as  will  take  a 
conveyance  out  of  the  category  of  a  voluntary  conveyance  within  the 
rule. 

5.  Bill  to  Determine  Adverse  Claim. — ^Under  section  738  of  the  Code  of 

Civil  Procedure  of  California,  authorizing  the  bringing  of  a  suit  to  deter- 
mine an  adverse  claim  to  land,  the  complainant  can  only  obtain  relief 
upon  the  grounds  alleged  in  his  bill.  If  he  alleges  title  in  fee,  and 
possession  in  himself,  and  an  adverse  claim  as  the  only  grounds  for  relief, 
and  it  appears  in  evidence  that  he  has  neither  title  nor  possession,  he 
can  have  no  relief  in  equity? 

6.  Same. — Where  a  complainant  asks  to  have  determined  an  adverse  claim 

to  land,  upon  a  bill  alleging  only  title  in  fee  and  possession  in  the  com- 
plainant, and  an  adverse  claim  by  defendant,  he  cannot  have  a  decree 
charging  the  defendant  with  holding  the  legal  title  in  trust  for  him,  and 
for  a  conveyance. 

Before  Sawyer,  Circuit  Judge. 

The  facts  appear  in  the  opinion  of  the  conrt. 

J.  J.  Williams,  for  complainant. 
B.  S.  Brooks,  for  defendant. 

Sawyer,  Circuit  Judge.  This  is  a  bill  in  equity,  brought 
under  section  738  of  the  Code  of  Civil  Procedure,  to 
determine  an  adverse  claim  to  land.     The  land  in  question 
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was  granted  by  the  Mexican  government  to  Autonio  Maria 
Olivera,  and  the  grant  having  been  confirmed,  a  patent 
issued  on  July  30,  1863.  On  April  24,  1853,  the  grantee, 
Olivera,  Executed,  in  favor  of  Joaquin  Tico,  an  instrument 
which  is  presented  here,  and  which  was  recorded  October 
14,  of  the  same  year.  The  only  interest  of  the  cdknplainant 
in  the  land  is  such  as  is  derived  under  this  instrument.  It 
is  not  clear  from  the  terms  of  the  instrument  what  it  was 
intended  to  be.  In  fact,  in  what  ought  to  be  the  granting 
part  of  the  instrument,  there  are  no  terms  of  grant  at  all. 
It  would  seem  that  something  had  been  omitted  in  that  part 
of  the  document.  Subsequently,  the  word  "cesion"  oc- 
curs; but  it  is  not  used  as  a  granting  term,  but  by  way  of 
recital,  referring  to  some  preceding  word,  with  the  view  of 
declaring  the  purpose  of  the  instrument,  the  ''cesion** 
being  declared  to  be  for  certain  purposes  mentioned.  No 
consideration  is  recited  in  the  instrument,  and  there  is  no 
seal;  so  that,  putting  upon  it  the  most  favorable  construc- 
tion possible,  it  is  not  a  deed. 

It  is  not  claimed  that  it  is  a  deed,  but  it  is  urged  that, 
although  void  as  a  deed,  it  is  good  as  a  contract  to  convey. 
There  is,  however,  no  consideration  whatever  expressed, 
neither  a  valuable  consideration,  nor  any  good  consideration. 
After  the  name  of  Joaquin  Tico  occur  the  following  words, 
**my son-in-law'' — thus, ''Joaquin  Tico,  my  son-in-law;"  but 
it  is  apparent  that  these  words  are  not  intended  to  express 
a  consideration,  but  are  used  as  a  mere  description  of  the 
person — to  designate  the  particular  Joaquin  Tico  to  whom 
the  instrument  was  intended  to  be  given.  It  is  possible, 
certainly,  that  the  instrument  was  made  in  consequence  of 
his  being  a  son-in-law  of  Olivera;  but,  if  so,  it  is  not  so 
stated,  and  even  should  that  be  the  case,  it  is  simply  a  vol- 
untary conveyance,  and  I  know  of  no  authorities  which 
recognize  the  fact  of  being  a  son-in-law  as  constituting  a 
good  consideration.  Whatever  the  instrument  is,  upon  its 
face  it  is  m;inifestly  a  voluntary  instrument,  possibly  given 
because  Tico  was  a  son-in-law. 

Subsequently,  on  September  29,  1855,  Olivera  conveyed 
to  complainant.  Burton,  a  portion  of  this  rancho,  described 
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by  certain  boundaries,  which  include  abobt  two  thirds  of 
the  grant,  and  in  that  conveyance  no  reference  whatever  is 
made  to  any  prior  conveyance  to  Tico.  That  conveyance 
does  not  embrace  any  portion  of  the  premises  in  contro- 
versy,  and  the  lands  so  conveyed  are  still  owned  by  Burton. 
The  instrument  to  Tico  purports  to  convey  one  half  of  the 
rancho  without  stating  whether  or  not  it  yras  an  undivided 
one  half,  but  such  would,  doubtless,  be  the  construction; 
while  to  Burton,  by  deed  of  bargain  and  sale,  is  conveyed 
about  two  thirds  of  the  grant,  the  westerly  part  embraced 
within  certain  specified  boundaries,  and  the  deed  contains 
no  exception  of  any  interest  previously  conveyed  to  Tico, 
and  no  reference  to  any  conveyance  to  him.  On  the  con- 
trary, the  grantor,  in  the  deed  to  Burton,  declares  that  no 
lien  or  incumbraoce  has  been  created  upon  the  tract. 

On  September  29,  1855,  the  same  day  on  which  the  con- 
veyance was  made  to  Burton,  Olivera  and  wife  conveyed  to 
Jose  Olivera  y  Bomero  that  portion  of  the  rancho  not  pre- 
viously conveyed  to  Burton,  describing  it  as  all  the  rancho 
not  conveyed  to  Burton.  In  this  conveyance,  also,  no  re- 
ference is  made  to  the  document  executed  in  favor  of  Tico, 
or  to  any  conveyance  to  Tico;  but  there  is  a  reference  to  the 
conveyance  to  Burton,  the  deed  to  Bomero  conveying  all  the 
rancho,  except  the  portion  previously  conveyed  to  Burton; 
and  in  this  second  deed  to  Jose  Olivera  y  Bomero  it  is  also 
set  forth  in  express  terms,  that  the  grantor  had  neither  sold 
nor  conveyed  the  land  described,  and  that  they  had  put  no 
lien  or  incumbrance  upon  it.  In  this  deed  to  Bomero  is 
expressed  a  consideration  of  four  hundred  dollars,  which 
the  grantors  declare  they  have  received  to  their  entire  sat- 
isfaction. 

The  original  deed  to  Bomero  is  not  produced,  and  what 
it  contains  I  can  only  infer  from  the  certified  copy  from  the 
county  records,  which  is  presented  in  evidence.  In  that, 
there  is  a  scroll  written  with  pen  and  ink,  within  which 
the  letters  ''L.  S."  are  written.  The  deed  is  witnessed  by 
two  witnesses,  and  acknowledged  before  the  County  Clerk, 
in  the  form  required  by  law,  by  whom  it  was  also  recorded, 
as  ex  officio  Becorder. 
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Whether  the  original  deed  had  a  seal  of  wax  or  not  we 
do  not  knoWy  except  so  far  as  the  fact  can  be  inferred  from 
the  certified  copy  of  the  record  in  evidence;  for  there  is  no 
other  evidence,  on  the  point.  Becorders  do  not  generally, 
if  ever,  attempt  in  their  record  to  make  a  fac-simile  of  the 
seal.  Generally,  the  record  shows  by  a  scroll,  with  the  word 
**Seal,"  or  letters  "L.S."  written  in  it,  that  a  seal  was 
affixed  to  the  instrument  recorded,  and  a  certified  copy  of 
the  record  can  show  no  more.  That  is  what  this  copy  shows, 
and  in  this  respect,  this  particular  instrument  is  like  most 
of  the  other  numerous  deeds  introduced  in  evidence  in  this 
case  by  certified  copies  from  the  records,  to  which  no  objec- 
tion has  been  made  on  either  side,  all  of  which  Jiave  simply 
a  scroll,  with  the  word  "Seal"  written  within  it,  the  only 
difference  being,  that  in  this  instrument  the  '*  Seal"  is  not 
mentioned  in  the  witnessing  clause,  while  on  the  others  it  is; 
and  in  this  "L.S."  is  written,  while  in  the  others  it  is 
**  Seal."  I  am  by  no  means  certain,  therefore,  that  I  am  not 
justified  in  presuming  that  there  was,  in  fact,  a  seal  of  wax, 
or  other  lawful  seal  upon  the  original  instrument. 

It  is  claimed  on  the  part  of  the  defendant,  that  the  instru- 
ment executed  to  Tico  on  April  24,  1853,  is  void,  and  con- 
veys nothing;  that  it  is  not  a  deed,  and  does  not  pass  the 
title.  On  the  part  of  the  complainant,  it  is  admitted  thai 
it  does  not  pass  the  title,  but  it  is  claimed-  that  it  is  good  as 
an  agreement  to  convey. 

As  in  the  conveyance  of  Olivera  and  wife  to  Bomero,  no 
reference  is  madd  to  a  seal,  either  in  the  body  of  the  deed  or 
in  the  witnessing  clause,  it  is  insisted  by  complainant  that 
thei  scroll  with  the  letters  ''L.S."  appended  to  the  signa- 
tures of  each  of  the  grantors  is  not  a  seal,  and  that,  there- 
fore, his  conveyance  is  in  no  better  position  that  the  instru- 
ment to  Tico.  On  the  other  hand,  assuming,  for  the  purposes 
of  the  argument,  that  there  was  only  a  scroll,  inclosing  the 
letters  "L.S.."  and  not  a  seal  of  wax  to  the  original,  it  is 
claimed  that  no  particular  character  of  seal  is  required; 
that  it  is  intended  to  be  a  seal,  and  that  the  parties  could  as 
well  adopt  a  scroll  as  a  seal  as  anything  else.  To  establish 
the  proposition  that  this  device  is  not  sk  seal  unless  it  is  re- 
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ferred  to  as  such  iu  the  witnessing  clause,  or  in  some  other 
portion  of  the  deed,  the  complainant  has  cited  several  au- 
thorities. From  an  examination  of  the  cases  cited,  and 
others,  I  think  the  authorities  go  to  establish  the  rule,  that 
if  the  device  adopted  is  intended  to  be  a  seal,  it  is  to  be 
regarded  as  such,  as  is  held  in  Rcdph  v.  OUif  4  McCord, 
271,  cited  by  complainant. 

The  authorities  are  by  no  means  in  perfect  accord  upon 
this  question.  For  instance  in  the  case  of  Lee  r,  Adkws, 
Minor,  187,  cited  on  the  part  of  complainant,  the  judges 
stood  three  to  two  for  reversing  the  decision  rendered  by  the 
chief  justice,  sitting  in  the  court  below,  who  held  that  the 
device  adopted  was  a  seal  although  no  reference  was  made 
to  it  as  a  seal  in  the  instrument;  so  that  in  fact,  although 
three  of  the  judges  on  appeal  rule  that  it  was  not  a  seal,  yet, 
as  the  chief  justice  had  decided  in  the  court  below  that  it 
was  a  seal,  and. as  two  of  the  judges  upon  appeal  filed 
dissenting  opinions,  the  court  was  actually  equally  divided 
upon  the  question,  and  that  case  can  hardly  be  said  to  es- 
tablish the  rule  as  it  is  claimed  by  complainant  to  be. 
The  chief  justice  expressed  no  opinion  on  the  appeal, 
for  the  reason  that  he  decided  the  case  below.  In  other 
cases  there  are  dissenting  opinions.  In  the  case  of  Ramsey 
V.  Ixyng^  1  Serg.  &  B.  72,  where  a  scroll  was  used  as  a 
seal,  without  reference  being  made  to  it  in  the  testation 
clause,  or  in  the  body  of  the  deed,  it  was  held  to  be  a  seal, 
as  the  court  said  it  could  determine  from  the  face  of  the  in- 
strument that  it  was  intended  to  be  a  seal.  In  the  case  of 
Taylor  v.  Glasne,  2  Serg.  &  B.  502,  it  is  held  that  a 
scroll  of  that  kind  is  a  seal,  if  the  evidence  is  such  as  to  so 
inform  the  court  that  it  can  determine  that  it  was  intended 
for  a  seal.  The  chief  point  discussed  in  the  cases  seems  to 
have  been  as  to  what  evidence  is  necessary  to  determine  that 
the  scroll  was  intended  to  be  a  seal. 

The  great  argument  against  the  recognition  of  the  scroll 
as  a  seal  in  instruments  containing  no  reference  to  it  as  a 
seal,  is,  that  it  affords  great  facilities  for  fraud,  as  it  may  at 
any  time  be  added  to  a  signature  to  any  instrument  which  was 
not  sealed  at  the  time  it  was  made.     But  at  common  law. 
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where  wax  was  nsed  as  a  seal,  it  was  not  necessary  that  it 
should  be  stated  in  the  deed  that  the  grantee  thereunto  ap- 
pended his  seal.  That  is  laid  down  as  the  law,  both  in 
Comyn's  and  in  Kolle's  Abridgments.  The  simple  fact  that 
the  wax  has  been  affixed  to  the  paper  at  the  proper  place  is 
evidence  that  it  is  intended  as  a  seal.  But  it  is  held  at 
common  law  that  the  wax  itself  is  not  the  seal,  but  the  im- 
pression upon  the  wax;  that  the  wax  is  only  the  medium  for 
receiving  the  impression;  and  in  modern  times  it  is  held 
that  if  the  wax  were  removed,  and  the  impression  made 
upon  the  paper  itself,  the  instrument  would  still  bear  a  seal, 
as  the  impression,  and  not  the  wax,  constitutes  the  seal.  The 
seal  was  not  required  to  be  of  any  particular  device,  or  of  any 
peculiar  name,  but  might  be  an  impression  of  any  kind,  and 
any  one  kind  of  a  device  might  be  adopted  by  a  person  at 
one  time,  and  anothe|^  at  another  time.  The  argument  that 
a  scroll  shotild  not  be-  accepted  as  a  seal  because  it  may  be 
added  to  a  paper  at  any  time  after  execution,  applies  with, 
at  least,  equal  force  in  the  case  of  the  wax  seal,  as  it  is 
certainly,  as  easy  to  add  the  latter  to  an  instrument  as  the 
former.  Indeed,  it  would  be  less  difficult  to  append,  with- 
out detection,  the  seal  of  wax  than  it  would  be  to  append  a 
scroll,  because  if  added  later,  the  latter  would  be  likely  to 
be  made  with  ink  and  pen  different  from  those  used  in 
writing  the  body  of  the  instrument,  or  the  signature  to  it, 
and  in  such  case  it  would  appear  that  the  letters  ''L.S.." 
were  in  a  different  handwriting,  or  made  with  different  ink 
from  the  body  of  the  instrument  or  the  signature. 

If  the  scroll  and  letters  **  L.  S."  are  adopted  as  a  seal  at 
the  execution  of  the  instrument,  they  would  be  likely  to  be 
made  by  either  the  party  who  drafted  the  instrument  or  the 
one  who  executed  it,  with  the  same  pen  and  ink,  and  this 
would  afford  some  security. 

Then,  again,  it  has  been  held  during  later  years  at  com- 
mon law,  that  a  piece  of  paper  attached  in  the  form  of  a 
seal,  and  upon  which  there  is  no  stamp  or  impression  at  all, 
is  a  seal;  and  the  seals  upon  the  very  deed  from  Tico  him- 
self, under  which  the  complainant  now  claims  title,  is  of 
that  description,  being  small  square  pieces  of  plain  paper, 
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bearing  no  impression  wliateYer,  attached  with  mucilage  to 
the  docament.  Such  a  seal  is  certainly  quite  as  readily  at- 
tached and  much  more  easily  counterfeited  than  a  scroll 
containing  two  letters;  and  if  such  a  piece  of  paper  at- 
tached in  that  manner  is  a  seal,  certainly  a  scroll  attached 
for  the  same  purpose  ought  to  be  held  to  be  a  seal. 

The  great  point  of  dispute  in  the  cases  really  has  been  as 
to  whether  or  not  the  device  which  appears  upon  the  con- 
veyance under  consideration  was  intended  to  be  a  seal.  This 
particular  instrument  is  written  in  the  Spanish  language, 
the  grantors  being  native  Mexicans.  The  seal  was  not 
necessary  under  the  Mexican  law,  and  was  made  an  essen- 
tial part  of  such  an  instrument  in  California  for  the  first 
time,  upon  the  adoption  of  the  common  law  and  the  acts 
concerning  conveyances,  in  1850.  These  parties,  therefore, 
in  all  probability,  were  not  accustomed  to  executing  instru- 
ments with  a  seal,  and  were  not  acquainted  with  the  formula: 
''In  testimony  whereof  we  have  hereunto  set  our  hands  and 
affixed  our  seals,**  etc.,  because  the  Spanish  form  was 
simply:  "In  testimony  whereof  we  sign  our  names,  or 
execute,  or  make  firm,'*  as  the  word  firmo  signifies.  As, 
then,  these  grantors  were  not  persons  who  would  be  likely 
from  force  of  habit,  to  attach  seals,  they  must  have  at- 
tached the  scrolls  in  this  case  for  a  purpose,  and  there  could 
have  been  no  purpose  other  than  to  make  them  seals.  This 
instrument  in  its  form  purported  to  convey  land,  and  was 
intended  to  convey  land;  and  the  statute  at  that  time,  but 
recently  enacted,  required  a  conveyance  of  land  to  be  made 
under  seal.  It  was  therefore  not  a  matter  of  indifference 
whether  the  instrument  was  sealed  or  not.  We  must  pre- 
sume, then,  that  the  parties  intending  to  convey  land,  and 
knowing  the  change  in  the  law,  undertook  to  conform* to  the 
statute,  and  to  execute  such  an  instrument  as  would  be 
effectual  for  the  purpose  intended.  They  did  not  insert  in 
the  witnessing  clause  the  fact  that  they  had  sealed  the  in- 
strument, but  the  law  did  not  require  that  to  be  done,  and 
they  were  not  accustomed  to  this  formula. 

The  acknowledgment  of  the  husband  was  made  to  this 
deed,  in  due  form,  on  the  twenty-ninth  of  September,  1855, 
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before  the  county  clerk,  thus  conforming  to  the  requisites 
of  the  statute  in  all  particulars.  The  wife  does  not  appear 
to  have  been  present  at  that  time,  as  her  acknowledgment 
was  made  before  the  same  officer  on  the  fifteenth  of  October 
following,  and  the  instrument  was  recorded  on  that  day. 
The  provisions  of  the  law  having  been  complied  with  in  all 
these  respects,  I  think  that  all  these  things  go  to  prove  that 
the  scrolls  were  intended  to  be  seals,  although  no  reference 
to  them  appears  in  the  witnessing  clause  of  the' instrument. 
These  scrolls  certainly  could  not  have  been  appended  to  a 
deed  in  Spanish  by  these  parties  by  accident  or  from  the 
force  of  habit. 

The  only  question  remaining  is  as  to  whether  or  not  the 
scrolls  were  affixed  at  the  time  of  execution.  The  argument 
is  that  they  should  not  be  held  to  be  seals,  because  they 
might  have  been  subsequently  attached.  But  we  are  not  to 
presume  that  a  forgery  has  been  committed,  and  it  would 
be  a  forgery  by  means  of  the  addition  of  a  seal  to  convert 
a  simple  contract  into  a  deed.  This  is  not  an  instrument 
which  might  indifferently  be  executed  with  or  without  a 
seal.  The  party  who  took  the  acknowledgments — the 
county  clerk — was  one  of  the  witnesses  to  the  deed,  and  he 
would  be  likely  to  know  whether  or  not  it  was  sealed.  As 
he  took  the  acknowledgments  of  both  grantors,  and  wit- 
nessed it,  it  is  probable  that  he  retained  the  document  in  his 
hands  from  the  twenty-ninth  of  September,  the  day  of  its 
date  and  the  time  when  it  was  acknowledged  by  the  hus- 
band, until  the  fifteenth  of  October,  on  which  day  it  was 
acknowledged  by  the  wife  and  recorded;  and  as  the  scrolls 
were  upon  it  when  it  was  recorded  it  is  hardly  probable  that 
they  were  not  ^there  at  the  time  of  acknowledgment.  A 
forgery  could  hardly  be  committed  upon  the  record  as  well 
as  upon  the  deed.  The  date  of  the  record  and  of  the  ac- 
knowledgment of  the  wife  are  the  same,  so  there  was  no  in- 
terval between  the  witnessing,  acknowledgment  and  record, 
all  of  which  were  done  by  the  same  party — the  county 
clerk. 

I  am  therefore  disposed  to  think,  and  I  so  hold,  that  the 
scrolls  upon  this  instrument  were  by  the  grantors  adopted 
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as  and  intended  for  seals,  and  ivere  affixed  at  tlie  time  of 
the  execution,  and  being  so,  tbej  are  in  fact  seals,  with- 
in the  meaning  of  the  statute,  and  the  instrument  is  a 
deed.  But  if  it  were  not  a  deed,  then,  under  the  law,  it 
would  be  a  valid  contract  to  convey,  because  there  is  a  con- 
sideration expressed  in  the  instrument.  If.  that  is  the  case 
there  is  an  interest  vested  in  the  grantee,  which  has  come 
by  a  series  of  conveyances  to  the  defendant,  and  a  convey- 
ance could  be  inforced  in  equity;  but  if  it  were  not  a  con- 
tract to  convey  upon  a  consideration,  bat  only  a  voluntary 
contract,  it  would  at  least  still  stand  on  an  equal  footing 
with  the  instrument  to  Tico.  In  either  of  these  aspects  the 
instrument  to  Tico  would  not  be  inforced  in  equity  as  an 
equitable  contract  to  convey  even  against  Olivera  himself. 
It  is  well  settled  that  a  voluntary  executory  contract — a  con- 
tract without  either  a  valuable  or  a  meritorious  considera- 
tion— cannot  be  inforced,  except  in  some  instances,  in  favor 
of  a  wife  or  child,  even  against  the  grantor,  and  never 
against  subsequent  purchasers,  for  a  valuable  consideration, 
or  even  against  subsequent  voluntary  grantees.  In  his 
Equity  Jurisprudence,  section  706,  a.  Story  says: 

''In  respect  to  voluntary  contracts  hiter  vivos,  it  is  a  gen- 
eral principle  that  courts  of  equity  will  not  interfere,  bat 
will  leave  the  parties  where  the  law  finds  them.  In  respect 
also  to  gifts  and  assignments  inter  vivos,  courts  of  equity 
will  inforce  them  only  when  the  gift  or  assignment  is  per- 
fect and  complete,  so  that  nothing  further  remains  to  con- 
summate the  title  of  the  donee.  For,  if  the  gift  or  assign- 
ment is  imperfect,  or  any  further  act  remains  to  be  done  to 
complete  the  title  of  the  donee,  courts  of  equity,  treating 
the  donee  as  a  mere  volunteer,  will  not  aid«him  to  carry  it 
into  effect,  either  against  the  donor  or  against  his  legal  rep- 
resentatives. "  Again,  section  787 :  ' '  In  conclusion,  it  may, 
however,  be  proper  to  remark  that  all  the  cases  for  a  specific 
perfoimance  which  we  have  been  examining  presuppose  the 
contract  to  be  between  competent  parties,  and  founded  upon 
a  valuable  or  meritorious  consideration ;  for  courts  of  equity 
will  not,  as  we  have  seen,  and  shall  presently  more  fully  see, 
carry  into  specific  execution  any  merely  nude  pacts  or  volun- 
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tary  agreements  not  founded  upon  some  valuable  or  merito- 
rious consideration.!*  And  in  section  793,  b:  ''We  have 
alluded  to  the  distinction  between  contracts  founded  upon 
a  valuable  consideration  aud  such  as  are  voluntary.  Thus, 
if  a  party  should  enter  into  a  voluntary  agreement  to  trans- 
fer stock  to  another,  or  to  give  him  a  sum  of  money,  or  to 
convey  to  him  certain  real  estate,  courts  of  equity  would 
not  assist  in  inforcing  the  agreement  either  against  the 
party  entering  into  the  agreement  or  against  his  personal 
representatives,  for  the  party  contracted  with  is  a  mere 
volunteer.  The  same  rule  is  applied  to  imperfect  gifts,  not 
testamentary,  inter  vivoe,  to  imperfect  voluntary  assignments 
of  debts  and  other  property,  to  voluntary  executory  trusts 
and  to  voluntary  defective  conveyances.  Thus,  where  a 
parent  has  assigned  certain  scrip  to  his  daughter  by  a 
written  assignment,  which  operated  as  an  equitable  assign* 
ment  only,  and  not  as  a  legal  transfer,  a  court  of  equity  re- 
fused to  compel  the  donor  or  his  executors  to  perfect  the 
gift.  So,  where  a  lady  by  a  writing  assigned  a  bond  of  a 
third  person  to  her  niece  and  delivered  the  bond  to  the 
latter,  and  then  died,  a  court  of  equity  refused  to  inforce 
the  assignment  against  the  executor  or  to  decree  payment  of 
the  money  by  the  obligor  to  the  niece.  *  *  *  * 
''So,  where  a  husband  executed  a  document  which  was 
attested  by  two  witnesses,  giving  to  his  wife  a  freehold 
house  in  which  they  resided,  but  afterwards  died  without 
making  a  will,  and  the  heir  at  law  recovered  a  verdict  for 
the  possession  of  the  house  against  his  wife,  it  was  held, 
that  the  gift  to  her  was  incomplete,  and  a  bill  asking  that 
the  heir  at  law  might  be  declared  a  trustee  to  the  wife  was 
dismissed.'*  Ellison  v.  Ellison^  (1  White  &  Tuder,  Leading 
cases 'in  Equity,  Marg.  p.  251,  2),  is  a  leading  case  on  the 
subject.  Lord  Chancellor  Eldon,  in  deciding  this  case, 
said:  "I  take  the  distinction  to  be,  that,  if  you  want  the 
assistance  of  the  court  to  constitute  you  cestui  que  trust, 
and  the  instrument  is  voluntary,  you  shall  not  have  the  as- 
sistance for  the  purpose  of  constituting  you  cestui  que  trust; 
as  upon  a  convenant  to  transfer  stock,  etc. ;  if  it  rests  in 
convenaut,  and  is  purely  voluntary,  this  court  will  not  exe« 
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cute  that  voluntary  cony^iant.    But  if  the  party  has  com- 
pletely transferred  stock,  etc.,  though  it  is  voluntary,  yet 
the  legal  conveyance  being  effectually  made,  the  equitable 
interest  will  be  inforced  by  this  court.     That  distinction 
was  clearly  taken  in  Colman  v.  Sarrd^  independent  of  the 
vicious  consideration.    I  stated  the  objection  that  the  deed 
was  voluntary,  and  the  lord  chancellor  went  with  me  so 
far  as  to  consider  it  a  good  objection  to  executing  what 
remained  in  convenant."    The  point  is  illustrated  by  an 
elaborate  note  of  many  pages,  cited  from  the  English  au- 
thorities, followed  by  an  equally  elaborate  note  citing  the 
American  authorities.    The  American  editor,  on  page  288, 
says:    ''The  principle  is  well  established  in  this  country, 
that  an   executory   agreement,  or   imperfect  conveyance, 
upon  a  merely  voluntary  consideration,  will  not  be  inforced 
or  aided  in  equity  {CaUiweU  v.  Williams,  1  Bailey's  Equity, 
175,  176;  Crompton  v.  Veasee,  19  Ala.  269;  Hayes  v.  Kershaio, 
1  Sandford's  Ch.  268;  Beid  v.    Vanarsdale,  2  Leigh.  660; 
Evans  v.  Battle,  19  Alabama,  398;  Pinkard  v.  Pinkardy  23 
Id.  649;  Holland  v.  Hensley,  4  Clarke,  222),  and  hence  a 
gift  of  real  or  personal  estate  will  be  void,  unless  so  far 
executed  as  to  pass  the  legal  title,  or  attended  with  some 
peculiar  circumstances  which  give  rise  to  a  special  equity. 
(Pringle  v.  Pringle,  9  P.  F.  Smith,  281.)     "It  is  a  clear 
general  rule,  said  Chancellor  Kent,  in  Miidnm  v.  Seymour^ 
4  Johnson's  Chancery,  98-600,  that  a  bill  does  not  lie  to 
inforce  a  mere  voluntary  agreement.     The  language  of  the 
books  from  the  earliest  to  the  latest  cases,  is  uniform  in 
support  of   the  doctrine,   that  a  voluntary  defective  con- 
veyance,  which  cannot   operate  at  law,  is  not  helped  in 
equity  in  favor  of  a  volunteer,  where  there  is  no  consid- 
eration nor  any  accident  or  fraud  in  the  case.    To  Entitle 
the  party  to   the  aid  of  this  court,  the  instrument  must 
be  supported  by  a  valuable  consideration,  or,  at  least,  by 
what  a  court  of  equity  considers  a  meritorious  consider- 
ation, as  payment  of  debts,  or  making  a  provision  for  a 
wife  or  child."    To  the  same  effect  is  Acker  v.  Phoenix,  4 
Page  305-308.     "Voluntary  executory  agreements,"  said 
Henderson,  J.,  in  Dawson  v.  Dawson,  1  Devereux  Equity, 
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93-99,  '' receive  no  aid,  either  from  the  courts  of  law  or 
of  equity.  The  parties  stand  upon  their  rights,  such  as 
they  are,  and  hence  it  is  a  maxim,  that  defective  volun- 
tary agreements  will  not  be  aided  in  equity,  any  reforma- 
tion of  a  conveyance  being  an  execution  of  the  original 
agreement,  so  far  as  the  conveyance  is  varied.  The  same 
motive  which  induces  a  court  to  refrain  from  inforcing  an 
agreement,  no  part  of  which  is  executed,  prevents  it  from 
inforciug  any  part  of  it.  The  want  of  a  consideration  is, 
therefore,  universally  a  good  defense  to  a  bill  for  rectifying 
a  voluntary  conveyance,  or  inforcing  a  voluntary  agree- 
ment." (See,  also.  Banks  v.  May's  Heirs  et  al.^  3  Marshall, 
435,  436;  BM  v.  Smith,  eic.y  1  Dana,  580-^82;  Darlington 
V.  HcCoole,  1  Leigh.  36-42;  2teman  v.  Foot  dux.,  1  Qill 
&  Johnson,  217-228;  Forward  et  al.  v.  Armstead,  12  Ala- 
bama, 124-127;  Shaw,  OuardiaUj  etc.  v.  Bumey  et  aL^  1 
IredtiU's  Equity,  148-150;  Finkard  v.  Finkard,  14  Texas, 
331;  Bozdius  v.  Dyer,  post,  note  to  Lester  v.  Foxcroft.) 

Taking  the  case  in  its  strongest  and  most  favorable  aspect 
for  the  complainant,  under  the  rule  established  by  the  au- 
thorities cited,  this  instrument  to  Tico,  whatever  it  is,  still 
rests  in  agreement.  It  is  but  an  unexecuted  promise  to 
convey  without  consideration.  If  we  regard  the  convey- 
ance to  Jose  Olivera  y  Bomero  as  a  deed,  then  there  is  a 
valid  conveyance,  there  being  a  consideration  expressed — 
or  even  if  no  consideration  were  expressed,  one  would  be 
implied  from  the  seal;  and  the  legal  title  passed  by  it  to 
Bomero,  and  from  him,  through  subsequent  conveyances, 
to  the  defendant. 

To  get  that  title  out  of  defendant,  the  complainant  here 
should,  of  course,  if  he  has  any  equitable  title  as  against 
the  legal  title  in  defendant,  file  a  bill  for  a  specific  perform- 
ance, or  to  charge  defendant  as  his  trustee.  If  the  defend? 
ant  here,  who  claims  under  Bomero,  has  only  a  contract  to 
convey,  still  it  is  a  valid  contract,  because  a  good  consid- 
eration ts  expressed,  and  he  could  compel  a  conveyance 
from  Olivera.  Even  if  we  go  beyond  that,  and  say,  that  he 
has  merely  a  voluntary  contract,  he  is  still,  under  the  au- 
thorities that  I  have  cited,,  as    compared  with  the  com^ 
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plainant,  in  the  better  position,  and  eqnitj  will  not  inter- 
fere to  aid  complainant. 

In  regard  to  this  case,  I  will  add,  that  I  do  not  see  that 
there  are  any  equities  in  favor  of  the  complainant.  It  does 
not  appear  that  Oliyera  himself  ever  after  its  date  treated 
this  so-called  conveyance  to  Tioo  as  of  any  oonseqoenee, 
because,  when  he  subsequently  conveys  to  Burton  two 
thirds  of  the  rancho,  embracing  the  undivided  half  claimed 
to  be  in  Tioo,  he  makes  no  mention  of  any  prior  convey- 
ance; but  on  the  contrary,  says  he  has  not  incumbered  it 
in  any  way,  and  in  all  his  subsequent  conveyances  to  other 
parties,  he  invariably  alludes  to  the  conveyance  which  lie 
had  made  to  Burton,  in  which  very  conveyance,  which  is  a 
deed  of  bargain  and  sale,  he  declares  that  he  has  not 
created  any  lien  or  incumbrance  upon  the  land.  In  his 
deed  to  Jose  Olivera  y  Bomero,  he  conveyed  that  portion 
of  the  rancho  which  he  had  not  theretofore  conveyed  to 
Burton,  thus  recognizing  the  conveyance  to  Burton,  but 
making  no  reference  whatever  to  this  instrument  to  Tico, 
and  more  than  that,  he  says,  in  the  conveyance  to  Bomero, 
that  he  has  never  sold,  or  conveyed,  or  incumbered,  or 
put  any  lien  upon  the  premises  conveyed  thereby,  which 
is  inconsistent  with  his  recognition  of  any  right  in  Tico; 
and  the  complainant.  Burton,  was  a  witness  to  this  deed. 
It  appears,  then,  that  neither  Olivera  nor  any  one  else 
ever  treated  Tico  as  having  any  interest  in  the  land,  and 
there  is  nothing  in  this  case  to  show  that  Tico  ever  claimed 
any  right  to,  or  interest  in  it,  under  the  instrument  to  him. 
The  only  time  that  Tico  ever  appears  in  connection  with 
the  land  at  ail,  is  many  years  after,  when,  after  the  title 
had  once  been  in  Burton  and  had  passed  through  him  to 
defendant,  he.  Burton,  procured  from  Tico  a  subsequent 
conveyance  by  quitclaim  deed. 

With  the  exception  of  making  this  last  conveyance  at 
complainant's  solicitation  for  a  nominal  consideration,  it 
does  not  appear  that  Tico  has  made  any  claim  whatever  to 
liny  interest  in  the  land,  idthough  more  than  a  quarter  of  a 
century  has  elapsed  since  the  instrument  relied  on  from 
Olivera  was  executed.    It  appears  from  the  testimony  in 
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the  case  that  some  time  in  the  fall  of  1853,  or  early  in  1854, 
a  man,  casually  visiting  the  premises,  found  Oliyera  living 
on  the  land  in  one  place,  one  of  his  sons  living  on  it  a  short 
distance  from  him,  and  still  farther  up  the  canon  he  fouiid 
Tico  living  upon  the  land;  but  there  is  nothing  to  show  the 
character  of  his  occupancy,  and  that  is  the  only  evidence 
presented  which  bears  upon  that  point.  This  was  a  com- 
mon mode  of  living  among  the  old  inhabitants,  the  sons 
building  houses  and  living  on  the  land  of  the  father  until 
they  could  get  a  grant  for  themselves.  As  has  been  stated, 
subsequent  to  the  conveyance  from  Olivera  to  Burton, 
Olivera  conveyed  the  remainder  of  the  rancho  to  Jose! 
Olivera  y  Bomero,  who  conveyed  to  Antonia  Arrelanes  in 
1858.  On  December  9,  1862,  Arrelanes  conveyed  to  com- 
plainant Burton  all  the  rancho  Oasmali  not  before  conveyed 
to  Burton  by  Olivero,  that  is  to  say,  the  premises  in  ques- 
tion. On  February  13,  1863,  complainant  Burton  quit- 
claimed the  premises  to  Estudillo,  whose  title  has  been 
conveyed  to  defendant.  There  are  other  conveyances  to  de- 
fendant not  necessary  to  specify.  The  conveyances  through 
which  defendant  claims  were  trust  deeds,  executed  as  a 
security  for  a  loan  of  some  fifty  thousand  dollars  by  the 
Hibernia  Bank,  for  the  payment  of  which  Burton  himself 
was  a  surety.  Proceedings  were  had  for  foreclosure  of  the 
trust  deed,  and  Burton  took  an  active  part  in  them,  his  ob- 
ject being  to  have  such  a  sale  made  as  would  release  him 
from  personal  liability;  and  the  sale  made  under  the  trust 
deed  passed  to  the  purchasers  at  that  sale,  whatever  title  in 
the  land  he  (Burton)  and  Jose  Olivera  y  Romero  had  re- 
ceived subsequent  to  the  instrument  executed  to  Tico,  and 
that  title  has  since  passed  to  the  defendants  in  this  case. 
Burton's  counsel  was  present  at  the  sale  of  the  premises, 
and  the  property  was  bid  oS  and  passed  to  the  purchasers, 
according  to  the  arrangement  which  had  been  agreed  upon, 
in  order  that  he  (Burton)  might  be  relieve^  from  his  re- 
sponsibility. 

In  1863,  after  these  transactions  had  occurred.  Burton 
procured  from  Tico  a  quitclaim  deed  for  the  whole 
rancho,  including  the  premises  in  question,  being  the  deed 
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upon  which  he  now  relies  for  title  as  against  defendant. 
Packard,  who  was  superintending  the  business  affairs  of 
Burton,  the  latter  being  an  invalid,  testified  that  the  quit- 
claim from  Tico  was  procured  through  his  advice  and  by 
his  arrangement.  The  consideration  expressed  in  the  deed 
is  only  two  hundred  dollars.  The  sum  of  two  hundred 
dollars  was  no  consideration  for  a  half  interest  in  a  rancho 
containing  two  leagues,  after  the  grant  had  been  confirmed 
and  a  patent  issued.  Manifestly,  in  taking  that  quitclaim 
he  had  no  other  intentioi\  than  to  clear  a  cloud  from  his  own 
title  to  his  share — ^some  two  thirds  of  the  rancho.  He  was 
a  witness  to  the  deed  from  Olivera  to  Bomero,  and  knew  all 
the  circumstances  of  the  case.  Op  to  that  time  it  does  not 
appear  that  Tico  had  set  up  any  claim  to  the  premises. 
There  is  nothing  in  the  evidence  to  show  that  he  ever  made 
any  claim  to  or  had  any  interest  in  the  land  except  the  fact 
that  he  received  that  instrument  from  Olivera,  whatever  it 
is.  The  use  now  sought  to  be  made  by  Burton  of  the  quit- 
claim upon  a  nominal  consideration  is  evidently  an  after- 
thought, and  would  be  grossly  inequitable  as  aigainst  his 
prior  grantees  and  the  defendant  holding  under  them.  The 
intrinsic  substantial  equities,  as  well  as  the  legal  rights, 
therefore,  are  not  in  favor  of  the  complainant,  but  with  the 
defendant. 

Again,  Burton,  in  his  bill,  alleges  that  he  is  seised  in  fee 
of  these  premises,  and  that  he  is  in  possession.  He  alleges 
title  in  fee  and  possession  as  his  grounds  of  action.  If  he 
has  only  an  equitable  claim  here,  the  legal  title  being  in  the 
defendant,  the  grounds  upon  which  his  bill  is  based  are  not 
such  as  would  entitle  him  to  equitable  relief.  He  must  ob- 
tain his  relief  according  to  the  allegations  of  his  bill.  He  has 
set  up  title  in  himself,  but  as  we  have  seen,  it  is  not  in 
him  but  in  defendant.  If  he  has  anything  at  all  it  is  this 
agreement  to  convey.  The  title  is  in  the  other  party.  If  he 
has  any  right  at  all  ifc  is  to  charge  the  other  party  as  a 
trustee  for  his  benefit,  and  to  require  a  specific  performance. 
The  bill  is  not  framed  in  that  aspect,  or  for  that  purpose. 
If  the  other  party  is  a  trustee,  and  the  complainant  wishes 
to  divest  him  of  that  title  the  bill  must  be  framed  in  that 
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aspect,  and  the  issues  would  be  entirely  different  from  those 
raised  by  the  bill  in  this  case,  and  the  defense  might  be  dif- 
ferent. In  an  action  of  this  kind  it  is  not  necessary  to  set 
out  in  the  bill  the  character  of  the  defendant's  adverse 
claim,  for  the  complainant  may  not  know  it.  He  may  call 
upon  the  defendant  to  state  what  his  claim  is,  but  the  com- 
plainant must  be  presumed  to  know  the  character  of  his  own 
title,  and  he  must  state  it  correctly,  if  he  states  it  at  all.  At 
all  events,  as  in  other  cases,  he  will  be  limited  in  his  relief 
to  the  case  made  by  the  bill.  He  cannot  obtain  affirmative 
relief  upon  the  defendant's  answer  alone.  If  it  be  sufficient, 
as  held  in  the  California  cases,  though  denied  by  the  su- 
preme court  of  the  United  States  in  a  case  arising  under  a 
similar  statute  in  Oregon,  to  simply  allege  possession,  it  is 
because  possession  is  prima  facie  evidence  of  title  in  the  pos- 
sessor. But  upon  a  bill  alleging  possession  alone  as  the 
grounds  of  aistion,  if  it  should  turn  out  that  the  pi^ma  facte 
case  of  title  made  by  possession  should  be  overthrown  by 
evidence  introduced  showing  title  to  be  in  the  defendant,  I 
apprehend  that  relief  could  not  be  given  complainant  on 
some  other  grounds  not  stated  in  the  bill.  The  defendant  is 
only  bound  to  meet  the  case  presented  by  complainant's  bill. 
In  this  case,  if  complainant  neither  had  title  nor  possession, 
or  if  being  in  possession  the  prima  facie  case  of  title  made 
by  possession  is  overthrown  by  title  shown  in  defendant, 
all  grounds  for  relief  alleged  fail. 

The  complainant  alleges  both  title  in  fee  and  possession. 
We  have  seen  that  he  has  not  title,  but  that  title  is  in  de- 
fendant, and  that  rebuts  the  presumption  arising  from  pos- 
session, if  possessed  he  was.  But  I  am  not  satisfied  that  he 
was  in  possession.  The  only  evidence  to  that  effect  is  the 
testimony  of  Packard,  and  that  is  extremely  loose.  His  tes- 
timony is  simply  in  effect,  that  Burton  has  not  for  years 
past  been  in  a  condition  of  health  or  of  mind  to  attend  to  his 
business,  and  that  he,  Packard,  has  had  charge  of  Burton's 
affairs;  that  he  is  the  man  who  knows  the  facts  bearing  upon 
this  subject;  that  in  1871  (Burton  got  his  quitclaim  in  1863) 
he  leased — what?  Not  the  specific  land  now  in  question, 
but  ''  all  his  rights  in  the  rancho  of  Gasmali,"  firsb  to  Ax- 
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qnes,  who  held  to  1873,  then  transferred  his  lease  to  Cas- 
tanos,  who  occupied  autil  1875,  when  Barton  leased  to  Con- 
way; and  that  they  took  possession  under  their  lease,  and 
paid  rent.  That  testimony  is  extremely  indefinite,  because 
Barton  undoubtedly  owned  about  two  thirds  of  the  Casmali 
rancho,  being  all  the  part  lying  westerly  of  a  designated 
line,  but  not  including  any  part  of  the  premises  in  question 
upon  which  portion  so  owned  by  him,  the  leases  could  op- 
erate. The  dividing  line  between  the  two  tracts  divides  tbem 
into  what  are  now  called  the  Casmali  and  the  Ospe.  That 
line  is  certain.  Conway  himself  testifies,  that  he  did  not 
lease  from  Burton  that  part  of  the  ranch  which  is  conveyed 
to  the  defendant,  but  that  he  leased  that  from  Steinback  and 
LeBoy;  and  he  further  testifies,  that  the  line  was  surveyed 
under  his  direction,  and  that  Arques  himself,  while  he  was 
in  possession  under  Burton,  pointed  out  that  line  as  the 
line  between  the  land  of  the  two  parties  in  interest.  Arques, 
he  says,  did  not  pretend  to  be  in  possession  of  all  the  rancho 
under  Burton,  and  he  says  the  same  in  reference  to  Castanos. 
He  says  that  he  himself  never  claimed  to  be  in  possession 
under  Burton  of  that  part  of  the  rancho  now  called  Casmali, 
but  only  of  that  part  called  Ospe.  The  other  part  he  claimed 
to  hold  under  Steinback,  LeBoy*s  agent,  and  paid  rent  to 
them  for  it.  He  also  testified,  that  McPhaul  held  possession 
of  that  portion  of  the  rancho  under  Steinback  and  LeBoy, 
He  testifies,  that  Sexby  was  corralling  cattle  for  MclPhaul 
on  the  p{irt  now  called  Casmali,  and  whenever  his,  Con- 
way's, cattle,  or  any  others  went  from  Ospe  over  on  to  that 
part  claimed  by  the  defendant,  they  were  always  corralled, 
and  he  was  compelled  to  pay  money  in  order  to  get  them 
out.  Arques  was  the  first  one  of  the  men  who,  as  Packard 
states,  took  a  lease  from  and  attorned  to  Burton;  but  Con- 
way testifies  that  he,  Arques,  never  claimed  the  part  in 
question  under  Burton,  but  on  the  contrary,  claimed  under 
and  paid  rent  to  the  other  party.  Sexby  also  states  the 
same  thing,  that  these  parties,  claiming  under  Burton 
claimed  up  to  that  line  and  mo  farther.  These  witnesses, 
while  in  possession  state  these  facts,  showing  the  title 
under  which  they  held.     Then,  there  is  evidence  that  prior 


Dist.  Cal.]  BxTBTON  t;.  Le  Bot.  527 

1879.]  Opinion  of  Ibe  Coart— Sawyer,  C.  J. 

tenants  paid  rent  to  Nugent  for  the  Estudillos,  defendant's 
grantors.  I  think,  then,  that  the  testimouy  shows  that 
Barton  was  not  in  possession  of  this  land,  but  that  the 
possession  was  in  the  other  parties — the  defendant  and  his 
grantors — so  that  Barton's  claims  to  title  and  possession 
both  fail,  unless  the  testimony  is  grossly  at  fault.  The 
testimony  of  Packard  is  very  loose,  while  that  of  the  other 
witnesses  named  is  specific.  Packard  nowhere  testifies  in 
specific  terms,  that  he,  as  Burton's  agent,  leased  this  spe- 
cific portion  of  the  land,  while,  on  the  other  hand,  the 
parties  to  whom  he  leased  testify  and  state  that  they  did 
not  hold  possession  of  the  land  in  question  under  Burton. 
His  statement  of  a  lease  to  all  Burton's  interest  in  the  Gas- 
mali  rancho,  is  not  necessarily  inconsistent  with  the  testi- 
mony of  the  other  witnesses,  that  they  held  the  premises 
in  question  from  defendant  and  his  grantors,  for  Burton 
really  had  no  interest  in  this  part  of  the  rancho.  In  my 
judgment,  the  testimony  shows  that  possession  was  in 
defendant,  and  not  in  Burton.  There  is,  to  my  mind,  not 
one  unequivocal  act  of  possession  in  Burton  satisfactorily 
shown  by  the  testimony.  The  defendant  held  and  possessed 
under  deeds  of  bargain  and  sale,  purporting  to  convey  the 
whole,  and  declaring  in  express  terms,  that  there  had  been 
no  previous  sale  or  conveyance,  lien  or  incumbrance,  and 
this  possession  must  have  been  adverse.  I  think,  then, 
that  the  complainant  is  not  entitled  to  the  relief  demanded, 
or  to  any  relief:  1.  Because  he  has  failed  to  prove  the 
case  which  he  alleges  in  his  bill;  2.  Because  it  appears 
that  he  is,  at  best,  a  mere  volunteer  promisee,  claiming 
against  parties  who  have  acquired  title  for  a  valuable  con- 
sideration, and,  therefore,  a  court  of  equity  will  not  inter- 
fere to  inforge  his  claim;  3.  Because  the  equities,  as  well 
as  the  legal  title  and  rights,  are  with  the  defendant,  and  not 
with  the  complainant. 

It  follows,  therefore,  that  the  complainant's  bill  must  be 
dismissed,  and  it  is  so  ordered. 
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United  States  v.  W.  S.  Chapman, 

CiBCurr  Court,  District  op  Caufobioa. 

May  26,  1879. 

1.  Sioux  Scrip  Location. — In  the  location  of  Sionz  half-hreed  scrip,  the 

rules  and  regulations  of  the  United  States  land-office  require  that  in  all 
cases  where  not  located  hy  the  party  to  whom  the  scrip  issued  in  person, 
the  application  to  locate  must  be  accompanied  with  a  power  of  attorney 
from  said  party  authorizing  the  same. 

2.  Patent  Pending  Contest. — While  a  contest  between  a  purchaser  from  the 

state,  on  a  state  selection,  and  a  claimant  under  Sioux  half-breed  scrip 
location,  arising  under  the  provisions  of  the  act  of  congress  of  July  23, 
1866,  is  pending  and  undetermined  before  the  register  and  receiver  of 
the  United  States  land-office,  no  patent  can  properly  issue. 

3.  Occupied  Land— Sioux  Scrip. — The  act  of  congress  under  which  the 

Sioux  half-breed  scrip  was  issued  does  not  permit  it  to  be  located  on 
land  occupied  by  another;  and  the  land  in  this  case  being  occupied  by 
the  holder  of  a  state  title,  with  valuable  improvements  thereon,  was 
not  subject  to  location  by  said  scripL 

4.  Pre-emption — State  Location. — ^At  the  time  the  state  agent  applied  to 

select  the  laud  in  question,  January  15, 1868,  there  being  no  pre-emption 
or  other  valid  claim  thereto,  the  state  selection  was  good  as  one  made  on 
surveyed  lands. 

Before  Sawteb,  Circuit  Judge . 

The  facts  sufficiently  appear  in  the  opinion. 

Walter  Van  Dyke,  for  complainant. 
Geoi-ge  A.  Nourse,  for  plaintiff. 

Sawyer,  Circuit  Judge.  This  is  a  proceeding  on  the  part 
of  the  government,  at  the  instance  of  Mrs.  Mary  Polack,  to 
set  aside  a  patent  for  the  quarter  section  of  land  described 
in  the  bill,  on  which  the  Geyser  Springs  and  hotel  are  lo- 
cated, in  Sonoma  county.  The  patent  was  issued  to  Daniel 
Freinere,  and  is  based  upon  a  location,  or  attempted  loca- 
tion, of  Sioux  half-breed  scrip.  Mrs.  Polack  claims  the 
same  land  under  a  state  selection,  as  a  portion  of  the  five 
hundred  thousand  acre  grant.  In  April,  1854,  one  Archi- 
bald C.  Godwin  employed  the  county  surveyor  of  Sonoma 
county  to  make  a  survey  for  him,  the  laud  being  then  un- 
surveyed  public  land,  and  he  located,  or  assumed  to  locate, 
two  school  land  warrants  for  three  hundred  and  twenty  acres 
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each  on  the  tract  of  land  so  surveyed,  including  the  premises 
in  controversy,  for  said  Godwin,  who  was  then  the  owner  of 
said  warrants.  Said  warrants  were  issued  by  the  state  of 
California  under  the  act  of  May  8,  1852,  to  provide  for  the 
issuing  and  sale  of  school  land  warrants  for  the  five  hun- 
dred thousand  acres  of  land  granted  to  the  state  by  act 
of  congress  of  September  4,  1841.  By  proper  mesne  con- 
veyances and  assignments  the  right  and  title  of  said  Godwin 
to  said  premises  and  the  warrants  located  thereon  became 
vested  in  Mrs.  Mary  Polack  (then  Mrs.  Hart)  in  May,  1862. 
Her  immediate  grantor  and  assignor  before  that  time  had 
instituted  an  action  in  the  district  court  for  Sonoma  county 
io  oust  some  parties  who  had  intruded  into  said  premises, 
to  wit:  Godwin,  Levy  and  Ewing,  in  which  action  a  judg- 
ment had  been  rendered  in  favor  of  the  plaintiff  against 
said  defendants.  A  writ  of  possession  was  issued  on  this 
judgment,  and  in  May,  1863,  the  sheriff  of  Sonoma  county 
put  Mrs.  Polack,  as  successor  in  interest  of  the  plaintiff 
in  that  action,  into  possession  and  turned  out  the  intruders. 
From  that  time  till  December  31,  1869,  it  is  admitted  that 
Mrs.  Polack,  by  herself  and  tenants,  had  the  exclusive  pos- 
session and  control  of  said  premises  and  was  in  the  actual 
occupation  thereof;  that  during  this  period  she  had  expended 
in  adding  improvements  to  the  place  between  three  and 
four  thousand  dollars,  and  that  the  value  of  the  improve- 
ments purchased  and  added  was  over  twelve  thousand 
dollars. 

In  September,  1862,  Mrs.  Polack  took  steps  to  have  a  re- 
survey  of  the  premises  she  had  purchased  and  relocation 
of  said  warrants  thereon,  so  as  to  adjust  the  lines  accord- 
ing to  the  system  of  surveys  adopted  by  the  United  States, 
in  accordance  with  the  act  of  the  state,  passed  April  18, 
1859.  This  act  requires  that  the  applicant  for  a  survey  and 
location  should  make  an  affidavit  containing,  among  other 
things,  a  statement  that  there  was  no  adverse  claim  to  the 
land  sought  to  be  located. 

In  the  affidavit  filed  by  Mrs.  Polack  it  was  stated  that 
there  was  no  valid  adverse  claim,  and  it  is  contended  that 
this  was  not  a  compliance  with  the  statute.    The  affidavit, 

34 


530  United  States  v.  Chapkan.  [Cir,  CL 

Opinion  of  tbe  Oonri—  Sawyer,  C.  J.  fMny, 

bowever,  refers  to  ike  matfer  of  the  action  bj  ber  grantor 
against  the  parties  who  had  intraded  into  the  premises, 
stating  that  it  had  been  finally  decided  in  fayor  of  her  title, 
and  says  that  it  is  the  only  claim  adverse  to  hers.  This,  it 
wottld  seem,  is  a  substantial  compliance  with  the  law,  for 
this  claim  had  already  been  finally  adjadged  inviilid,  and  it 
was  so  stated;  and  this  being  the  only  adverse  claim,  and 
having  already  been  declared  void,  it  necessarily  results 
that  there  was  none  within  the  meaning  of  the  act,  and  it  so 
appears  in  the  affidavit.  In  my  judgment  the  affidavit  is 
sufficient.  In  the  view  taken  of  the  case,  howeyer,  it  is  not 
necessary  to  pass  finally  upon  this  question. 

The  map  of  the  United  States  survey  of  township  11  N., 
embracing  the  land  in  question,  was  filed  in  the  United 
States  land-office  January  14, 1868.  On  tbe  next  day,  Janu- 
ary 16,  1868,  the  state  locating  agent  filed  an  application  on 
behalf  of  the  state  of  California  for  Mrs.  Folack,  and  on 
ber  application  to  him  for  that  purpose — for  tbe  location  of 
said  school  land  warrants — h*e  located  them  on  surveyed 
lands  nearest  conforming  to  the  lands  on  which  they  had 
been  located,  to  wit:  the  north  half  of  section  13  and  north 
half  of  section  14  of  said  township.  This  application  was 
received  and  approved  by  the  register  of  the  United  States 
land-office,  and  thereafter,  on  April  14, 1868,  the  said  register 
of  the  United  States  land-office  issued  a  certificate  certify- 
ing that  at  tbe  date  of  said  filing  and  selection  on  the  part 
of  the  state  there  was  no  evidence  shown  by  the  records 
or  files  in  bis  office  that  any  pre-emption,  bomestead  or 
other  right  had  attached  to  said  land. 

The  record  of  the  Sioux  scrip  in  the  United  States  land- 
office  for  1868  shows  entries  up  to  July,  and  no  entry  for 
the  application  for  Daniel  Freinere  for  the  north-east  quarter 
of  section  13 — land  in  controversy — and  also  shows  an 
erasure  of  the  entries  down  to  July  18,  1868,  and  then  the 
insertion  of  the  application  of  Daniel  Freinere  as  of  Janu- 
ary 14,  1868,  and  the  erased  names  and  applications  carried 
below.  In  explanation  of  this  it  is  said  the  scrip  in  the 
name  of  Freinere  for  444  E.,  the  one  in  question,  was  mis- 
laid in  tbe  office,  and  not  entered  on  the  books  till  the  time 
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it  was  found  in  Jaly.  It  appears  that  GhapmaOy  tbe  de^ 
fendant,  bad  attempted  to  locate  the  same  scrip  on  this  land 
in  1866,  before  the  United  States  survey  of  the  land.  In- 
asmuch as  the  Indian,  or  half-breed,  never  lived  on  the 
land  or  resided  in  the  state,  the  land  being  unsurveyed, 
no  such  location  could  then  legally  be  made. 

There  is  indorsed  on  the  application  to  locate  this  Sioux 
scrip  the  words:  ''Power  to. locate  with  B.  B.  No.  7,  S.  F. 
land-office,"  meaning  that  the  power  of  attorney  of  the 
party  to  whom  the  scrip  was  issued,  Freinere,  authorizing 
Chapman  to  make  the  location,  was  with  another  piece  of 
scrip  issued  to  the  same  party,  to  wit:  ''The  piece  of  scrip 
No.  444,  letter  B,  which  had  been  previously  located  in  the 
same  land-office  on  another  tract  of  land,  and  had  been  in- 
dorsed in  said  office  B.  &  B.  No.  7.  This  latter  piece  of 
scrip  with  the  application  to  locate  the  same,  it  appears, 
was  returned  to  Chapman  through  Britton  &  Grey,  his  attor- 
neys at  Washington,  in  1868,  on  account  of  some. defect  in 
the  location,  and  subsequently  located  in  the  United  States 
land-office  at  Stockton  on  another  tract  of  land.  The  power 
of  attorney  found  with  this  scrip,  as  so  located  at  Stockton, 
was  only  a  special  power  to  locate  that  particular  scrip. 
There  was  no  power  shown  to  locate  the  scrip  441  E.,  the  one 
attempted  to  be  located  on  the  land  in  question.  The  rules 
and  regulations  of  the  land-office,  require  that  in  all  cases 
where  not  located  by  the  party  to  whom  the  scrip  issued  in 
person,  the  application  to  locate  must  be  accompanied  with 
tbe  power  of  attorney  authorizing  the  same.  The  officers  of 
the  local  land-office  having  recognized  said  scrip  as  having 
been  presented  for  location  January  14,  1868,  although  not 
then  entered  on  their  books,  a  contest  arose  as  between  it 
and  the  state  selection. 

The  act  of  congress  of  July  23,  1866,  to  quiet  land  titles 
in  California,  provides,  that  in  cases  where  the  state  had 
theretofore  made  selections  of  any  portions  of  the  public 
domain  in  part  satisfaction  of  any  grant  made  to  said  state 
by  act  of  congress,  and  had  disposed  of  the  same  in  good 
faith  under  her  laws,  the  lands  so  selected  were  confirmed  to 
the  state;  and  where  such  selections  were  on  unsurveyed  lands 
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when  marked  off  and  designated,  tbey  were  to  haye  the  force 
and  effect  of  a  pre-emption  right,  and  if  the  lines  of  the 
location  and  United  States  survey  did  not  agree,  the  selection 
should  be  so  changed  as  to  inclade  those  legal  snbdiyisions 
which  nearest  conform  to  the  identical  land  included  in  state 
survey  and  selection.  The  holder  of  the  state  title  is  allowed 
the  same  time  after  the  township  plat  is  filed  in  the  local  land- 
office  as  a  pre-emptor  to  present  and  prove  up  his  purchase 
and  claim,  and  the  location  was  in  time. 

The  state  locating  agent,  in  his  application  of  January 
15,  18t>8^  on  behalf  of  Mrs.  Polack,  based  the  claim  of  the 
state  on  this  act  of  congress,  as  well  as  under  the  act  of 
1841,  providing  for  the  selection  on  surveyed  land.  On  the 
motion  of  Chapman,  the  register  of  the  United  States  land- 
office  cited  the  state  to  appear  at  a  hearing  before  that  officer, 
to  determine  the  respective  rights  between  the  state  selec- 
tion and  the  scrip  location. 

The  attorney  of  Mrs.  Polack  holding  the  state  title,  and 
Chapman's  attorney  for  the  scrip  location,  appeared  and 
entered  on  the  trial  July  9,  1868.  The  case  having  been  ad- 
journed to  the  next  day,  the  United  States  surveyor^eneral 
notified  the  register  that  the  township  plat  embracing  this 
land  was  suspended,  and  thereupon  the  hearing  was  also 
suspended,  and  continued  so  suspended  until  August,  1874, 
after  the  suspension  of  the  township  plat  had  been  removed. 
In  the  mef^ntime,  while  the  contest  was  pending  and  unde- 
termined, and  while  the  survey  and  trial  were  thus  sus- 
pended, by  some  inadvertence,  a  patent  was  issued  to 
Daniel  Freinere,  June  1,  1869,  for  the  scrip  location,  and 
came  into  the  possession  of  Chapman  through  his  attorneys 
at  Washington.  As  soon  as  the  attention  of  the  department 
was  called  to  the  fact,  that  the  contest  between  the  state  se- 
lection and  scrip  location  was  still  pending,  the  commis- 
sioner of  the  general  land-office,  on  May  17, 1870,  demanded 
a  return  of  the  patent,  which  was  refused. 

The  purchaser  of  the  state  title  under  the  act  of  1866, 
has  a  right  to  have  his  claim  to  the  land,  selected  under  the 
state  laws,  fully  passed  upon  by  the  United  States  land- 
office:  "The  register  is  to  examine  his  claim,  the  character. 
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the  right  asserted  and  the  certificates  under  which  he  claims." 
{Huff  V.  Doyle,  3  Otto,  663.)  No  patent  could  properly 
issue  to  an  opposing  claimant  for  the  same  land  while  this 
hearing  was  regularly  pending  and  remained  undetermined. 

In  addition  to  this,  as  already  stated,  at  the  time  it  was  at- 
tempted to  locate  the  Sioux  scrip,  the  land  was  occupied  by 
Mrs.  Polack  and  her  tenants,  and  there  were  valuable  im- 
provements thereon  belonging  to  her.  The  act  of  congress 
under  which  the  scrip  is  issued  does 'not  permit  it  to  be 
located  on  occupied  lands,  except  in  the  district  in  the  then 
territory  of  Minnesota  mentioned  in  the  act,  and  on  behalf 
of  the  party  in  occupation.  Hence,  this  land  at  the  time 
was  not  subject  to  location  by  such  scrip;  and  there  being 
no  pre-emption  or  other  valid  claim,  the  state  selection  of 
January  15,  1868,  was  good  as  a  selection  on  surveyed 
lands. 

I  am  of  the  opinion,  therefore,  that  the  patent  was  improp- 
erly issued,  and  that  it  should  be  set  aside,  and  it  is  so 
ordered. 

Decree  accordingly. 


The  United  States  v.  Mary  L.  Hess^  Substituted 

FOR  John  Hess. 

Circuit  Court,  District  of  Oregon. 
June  5,  1879. 

1.  Seizure  of  ^bal  Propbrtt. — Unless  required  by  statute,  a  levy   or 

seizure  of  real  property  for  the  purpose  of  sale  to  satisfy  a  debt  or  tax, 
may  be  made  without  going  upon  the  premises,  by  making  a  memoran- 
dum upon  the  warrant  of  the  description  of  the  premises  for  the  pur- 
pose of  a  levy  and  sale. 

2.  Sale  of  Real  Property. — A  ^^puty  collector  of  internal  revenue  to 

whom  a  warrant  was  directed  for  the  coUection  of  a  delinquent  tax  due 
from  Joseph  H.,  levied  upon  three  hundred  and  thirty  acres  of  land  be- 
longing to  said  Joseph  H.,  when  said  tax  became  due,  by  entering  upon 
said  warrant  a  correct  description  of  the  premises  by  metes  and  bounds, 
but  at  the  same  time  incorrectly  stated  therein,  that  they  were  in  the 
occupation  of  John  H.,  who  lived  over  two  miles  distant  from  the 
premises,  and  afterwards  offered  the  premises  upon  which  said  John  H. 
lived  for  sale  upon  the  erroneous  assumption  that  they  were  the  prem- 
ises of  Joseph  H.,  upon  which  he  had  levied  as  above,  and  there  being 
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no  bidders,  dedared  the  same  parchaaed  for  the  United  States  for  the 
amount  of  the  tax,  interest  thereon  and  charges:  Held,  that  there  was 
no  sale  of  the  premises  levied  upon  as  the  property  of  Joseph  H.,  and 
that  the  United  States  took  nothing  by  the  subsequent  conveyance  to  it 
from  the  collector. 

Before  Deaby,  District  Jadge.^ 

Action  to  recover  real  property. 

Itnfus  Mallory,  for  the  plaintiff. 
Benton  Killin,  for  the  defendant. 

Deady,  J.  This  action  is  brpught  to  recover  the  posses- 
sion of  the  sonth  half  of  the  donation  of  Joseph  Hess  and 
Mary  L.,  his  wife,  sitaate  in  Yamhill  connty,  in  township 
3  south,  range  3  west  of  the  Wallamet  meridian,  and  con- 
taining three  hnndred  and  thirty  acres.  It  was  brought 
against  John  Hess,  who  answered  that  he  was  in  posses- 
sion only  as  a  tenant  of  his  mother,  Mary  L.  Hess,  where- 
upon the  latter  was  made  defendant  in  his  place.  The 
cause  was  heard  by  the  court  without  the  intervention  of  a 
jury. 

The  complaint  alleges'  that  the  plaintiff  is  the  owner  of 
the  premises,  and  entitled  to  the  possession  of  the  same. 
The  answer  denies  these  allegations,  and  sets  up  that  the 
defendant  is  the  owner  of  the  premises. 

The  material  facts  are  as  follows :  On  and  before  June 
1,  1868,  the  premises  belonged  to  Joseph  Hess,  who,  to- 
gether with  his  wife  Maiy  L.,  on  October  31,  1868,  for  the 
expressed  consideration  of  one  thousand  dollars,  conveyed 
the  same  to  their  son  Tilman  G.  Hess;  and  on  December 
14,  1868,  for  the  expressed  consideration  of  five  hundred 
dollars,  said  Tilman  0.  and  Bachel  M.,his  wife,  conveyed 
the  same  to  said  Mary  L. 

On  June  1,  1868,  a  tax  was  assessed  by  the  United  States 
against  said  Joseph  Hess  of  eight  hundred  and  sixteen 
dollars  and  sixty-seven  cents,  with  a  penalty  of  five  per 
centum  thereon,  amounting  in  the  aggregate  to  eight  hnn- 
dred and  fifty-seven  dollars  aiid  fifty-seven  cents,  for  the 
occupation  of  a  distiller,  and  a  tax  of  two  dollars  per  gal- 
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Ion  npon  three  hundred  and  fifty  gallons  of  distilled  spirits, 
and  payment  of  the  amount  duly  demanded  of  said  Joseph 
Hess  prior  to  January  4,  1871,  when  a  warrant  was  duly 
issued  to  a  deputy  collector  of  internal  revenue,  for  the  col- 
lection of  said  tax  with  interest  and  charges.  By  virtue  of 
section  3186  of  the  B.  8.,  upon  the  demand  and  non-pay- 
ment of  this  tax,  it  became  a  lien  upon  all  the  property  of 
Hess  from  the  time  it  was  due. 

On  March  22,  1871,  the  deputy  seized  the  premises  and 
sold  the  same  at  the  residence  of  John  Hess,  by  declaring 
them  purchased  for  the  United  States  for  the  amount  of 
said  tax  and  interest  and  charges,  amounting  to  one  thou- 
sand two  hundred  and  sixty-two  dollars  and  sixty-six  cents; 
and  on  April  20,  1872,  the  collector  of  internal  revenue 
duly  conveyed  the  premises  to  the  United  States.  This,  in 
brief,  is  the  statement  contained  in  the  collector's  deed 
concerning  the  seizure  and  sale  of  the  premises,  which  is 
made  by  the  law  (section  3199  B.^.)  *'pnma  facie  evidence 
of  the  facts  therein  stated." 

But  upon  the  trial,  it  appeared  from  the  testimony  of  the 
deppty  collector  and  otherwise,  that  said  deputy  was  never 
npon  the  land  nor  nearer  to  it  than  the  residence  of  John 
Hess  upon  the  Wallace  donation,  which  is  about  two  and  one 
quarter  miles  from  the  dwelling-house  on  the  Joseph  Hess 
donation ;  that  said  Hess  at  the  date  of  the  assessment  of 
said  tax,  and  for  aome  years  prior  thereto,  lived  on  the 
Wallace  donation,  where  he  carried  on  a  distillery,  and  that 
prior  to  January  4,  1871,  he  left  the  country  and  has  re- 
mained absent  ever  since;  that  John  Hess,  his  son,  also 
lived  on  the  Wallace  donation  near  his  father,  at  this  time, 
and  during  the  proceedings  under  the  warrant,  lived  in  the 
house  occupied  by  his  father  prior  to  his  departure;  that 
the  notice  of  the  seizure  and  the  time  and  place  of  sale  were 
given  to  John  Hess;  that  the  only  levy  or  seizure  of  the 
premises  was  made  by  correctly  describing  them  on  the 
warrant  or  other  memorandum  of  the  levy  by  metes  and 
bounds,  but  incorrectly  stating  therein  that  they  were  in 
the  occupation  of  John  Hess,  whereas  they  were,  and  for 
some  time  had  been,  in  the  possession  of  a  third  person; 
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that  this  error  in  the  description  was  carried  into  the  notiee 
of  sale,  and  the  deputy  collector,  supposing  that  the  distil- 
lery was  upon  the  Hess  donation,  while,  in  fact,  it  was  upon 
the  Wallace  donation,  actaallj  sold  the  latter  premises  to 
satisfy  the  tax  against  Joseph  Hess. 

Bj  section  3197  of  the  B.  S.,  the  sale  may  be  made  at  any 
place  within  five  miles  of  the  property  seisced  in  the  discre- 
tion of  the  officer  making  the  same.  Objection  is  made  to 
this  levy  because  the  deputy  collector  did  not  go  upon  the 
laud  to  make  it,  or  in  some  way  signify  the  fact  to  the  oc- 
cupant thereof.  Under  the  code  of  Oregon  it  would  not  be 
a  good  levy.  According  to  its^royisions  a  teyy  mast  be 
made  by  leaving  with  the  occupant  of  the  premises,  or  if 
there  be  no  occupant,  then  in  a  conspicuous  place  thereon, 
a  copy  of  the  writ.  (Or.  Civ.  Code,  sees.  147,  280.)  But 
there  is  nothing  in  the  internal  revenue  acts  making  the 
local  law  in  this  respect  applicable  to  seieures  to  enforce 
the  collection  of  a  tax,  while  in  the  absence  of  any  statute 
to  the  contrary,  it  seems  to  be  the  general  rule  in  the 
states  of  this  Union,  that  a  levy  upon  or  seizure  of  real 
property  for  the  purposes  of  sale,  may  be  legally  made 
without  going  upon  the  premises,  by  simply  indorsing  a 
description  of  the  premises  upon  the  writ,  and  stating  that 
they  are  levied  upon  for  the  purpose  thereof.  (CatUn  r. 
Jackson f  8  Johns.  546;  Armstrong  v.  Rickey^  2  Bank.  Beg. 
475.) 

Freeman  on  Executions,  sec.  280,  says:  '^Judges  fre- 
quently speak  of  a  levy,  and  sometimes  of  a  seizure,  of  real 
estate  under  an  execution.  Notwithstanding  this  fact,  it  may 
well  be  doubted  whether  a  levy  is  essential  to  a  sale;  and, 
if  essential,  whether  any  one  can  confidently  state  the  acts 
indispensable  to  its  legal  existence.  *  *  *  *  Where 
there  are  no  statutory  provisions  governing  the  officer,  a 
mere  entry  on  the  writ,  or  an  advertisement  of  sale,  or 
making  a  memorandum  descriptive  of  the  premises,  in- 
tending it  for  the  purpose  of  levy,  is  generally  regarded  as 
a  sufficient  levy."  To  constitute,  then,  the  seizure  author- 
ized by  section  3196  of  the  B.  S.,  it  seems  only  necessary 
that  the  officer  entrusted  with  the  execution  of  the  war- 
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rant  should  indorse  a  description  of  the  premises  thereon, 
for  the  purpose  of  a  levy  and  sale,  as  required  therein,  and 
give  notice  thereof  to  the  owner  as  provided  in  section  3197 
of  the  B.  S. 

Whether  the  incorporation  of  an  unnecessary  but  erro- 
neous and  probably  misleading  statement  in  the  description 
of  the  premises — as  that  they  were  in  the  occupation  of 
John  Hess  when  they  were  not,  and  were  distant  two  miles 
from  bis  residence — ^vitiated  the  levy,  it  is  not  necessary 
now  to  consider. 

This  sale  was  made  at  the  house  of  John  Hess  and  upon 
a  levy  and  notice  of  sale  which  described  the  premises  as 
being  in  his  occupation,  and  was  in  fact  a  sale  of  the  prem- 
ises then  in  the  occupation  of  John  Hess,  under  the  misap- 
prehension that  they  werethe  premises  in  controversy — the 
south  half  of  the  Joseph  Hess  donation*  No  one  attended 
the  sale  or  paid  any  attention  to  it,  and  the  consequence  was 
that  that  property  which  was  worth  from  three  thousand  dol- 
lars to  five  thousand  dollars  appears  to  have  been  purchased 
by  the  United  States  for  less  than  one  thousand  three  hun- 
dred dollars. 

Upon  these  facts  there  was  no  valid  sale  of  the  premises  in 
controversy,  and  the  prima  facie  case  made  out  in  the  deed 
to  the  plaintiff  is  overthrown  by  the  evidence.  There  must 
be  a  finding  of  fact  and  law  for  the  defendant  that  she  is  the 
owner  of  the  premises  and  entitled  to  the  possession  of  the 
same. 


The  United  States  v.  Phoebe  M.  Hcjmason, 

GiBcmr  Gouter,  Distbiot  or  Obbgok. 
Joke  7,  1879. 

1.  Bond. — In  the  absenoe  of  any  statute  upon  the  subject,  a  bond  voluntarily 

given  the  United  States  to  eecure  the  payment  of  a  debt  or  the  perfona- 
anoe  of  official  duty  is  valid. 

2.  Sams. — But  where  a  statute  prescribes  the  penalty  and  conditions  of  a 

bond,  one  given  in  a  greater  penalty  or  upon  substantially  other  or  dif- 
ferent conditions  is  so  far  illegal  and  void. 

3.  Indian  Aobnt. — An  Indian  agent  appointed  for  Oregon  under  section  4 

of  the  act  of  .June  5^  1850  (9  Stat.  437))  was  required  to  give  bond  in  the 
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penal  sum  of  two  thousand  dollars,  as  provided  in  section  4  of  the  act  of 
June  dO,  1834  (4  Stat  73o);  and  he  was  also  a  person  '*  charged  or  trusted" 
with  the  disbursement  or  application  of  money  or  property  on  account 
of  the  Indian  department,  within  the  purview  of  section  8  of  said  act  of 
1834,  and  therefore  might  be  required  by  the  president  to  give  a  bond  in 
a  larger  sum  than  two  thousand  dollars  for  the  performance  of  his  official 
duties. 
4.  Official  Duty. — The  law  presumes  that  official  duty  has  been  duly  per- 
formed, and  therefore  where  the  Indian  department  took  a  bond  from  an 
Indian  agent  in  Oregon  in  a  larger  amount  than  two  thousand  dollars,  the 
presumption  of  law  is,  that  the  increase  in  the  penalty  was  required  by 
the  executive,  and  the  bond  is  valid  until  the  contrary  appears. 

Before  Deady,  District  Jadge. 
Action  oh  official  bonds. 

Bufvs  Alallory,  for  the  plaintiff. 

John  WaMo,  for  the  defendant. 

Deadt,  J.  This  action  is  broagbt  against  the  defendant 
as  the  execatrix  of  Orlando  Humason,  deceased,  one  of  the 
sureties  upon  the  two  bonds  given  by  the  late  William  Lo- 
gan to  the  United  States  as  Indian  agent  for  Oregon.  The 
defendant  demars  to  the  complaint  and  npon  the  argnment 
assigned  as  cause,  that  the  penalty  of  the  bonds  in  excess 
of  two  thousand  dollars  was  unauthorized  by  law,  and  they 
are  therefore  so  far  illegal  and  void. 

The  following  are  the  material  facts  stated  in  the  com- 
plaint: In  1861,  William  Logan,  being  an  Indian  agent  in 
Oregon,  together  with  Orlando  Humason,  aforesaid,  execu- 
ted a  bond  to  the  plaintiff  in  the  sum  of  twenty-five  thou- 
sand dollars,  conditioned  for  the  faithful  performance  of  the 
duties  of  his  office,  and  failed  to  account  for  one  thousand 
and  six  dollars  and  six  cents  of  the  public  moneys  received 
by  him  as  such  agent  thereunder.  That  on  July  1,  1862, 
said  Logan  being  still  Indian  agent  as  aforesaid,  together 
with  said  Humason,  executed  another  bond  to  4he  plaintiff 
in  the  sum  of  twenty  thousand  dollars,  upon  like  conditions, 
and  failed  to  account  for  seven  thousand  six  hundred  and 
seventy-eight  dollars  and  sixty-six  cents  of  the  public  moneys 
received  by  him  as  such  agent  thereunder. 
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At  the  date  of  the  execation  of  these  bonds  it  was  pro- 
Tided  by  section  4,  Act  June  5, 1850  (9  Stat.  437),  that  Indian 
agents  not  exceeding  three  might  be  appointed  for  Oregon 
who  shaD  **give  bond  as  now  required  by  law."  The  only 
provision  of  law  then  in  force  in  the  United  States  upon  the 
subject  of  the  bonds  of  Indian  agents,  was  contained  in  sec- 
tions 4  and  8  of  the  act  of  June  30,  1834  (4  Stat.  735),  enti- 
tled ''an  act  to  provide  for  the  organization  of  the  depart- 
ment of  Indian  affairs,"  and  enacted  with  reference  to  twelve 
agents  for  Indians  east  of  the  Bocky  Mountains.  By  said 
section  4  it  was  provided  that  such  agents  should  give  bond 
''in  the  penal  sum  of  two  thousand  dollars;"  and  by  said 
section  8  that  the  president  might  "from  time  to  time  re- 
quire such  additional  security,  and  in  larger  amounts,  from 
all  persons  charged  or  ti-usted  under  the  laws  of  the  United 
States  with  the  disbursement  or  application  of  money,  goods 
or  effects  of  any  kind  on  account  of  the  Indian  department.** 
(Section  2075  of  the  E.  S.) 

So  far  as  appears,  these  bonds  were  given  by  Logan  and 
his  sureties  voluntarily..  They  relate  to  the  performance 
of  duties  concerning  the  intercourse  with  Indian  tribes — 
a  subject  within  the  jurisdiction  of  the  United  States — and 
are  an  appropriate  means  of  regulating  the  same.  In  the 
absence  then  of  any  statute  prescribing  a  bond  with  a  dif- 
ferent penalty  or  conditions,  these  bonds  would  be  valid. 
(United  States  y.  Howell,  4  Wash.  0.  0.  623;  United  States 
T.  Tingey,  5  Pet.  127;  United  States  v.  Bradley,  10  Id.  357.) 
Snt  there  was  a  statute  in  this  case,  prescribing  the  pen- 
alty of  an  Indian  agent's  bond,  and  so  far  as  the  penalty 
of  these  bonds  vary  from  this  standard,  they  are  illegal 
and  void,  unless  authorized  by  said  section  8.  (Dixon  v. 
United  States,  1  Brock,  184;  United  States  v.  Hoxoell,  supra; 
Fai^arv.  United  States,  5  Pet.  388;  United  v.  States  Bradley, 
supra,  360;  Armstrong  v.  United  States,  Pet.  C.  C.  47.) 

Section  4  of  the  act  of  June  5,  1850,  supra,  which  pro- 
Tides  that  Indian  agents  appointed  for  Oregon  should 
*'give  bond  as  now  required  by  law,"  necessarily  referred 
to  the  provisions  of  the  act  of  June  30,  1834,  supra,  upon 
that  subject,  and  they  thereby  became  in  effect,  a  part  of 
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such  act.  {VaUed  Stales  v.  Babbilf  1  Black,  66.)  ,  Upon 
these  premises  it  is  contended  by  counsel  for  defendant, 
that  section  4  of  the  act  of  Jane  80,  1834,  prescribes  the 
amount  of  the  penalty  of  the  bond  o£  Indian  agents  for 
Oregon  at  two  thousand  dollars,  and  that  the  penalty  o£ 
these  bonds  in  excess  of  that  amount  is  void.  In  support 
of  this  conclusion,  it  is  insisted  that  the  provisions  of  sec* 
tion  8  of  the  act  of  1831,  are  not  applicable  to  these  bonds, 
for  two  reasons:  1.  Because  it  does  not  appear  from  the 
complaint  that  the  president  ever  made  any  order,  either 
general  or  special,  requiring  these  bonds  to  be  given  in  a 
greater  amount  than  two  thousand  dollars,  and  therefore 
they  were  so  given  contrary  to  law,  and  are  pro  tanio  void; 
2.  That  said  section  8  does  not  apply  to  Indian  agent-s,  as 
they  are  not  ''persons  charged  or  trusted"  with  the  dis- 
bursement or  application  of  money,  goods  or  effects  on 
account  of  the  Indian  department. 

Speaking  from  common  knowledge,  one  would  say  that 
an  Indian  agent  in  Oregon,  at  the  date  of  these  bonds, 
was  a  person  largely  so  ''charged  or  trusted;"  and  a  glance 
at  the  provisions  of  the  act  of  1834  will  show  that  such 
charge  or  trust  was  contemplated  by  the  law-making  power. 
By  section  3  of  that  act  the  superintendent,  under  the 
direction  of  the  president,  has  supervision  over  the  official 
conduct  and  accounts  of  agents.  Section  7  provides  ''it 
shall  be  the  general  duty  of  Indian  agents  ^  ^  *  to 
manage  and  superintend  the  intercourse  with  the  Indians 
within  their  respective  agencies  agreeably  to  law;"  to  obey 
the  instructions  of  the  secretary  of  war,  commissioner  and 
superintendent  of  Indian  affairs,  and  to  "carry  into  effect 
such  regulations  as  may  be  prescribed  by  the  president." 
Section  12  directs  the  agent  to  be  "  present  and  certify  to 
the  delivery  of  all  goods  and  money  required  to  be  paid 
or  delivered  to  the  Indians."  Sections  15  and  16  authorize 
the  president,  under  certain  circumstances  and  independent 
of  any  treaty,  stipulation  to  furnish  Indians  with  rations, 
goods,  animals  and  implements  of  husbandry;  and  section 
17  authorizes  the  president  to  prescribe  rules  for  carrying 
this  or  other  acts  relating  to  Indian  affairs  into  effect. 
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By  these  rales  an  agent  may  be  directly  "charged  or 
trusted  "  as  provided  in  section  8  of  the  act  of  1834;  and 
it  is  fair  to  presume  that  snch  was  the  case  with  the  prin- 
cipal in  these  bonds,  for  the  condition  of  them  is  that  he 
will  faithfnlly  account  for  all  public  money  and  property 
which  shall  come  to  his  hands,  while  it  appears  from  the 
complaint  that  he  actually  did  receive  large  sums  of  public 
money  to  be  expended  and  accounted  for  as  Indian  agent. 

But  more  than  this,  the  act  directly  provides,  as  stated, 
tbat  the  agent  shall  superintend  the  Indians  of  his  agency 
and  enforce  the  regulations  of  the  president,  which  almost 
necessarily  involve  the  disbursement  of  money  and  the  ap- 
plication of  property,  for  the  supervision  of  an  agent's  ac- 
counts, which  necessarily  implies  disbursements,  and  for 
the  agent's  presence  and  participation  in  the  delivery  of  all 
goods  and  money  to  the  Indians,  which  also  implies  that  he 
is  at  least  "charged  or  trusted"  with  the  "  application  ''  of 
the  same.  It  is  not  necessary  that  this  charge  or  trust 
should  be  solely  in  the  agent,  but  it  is  sufficient  if  he  is  called 
upon  to  act  in  conjunction  with  others,  or  even  as  an  in- 
spector or  witness  of  the  actions  of  such  others. 

But  there  are  other  acts  of  congress  in  force  at  the  date 
of  the  execution  of  these  bonds  which  bear  upon  this  sec- 
tion. Section  8  of  the  act  of  1834  is  prospective,  and  ap- 
plies whenever,  by  any  subsequent  legislation  or  executive 
regulation,  an  Indian  agent  is  required  to  disburse  or  apply 
money  or  property  on  account  of  the  Indian  department. 
Section  1  of  the  act  of  March  3,  1857  (11  Stat.  169,  sec. 
2089,  B.  S.)  authorizes  the  president  to  direct  the  payment 
of  money  to  Indians  or  Indian  tribes  by  the  superintendent, 
in  the  presence  of  the  agent  as  a  witness.  Section  1  of  the 
act  of  June  27,  1846  (9  Stat.  20,  sec.  2092  B.  S.)  provides 
that  ^'no  superintendent,  Indian  agent  or  other  disbursing 
officer  in  such  service  shall  have  advanced  to  him  on  Indian 
or  public  account  any  money  to  be  disbursed  in  future'* 
until  he  has  settled  his  accounts  for  the  preceding  year  and 
'  the  balances  in  his  hand  are  ready  to  be  paid  over. 

By  this  act  it  is  distinctly  assumed  that  Indian  agents  are 
disbursing  officers  in  that  department  or  ''service,"  and  so 
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tliey  were.  Of  this  there  can  be  no  doabt,  althongh  their 
powers  and  duties  in  this  respect  may  have  been  mainly  pre« 
scribed  by  execative  regulation.  As  has  been  suggested,  in 
Oregon,  for  years  prior  to  the  date  of  these  bonds,  it  was  a 
matter  of  common  knowledge  that  the  yearly  disbursements 
of  the  Indian  agents  amounted  to  hundreds  of  thousands, 
and  formed  an  important  item  in  the  circulation  and  busi- 
ness of  the  country. 

It  is  also  suggested  for  the  defendant  that  the  executive 
power  to  require  **  additional  security"  from  agents  does  not 
include  the  power  to  prescribe  the  amount  of  the  original 
bond.  '*  Additional  security"  may  be  either  a  new  or  ad- 
ditional bond  with  the  same  or  other  sureties  in  the  same  or 
a  greater  amount.  The  security  given  by  an  officer  for  the 
performance  of  his  duties  consists  as  well  in  the  amount  of 
his  bond  as  the  number  and  character  of  his  bondsmen, 
and  an  additional  security  necessarily  implies  an  additional 
bond  or  one  in  a  greater  amount,  or  with  more  responsible 
sureties. 

But  the  power  to  require  '^additional  security"  is  not  all 
the  power  conferred  upon  the  president  by  section  8  of  the 
act  of  1834.  He  may  also  require  security  to  be  given  in 
''larger  amounts" — that  is,  than  the  sum  of  two  thousand 
dollars,  as  prescribed  in  section  4  of  said  act.  If  this  is 
not  the  effect  of  the  clause — "and  in  larger  amounts,"  it  has 
no  signification  and  is  superfluous. 

As  to  the  first  of  these  objections — that  it  does  not  ap- 
pear from  the  complaint  that  Logan  was  required  by  the 
president  to  give  bond  in  an  amount  larger  than  two  thou- 
sand dollars — I  am  quite  clear  that  the  mere  giving  and 
taking  the  bond  in  such  an  amount  is  sufficient  to  warrant 
the  presumption  that  he  was  so  required,  until  the  contrary 
appears.  Official  duty  is  presumed  to  have  been  regularly 
performed,  and  therefore,  when  the  commissioner  of  Indian 
affairs  or  other  officer  of  the  Indian  department  took  these 
bonds  from  Logan  in  an  amount  larger  than  two  thousand 
dollars,  the  law  presumes  that  he  did  so  rightfully  rather 
than  otherwise  by  the  direction,  general  or  special,  of  the 
president. 
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The  question  involviug  an  official  act  of  tbe  executive  is 
triable  bj  tbe  knowledge  of  the  court  and  must  eventually 
be  determined  by  it  from  uu  examination  of  tbe  executive 
records  and  proceedings.  If  no  Rucb  direction  was  ever 
given,  then  there  was  no  authority  forgiving  or  taking  these 
bonds  in  any  greater  sum  than  two  thousand  dollars,  and  all 
in  excess  of  that  amount  is  void. 

The  demurrer  is  overruled. 


Commercial  and   Savings  Bank  of  San  Jose  v. 

Daniel  G.  Corbett  et  al. 

CiBCurr  CouBT,  District  of  Nevada. 
June  9,  1879. 

1.  fiOMESTBAD — ^Partnbrs. — Accepting  the  decision  of  the  supreme  court  of 

Nevada  in  Terry  v.  B^rry^  13  Nev.  614,  as  one  a  court  of  the  United 
States,  sitting  in  Nevada,  is  bound  to  follow,  it  is  held,  that  there  can 
be  no  homestead  carved  out  of  land  held  by  parties  as  partners. 

2.  Same — Obliqation  Contracted  for  Improvemestts.  —A  note  and  mort- 

gage given  for  n^oney  borrowed  expressly  for  erecting  improvements  on  a 
homestead  and  actually  used  for  that  purpose,  constitute  an  obligation 
contracted  for  the  erection  of  improvements  thereon  within  section  90, 
Article  4,  constitution  of  Nevada,  and  the  homestead  is  not  exempt  from 
sale  therefor. 
.3.  Same — Declaration  op  Homestead.  — A  mortgage  of  property  occupied  by 
husband  and  wife  as  their  homestead,  duly  made  and  recorded  by  the 
husband  alone  before  such  property  has  been  selected  as  a  homestead  by 
filing  for  record  the  declaration  provided  for  in  the  homestead  act  of  Ne- 
vada, is  valid  and  superior  to  the  homestead  claiuL 

Before  Sawter,  Circuit  Judge,  and  Hillter,  District  Judge. 

Suit  to  foreclose  a  mortgage.  Two  of  tbe  defendants^ 
D.  G.,  and  Wm.  H.  Oorbett,  are  brothers,  and  have 
been  general  partners  since  the  year  1860.  The  prop- 
erty covered  by  the  mortgage  was  bought  with  partner- 
ship funds  and  held  as  partnership  property.  Block 
66,  the  premises  in  dispute,  has  for  several  years  been  the 
residence  of  both  partners  and  their  wives  and  children. 
In  August,  1876,  a  fire  burnt  down  the  '^  Corbett  house 
situated  on  this  block,  and  afterwards  in  October  of  th^ 
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same  year  the  complainant  loaned  twenty  thousand  dollars 
to  the  Corbett  brothers  for  the  express  purpose  of  bailding 
a  hotel  on  block  56;  and  as  secnrity  therefor  the  brothers 
executed  the  mortgage  now  in  question  which  coyers  that 
block.  Subsequently  and  after  the  filing  of  the  bill  in  this 
suity  the  wives  of  the  brothers  each  filed  a  declaration  of 
homestead  upon  block  56,  and  were  afterwards,  by  agreement 
of  parties,  made  defendants  with  their  husbands.  The 
money  borrowed,  twenty  thousand  dollars,  was  actually 
used  in  erecting  a  brick  hotel  on  a  portion  of  block  56. 
In  purchasing  block  66  the  brothers  took  joint  deeds  of  the 
various  lots,  thus  becoming,  under  the  statute  of  Nevada, 
tenants  in  common  of  the  block.  The  Corbett  brothers  are 
insolvent." 

Eoheri  M.  Clarke^  for  complainant. 

Jcfujta  Sedy  and  A.  C.EUiSy  for  defendants. 

HiLLTEB,  J.  The  first  question  regards  the  nature  of  the 
title  as  bearing  on  the  homestead  right.  There  is  no  doubt, 
on  principle,  a  marked  difi^erence  between  lands  held  by 
partners  and  devoted  to  partnership  use  in  such  manner  that 
it  is  partnership  property,  applicable  to  the  payment  of  the 
joint  debts  in  equity,  at  the  instance  of  either  partner,  and 
lands  held  by  such  partners  simply  as  tenants  in  common, 
to  which  no  such  equitable  right  of  the  partners  attaches. 
When  real  estate  is  so  situated  that  a  court  of  equity  re- 
gards it  as  a  trust  estate  for  the  joint  creditors,  the  interest 
of  the  partners  therein  is  in  the  surplus  only,  and  hence  it 
is  evident  no  homestead  could  be  set  off  as  against  joint 
ereditors,  having  a  right  to  avail  themselves  of  the  partners* 
equity,  out  of  such  real  estate  if  the  firm  were  insolvent. 
But  there  is  no  room  for  the^  application  of  this  doctrine  to 
the  present  case,  for  it  is  not  denied  that  the  partners  jointly 
executed  this  mortgage  on  the  joint  property,  and  no  joint 
creditors  are  here  contesting  the  plaintiffs'  right. 

The  contention  here  is  between  the  mortgagors  and 
mortgagees,  and  for  the  purposes  of  this  case  the  lands 
mortgaged  must  be  looked  upon  as  held  by  the  Corbetts  as 
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tenants  in  oommon,  and  no  qnestiou  of  resnlting  trnst  can 
arise  between  the  parties  to  this  suit.  This  is  the  most 
favorable  view  for  the  defendants  chiiming  a  homestead. 

The  question  tlien  is  whether,  under  the  laws  of  Nevada; 
tenants  in  common  can  have  a  homestead  right  in  the  com- 
mon property.  Were  the  point  res  inkgin  I  shpnld  have 
DO  hesitation  in  deciding  that  a  tenant  in  common,  who 
actually  resides  and  makes  his  home  upon  the  common 
property,  should  have  such  home,  to  the  extent  of  his  in- 
terest therein,  protected  from  forced  sal0.  By  both  the 
constitution  and  law  of  Nevada  it  is  the  homestead  which  is 
exempt.  Nothing  is  said  about  the  kind  of  title  a  man 
must  have  to  secure  the  exemption.  Why  should  the  fact 
tbat  a  debtor  owns  but  a  half  interest  iu  his  home  put  him 
in  a  worse,  and  his  creditors  in  a  better,  position  than  he 
urould  occupy  were  the  debtor  owner  of  the  entire  estate? 
The  question  of  .title  is  not  one  which  concerns  the  creditor. 
That  rests  between  the  debtor  and  the  party  owning  the 
i-esidne  of  the  estate.     {In  re  Swearinger  &  Lamar,  ante,  53.) 

The  supreme  court  of  Nevada,  however,  has  adopted  a 
different  view  of  the  law  upon  this  point,  and  has  held  that 
oat  of  property  situated  like  that  now  in  question  no  home- 
stead can  be  taken.  ( Teiry  v.  Beiry,  13  Nevada,  614.)  An 
attempt  was  made  by  counsel  to  distinguish  that  case  from 
tbis,  because  there  the  court  found  that  the  property  out  of 
Tvhich  a  homestead  was  claimed  **  was  claimed  and  held  by 
Ginaca  and  -Gintz  as  copartners."  But  the  same  can  be 
said  in  this  case.  The  Gorbett  brothers  claimed  and  held 
the  land  now  in  question  as  copartners.  Ginaca  and  Gintz 
-were  tenants  iu  common,  as  the  Oorbetts  are.  In  neither 
case  is  there  any  question  raised  involving  the  equitable 
right  of  one  partner  or  of  the  joint  creditors  to  have  the 
partnership  property  applied  to  the  payment  of  the  joint 
debts  in  preference  to  the  homestead.  Moreover,  in  this 
case  the  partners  having  made  a  valid  mortgage  of  the  prop- 
erty before  the  joint  creditors  took  any  steps  to  enforce 
their  rights,  their  right  is  gone,  their  equity  being  that  of 
the  partners,  and  only  available  so  long  as  the  equity  of  the 
partners  subsists.     If,  then,  any  distinction  exists  between 
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tbe  oaae  of  Terry  v.  Berry  and  ibis,  it  is  to  the  disadvantage 
of  defendants  rather  than  otherwise. 

A  decision  by  the  highest  court  of  the  state  of  Nevada 
construing  the  constitution  and  statute  of  that  state  is  biud- 
ing  on  ns.  We  are  therefore  bound  to  hold  that  the  home- 
stead law  of  Nevada  does  not  permit  a  homestead  to  be  held 
by  a  tenant  in  common  in  the  common  property. 

For  another  reason  the  complainant  is  entitled  to  a  decree 
for  the  sale  of  tbe  whole  of  block  66,  admitting  it  to  have  a 
homestead  character.  By  the  constitution  of  the  state  of 
Nevada,  article  4,  section  30,  it  is  provided  that  ''  no  prop- 
erty shall  be  exempt  from  sale  *  *  *  for  the  payment  of 
obligations  *  *  *  contracted  for  the  erection  of  im- 
provements thereon."  If,  then,  the  mortgage  is  an  obliga- 
tion within  this  clause  and  contracted  for  the  erection  of 
improvements  on  the  block,  the  payment  of  it  may  be  in- 
forced  by  a  sale  of  the  block.  It  is  perfectly  clear  from  the 
evidence  that  the  money  secured  by  tbe  mortgage  was  bor- 
rowed for  tbe  express  purpose  of  erecting  a  hotel,  that  it 
was  actually  used  for  that  purpose,  and  that  the  money 
would  not  have  been  loaned  on  block  66,  except  upon  the 
understanding  that  it  was  so  to  be  used,  thus  increasing 
the  security. 

Tbe  defendants  argue,  that  the  constitution  only  extends 
to  obligations  contracted  for  labor  or  materials  actually  done 
or  furnished  for  the  improvements,  and  does  not  reiich  an 
obligation  given  like  this  one  for  money  to  be  applied  to 
payments  for  labor  and  materials  used  in  building  the  im- 
provements. The  soundness  of  this  argument  cannot  be 
admitted.  Money  borrowed  upon  note  and  mortgage,  as 
this  was,  for  tbe  purpose  of  paying  for  labor  and  material, 
is,  in  reason,  a  thing  as  much  to  be  protected  as  tbe  debt  of 
the  laborer  or  material-man  when  they  work  or  furnish  ma- 
terials on  credit.  This  money  has  paid  the  laborer,  the 
materiul-man,  and  has,  in  fact,  built  the  house.  It  seems  a 
self-evident  proposition  that  the  note  and  mortgage  given  to 
secure  the  money  so  borrowed  and  used,  constitute  an  obli- 
gation contracted  for  tbe  erection  of  imp/ovemeuts.    We 
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therefore  think  that  the  exemption  from  sale  claimed  cannot 
be  allowed  as  against  the  note  and  mortgage  of  the  plaintiff. 

The  whole  block  is  considered  as  impressed  with  tbe 
homestead  character,  and  therefore  the  hotel,  although  it 
only  covers  fonr  lots,  must  be  treated  as  an  improvement 
on  the  whole.  The  defendants  themselves  have  in  the 
coarse  of  this  snit  claimed  that  the  whole  block  66  mast 
be  regarded  as  impressed  with  a  homestead  character.  The 
case  of  Smith  v.  Steioart,  13  Nev.  65,  seems  to  us  to  justify 
that  claim.  Under  that  decision  the  tract  of  land  upon 
-which  a  homestead  is  located  may  be  held  as  such  to  the 
extent  of  five  tboasand  dollars  in  value,  regardless  of  other 
uses  to  which  the  land  may  be  put  while  used  and  claimed 
as  a  homestead. 

Upon  still  another  ground  we  think  there  must  be  a  decree 
against  the  defendants.  This  homestead  right,  if  any  such 
'vras  acquired,  must  have  been  acquired  under  the  act  of 
March  6, 1866  (1.  Comp.  laws,  p.  60,  section  186  et  seq.), 
which,  so  far  as  relates  to  the  question  involved,  is  a  ver- 
batim copy  of  the  California  act  of  April  28,  1860.  (Stat. 
1860,  311.)  Under  the  constitution  of  Nevada  a  homestead 
right  is  acquired  ''as  provided  by  law.'*  (Con.  art.  4,  sec. 
30. )  Now,  the  mode  provided  by  law  is,  as  prescribed  by 
the  act  of  1866  above  cited.  To  secure  the  right  there  must 
be  a  declaration  in  writing,  either  by  husband  or  wife,  or 
both,  making  the  claim  and  stating  the  matters  required  by 
ihat  act,  signed,  acknowledged  and  recorded  as  conveyances 
affecting  real  estate  are  required  to  be  acknowledged  and 
recorded,  ''and  from  and  after  the  filing  for  record  of  said 
declaration  the  husband  and  wife  shall  be  deemed  to  hold 
said  homestead  as  joint  tenants,"  that  is  to  say,  the  charac- 
ter of  homestead  attaches,  and  the  estate  takes  its  new  char- 
acteristics as  such  from  the  date  of  this  record.  {Smith, 
Administrator,  v.  Shrieves,  13  Nev.  803.) 

The  mortgage  iu  this  case  was  made  and  recorded  long 
before  the  filing  of  the  declaration  of  homestead.  There 
can  be  no  doubt,  we  take  it,  that  if  the  Corbetts  at  the 
date  of  the  mortgage  had  sold  this  property  (block  66), 
taking  their  pay  for  it,  and  had  executed  a  conveyance  in 


648  0.  &  S.  Bank  of  San  Jose  v.  Corbett.     [Cir.  Ot 

Opinion  of  the  Conrt — ^Hillyer,  J.  [Jane* 

fee,  such  conveyance  could  not  have  been  defeated  by  any 
sabseqaent  filing  of  a  declaration  of  homestead  by  either 
husband  or  wife,  or  both,  or  in  other  words,  by  any  home- 
stead right  acquired  after  the  making  and  reoerding  of  the 
conveyance.  {Hawlhoi^ie  v.  Smiih^  3  Nev.  182;  EdcUe  of 
JValley,  11  Nev.  265.)  If  so,  the  mortgage  cannot  be  de- 
feated, for  it  Was  executed  for  a  valuable  consideration 
when  no  homestead  right  had  attached,  "as  provided  by 
law."  The  object  of  the  law  requiring  a  declaration  to  be 
filed,  among  other  things,  '*  particularly  describing  the 
premises,"  was  doubtless  to  give  notice  to  parties  dealing 
with  the  property,  and  till  such  notice  parties  could  safely 
deal  with  it. 

This  is  not  like  a  case  of  attachment  or  judgment  lien. 
Those  are  but  general  liens  imposed  in  invitum  by  the  law. 
The  party  parts  with  no  consideration  to  obtain  them  until 
he  actually  purchases  at  the  sheriff's  sale.  The  indebtedness 
has  already  been  incurred  without  taking  security,  and  the 
attaching  or  judgment-creditor  is  only  seeking  to  force  him- 
self, under  the  law,  into  a  better  position.  Until  he  has 
purchased  at  the  sale  he  has  parted  with  nothing  on  the 
credit  of  the  property.  If  a -sale  should  actually  take  place 
before  any  claim  of  homestead  is  made  I  apprehend  a  title 
would  pass,  notwithstanding  a  subsequent  claim  of  home- 
stead should  be  made  with  all  the  forms  of  law. 

This  seems  to  be  the  view  of  the  law  taken  by  the  su- 
preme court  of  Nevada  in  Hawthorne  v.  SrnUh,  supra.  But 
in  making  this  mortgage  there  was  the  consent  of  the  party, 
and  the  mortgage  was  given  in  consideration  of  the  money 
advanced.  The  money  was  advanced  on  the  credit  of  the 
property,  and  the  mortgagee  stands  in  the  same  position 
that  a  bona  fide  purchaser  taking  a  conveyance  in  fee  would 
occupy.  The  property,  under  the  constitution  and  laws^ 
had  not  then  been  impressed  with  the  character  of  a  home- 
stead. Such  was  the  construction  actually  given  to  the 
California  act  before  it  was  adopted  by  Nevada,  and  the 
construction  being  most  reasonable,  may  be  presumed  to 
have  been  adopted  with  the  language  of  the  statute;  and 
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sneh  is  the  sound  reason  of  the  thing.     {Colten  v.  Davis^ 
20  Cal.  187;  Olmkauf  v.  Bliven,  23  Id.  312.) 

None  of  the  defendants  having  established  a  homestead 
right  superior  to  the  mortgage,  there  must  be  a  decree  in 
favor  of  the  complainant. 


In  ke  J.  L.  Scoggin  in  Bankruptcy. 

CiHomr  CouET,  District  of  Oai^aoN. 
Juke  24.  1879. 

1.  Attorkey's  Likn. — Under  section  1012  of  the  Or.  Civ.  code  an  attorney 

cannot  acquire  a  lien  for  his  compensation  upon  a  judgment  obtained  by 
him  unless  be  has  a  special  agreement  as  to  the  amount  thereof. 

2.  Same. — A  mere  debt  due  by  the  adverse  party  to  the  client  of  the  attorney 

is  not  money  in  hands  of  such  party  within  the  meaning  of  subdivision 
S  of  said  section  1012,  and  therefore  no  lien  can  be  acquired  upon  it  for 
the  compensation  of  the  attorney  who  may  obtain  a  judgment  therefor. 

Before  Deady,  District  Judge. 
Objections  to  proof  of  debt. 
O.  P.  Masofiy  in  propiia  pei-Bona. 

John  Cailtu,  for  the  assignee. 

Deadt,  J.  On  January  9,  1874,  J.  L.  Scoggin  was  ad- 
judged a  bankrupt  in  this  court,  being  at  the  time  adminis- 
trator of  the  estate  of  A.  H.  McQuinn.  On  April  7,  1S77, 
the  county  court  of  Multnomah  county,  upon  the  considera- 
tion of  the  final  account  of  said  administrator,  gave  a  decree 
disallowing  eight  hundred  and  seventy-six  dollars  of  the  cred- 
its of  the  same,  and  made  an  order  directing  the  distribution 
of  this  amount  among  the  children  and  heirs  of  McQuinn, 
eleven  in  number.  Upon  the  examination  of  said  final  ac- 
count, O.  P.  Mason  appeared  as  attorney  for  said  heirs,  and  as 
such  was  instrumental  in  procuring  the  disallowance  afore- 
said. Mason  had  no  agreement  with  said  heirs,  most  of 
whom  were  minors,  for  compensation  for  his  services;  but 
on  April  10,,  1879,  he  gave  notice  to  the  bankrupt  that  he 
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claimed  a  lien  upon  tbe  decree  aforesaid,  for  his  compensa- 
tion as  attorney  for  said  heirs,  ''to  tbe  extent  of  twenty^ve 
per  cent,  npon  each  heir's  share  in  distribution,  together 
ivith  tbe  full  amount  of  costs  and  disbursements,"  which 
were  thirty-three  dollars  and  thirty-five  cents.  On  April 
25,  1879,  Mason  filed  a  proof  of  debt  with  the  register  for 
the  sum  of  two  hundred  and  fifty-two  dollars  and  thirty-five 
cents,  that  being  the  amount  of  his  claim  for  services  and 
costs,  and  disbursements.  The  assignee  objected  to  the 
proof  and  specified  as  follows:  1.  That  said  claim,  except 
the  sum  of  thirty-tbree  dollars  and  thirty-five  cents  costs,  is 
not  one  against  the  estate  of  the  bankrupt,  nor  were  the  al- 
leged services  rendered  to  or  for  him ;  2.  That  said  claim 
is  not  a  lien  upon  the  fund  in  the  hands  of  the  assignee ; 
3.  That  the  alleged  lien  cannot  affect  moneys  not  in  the 
hands  of  the  administrator;  and,  4.  That  said  claim  not  be- 
ing one  agaiust  the  bankrupt,  cannot  be  proven  against  his 
.  estate  or  become  a  lien  thereon. 

Seven  of  the  eleven  heirs  of  McQuinn  proved  their  claims, 
each  for  the  one  eleventh  of  the  amount,  seventy-nine  dol- 
lars and  sixty-three  cents,  while  the  other  four  proved  their 
claims  for  less  than  tweuty-five  per  cent,  of  said  amount, 
which  they  admitted  to  be  due  Mason.  The  register  ad- 
mitted the  proof  of  debt  for  the  amount  of  the  costs  and 
twenty-five  per  centum  of  four  of  the  several  sums  claimed 
by  the  heirs,  and  upon  the  request  of  the  parties  certified 
the  question  here.  The  claimant  relies  upon  section  1012 
of  the  civil  code,  which  provides  among  other  things  that 
''an  attorney  has  a  lien  for  his  compensation,  whether 
specially  agreed  upon  or  implied;"  *  *  *  "3.  Upon 
money  in  tbe  hands  of  the  adverse  party  in  an  action,  suit 
or  proceeding  in  which  the  attorney  was  employed  from  the 
time  of  giving  notice  of  the  lien  to  that  party;  4.  Upon  a 
judgment  or  decree  to  the  extent  of  the  costs  included 
therein,  or  if  there  be  a  special  agreement,  to  the  extent  of 
the  compensation  specially  agreed  on,  from  the  giving 
notice  thereof  to  the  party  against  whom  the  judgment  or 
decree  is  given,  and  filing  the  original  with  the  clerk  when 
such   judgment  or  decree  is  entered  and  docketed;"  and 
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insists  that  he  acquired  a  lien  nnder  one  or  the  other  of 
these  subdivisions  from  the  time  of  giving  the  notice  to  the 
bankrupt,  and  that  in  equity  he  is  to  be  deemed  an  assignee 
to  the  amount  of  such  lien,  and  may  therefore  prove  his 
claim  for  the  same  directly  against  the  estate  of  the  bank- 
rupt. In  support  of  this  proposition  he  cites  Marshall  v. 
JHeech,  51  N.  T.  140,  and  Wright  v.  Wright,  70  N.  Y.  98, 
ijtrherein  it  was  held  that  an  attorney  has  a  lien  upon  a  judg- 
ment recovered  by  him  for  an  agreed  compensation  for  the 
amount  of  such  compensation  and  costs  as  against  all  per- 
sons having  notice  of  the  same;  and  that  to  the  amount  of 
such  lien  he  is  to  be  deemed  an  equitable  assignee  of  the 
judgment. 

This  case  does  not  fall  within  the  third  subdivision  of  sec- 
tion 1012.  ''Money  in  the  hands  of  the  adverse  party'* 
ivithin  the  meaning  of  this  provision  is  something  more  than 
a  mere  debt  from  such  party  to  the  client  of  the  attorney 
-who  claims  the  lien.  On  the  contrary,  ''money'*  in  his 
Lands  means  some  specific  funds  which  have  actually  come 
into  his  possession  as  custodian  or  trustee,  and  to  obtain 
which  the  action  or  suit  is  brought.  After  judgment  is  ob- 
tained upon  the  claim  or  demand  or  for  the  money  the.  lien 
of  the  attorney  can  only  be  acquired  upon  the  judgment 
nnder  subdivision  four  of  said  section. 

Whether  this  sum  was  ever  in  the  hands  of  the  admin- 
istrator as  money,  or  whether  his  liability  therefor  grew  out 
of  a  negligent  failure  to  collect  the  same  from  the  debtors 
of  the  estate  does  not  appear.  The  decree  of  the  county 
court,  although  referred  to  in  the  proof  of  debt,  is  not  found 
among  the  papers  presented  to  the  court,  and  if  present 
would  probably  shed  no  light  on  the  subject. 

Nor  is  the  claimant  entitled  to  a  lien  upon  the  decree  in 
the  county  court  under  subdivision  four  of  said  section  1012, 
because  it  does  not  appear  from  the  notice  thereof  or  other- 
wise that  there  was  any  special  agreement  as  to  the  amount 
of  compensation  to  be  received  for  his  services.  A  lien  is 
not  given  upon  a  judgment  for  the  attorney's  compensation, 
only  to  the  extent  the  latter  has  been  specially  agreed  upon. 
He  cannot  acquire  a  lien  for  compensation  which  is  to  be 
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measured  by  &  quantum  meruU.  Btrictlj  speaking,  the 
claimant  is  not  entitled  to  make  proof  of  any  claim  against 
the  estate  except  for  the  costs.  Having  no  lien  upon  a 
decree  or  money  for  his  compensation,  he  is  not  a  creditor 
of  the  estate  of  the  bankrupt.  His  claim  for  services  is 
against  the  heirs  of  McQainn,  and,  if  need  be,  may  be  in- 
forced  against  them  in  au  ordinary  action,  in  which  the  value 
of  the  services  may  be  ascertained  by  the  verdict  of  a  jury. 
But  as  four  of  the  heirs  have  practically  acknowledged  the 
claim  of  Mr.  Mason  by  deducting  the  amount  from  their 
proofs  of  debt,  his  proof  may  stand  for  that  amount  and  the 
costs,  as  ordered  by  the  register — one  hundred  and  twelve 
dollars  and  ninety-eight  cents.  It  is  also  a  question  whether 
the  notice  of  the  alleged  lien  having  been  given  after  the 
administrator  had  been  adjudged  a  bankrupt  should  not 
have  been  given  to  his  assignee  in  bankruptcy.  Besides,  it 
does  not  appear  when  this  defalcation  took  place  or  this 
liability  occurred.  If  it  was  after  the  administrator  was  ad- 
judged a  bankrupt,  then  neither  the  heirs  nor  the  attorney 
have  any  claim  upon  the  assets  of  the  estate,  which  belong 
wholly  to  the  creditors  existing  at  the  time  of  the  adjudica- 
tion. In  such  case  the  administrator  is  liable  to  them  as  if 
he  had  never  been  adjudged  a  bankrupt. 
The  ruling  of  the  register  is  affirmed. 


Ho  Ah  Kow  v.  Matthew  Nun  an. 

CiBcuiT  CouBT,  District  or  Caufornu. 

July  7,  1879. 

1.  PowzRS  OF  BoAKD  ov  SuFERvisoBS  OF  San  Franciboo. — Tbe  Board  of  Sa- 

pervisora  of  the  city  aod  county  of  San  Francisco,  the  body  in  which  tbe 
legislative  power  of  the  city  and  county  is  vested,  is  limited  in  its  aa- 
thority  by  the  act  which  consolidated  the  government  of  the  city  and 
county,  generally  known  as  the  consolidation  act.  Itr  can  do  notbiog 
unless  warrant  be  found  for  it  there,  or  in  a  subsequent  statute  of  tbe 
State. 

2.  Same — ^Limitations  of. — The  power  of  the  board  to  determine  the  fines, 

forfeitures  and  penalties  which  may  be  incurred  is  limited  to  two  classes 
of  cases:    1.  Breaches  of    regulations    established  by  itself;   and,   2. 


Diet.  Cai.]  Ah  Kow  v.  Ntjnak.  653 

1879.  Opinion  of  the  Court — ^Mr.  Justice  Field. 

Violations  of  provisions  of  the  consolidation  act,  where  no  penalty  is  pro- 
vided by  law.  It  can  impose  no  penalty  in  any  other  case;  and  when  a 
penalty  other  than  that  of  fine  or  forfeiture  is  imposed,  it  must,  by  the 
terms  of  the  act,  be  in  the  form  of  imprisonment. 

d.  Savitaby  Rsoulatioks — ^BoARD  OF  Health. — ^The  general  supervision 
of  all  matters  appertaining  to  the  sanitary  condition  of  the  connty  jail 
in  San  Francisco  is  confided  by  the  act  of  April  4,  1870,  to  the  board  of 
health  of  the  city  and  connty;  and  only  in  exceptional  cases  would  the 
preservation  of  the  health  of  the  institution  require  the  cutting  off  of 
the  hair  of  any  of  its  inmates  within  an  inch  of  his  scalp. 

4.  Clifpino  Haik  of  Prisonsbs^  Ordinanck  for«— Aocordin^y,  where  an 
ordinance  of  the  city  and  county  of  San  Francisco,  passed  on  the  four^ 
teenth  of  June,  1876,  declared  that  every  male  person  imprisoned  in  the 
county  jail,  under  the  judgment  of  any  court  having  jurisdiction  in 
criminal  cases  in  the  city  and  county,  should  immediately  upon  his  ar- 
rival at  the  jail  have  the  hair  of  his  head  *'  cut  or  clipped  to  an  uniform 
length  of  one  inch  from  the  scalp  thereof,"  and  made  it  the  duty  of  the 
sheriff  to  have  this  provision  enforced,  it  was  ?ield,  that  the  or,dinance 
was  invalid,  being  in  excess  of  the  authority  of  the  board  of  supervisors, 
whether  the  measure  be  considered  as  an  additional  punishment  to  that 
imposed  by  the  court  upon  conviction  under  a  state  law,  or  as  a  sanitary 
reguLition,  and  constituted  no  justification  to  the  sheriff  acting  under  it. 

6.  Same— Fourteenth  Amendment  U.  S.  Constitution. — The  ordinance 
being  directed  against  the  Chinese  only,  and  imposing  upon  them  a  degrad' 
ing  and  cruel  punishment,  is  also  subject  to  the  further  objection,  that  it 
is  hostile  and  discriminating  legidation  against  a  class  forbidden  by  that 
clause  of  the  fourteenth  am^dment  to  the  constitution,  which  declares 
that  no  state  "shall  deny  to  any  person  within  its  jurisdiction  the 
equal  pr9tection  of  the  laws."  This  inhibition  upon  the  state  applies  to 
all  the  instrumentalities  and  agencies  employed  in  the  administration  of 
its  government;  to  its  executive,  legislative  and  judicial  departments, 
and  to  the  subordinate  legislative  bodies  of  its  counties  and  cities. 

6.  Inequality  of  Punishment. — The  equality   of  protection  thus  assured 

to  every  one  whilst  within  the  United  States  implies  not  only  that  the 
courts  of  the  country  shall  be  open  to  him  on  the  same  terms  as  to  all 
V  others  for  the  security  of  his  person  or  property,  the  prevention  or  re- 
dress of  wrongs  and  the  enforcement  of  contracts,  but  that  no  chai^ges 
or  burdens  shall  be  laid  upon  him  which  are  not  equally  borne  by  others, 
and  that  in  the  administration  of  criminal  justice  he  shall  suffer  for  his 
offenses  no  greater  or  different  punishment. 

7.  Same— Legislation  of  Congress. — The  legislation  of  congress  carrying 

out  the  provisions  of  the  fourteenth  amendment  in  accordance  with  these 
views  cited. 

8.  Statements  in  Debate  on  Ordinance. — While   statements  of   super- 

visors in  debate  on  the  passage  of  an  ordinance  cannot  be  resorted  to  for 
the  purpose  of  explaining  the  nicaning  of  the  terms  used,  they  can  be 
resorted  to  for  the  purpose  of  ascertaining  the  general  object  of  the 
legislation  proposed  and  the  mischiefs  sought  to  be  remedied. 
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Before  Mr.  Justice  Field,  and  Sawyer,  Circuit  Judge. 

This  was  an  action  to  recover  damages  from  the  defend- 
ant for  alleged  maltreatment  of  the  plaintiff.  The  facts  of 
the  case  are  sufficiently  stated  in  the  opinion  of  the  court, 
with  the  exception  of  the  law  of  April  4,  1870.  The  act  of 
the  legislature  of  that  date,  entitled  ''  an  act  to  establish  a 
quarantine  for  the 'bay  and  harbor  of  San  Francisco  and 
sanitary  laws  for  the  city  and  county  of  San  Francisco,"  in 
its  second  section  creates  a  board  of  health  for  the  city 
and  county  of  San  Francisco,  consisting  of  the  mayor  of 
the  city  and  county  aufl  four  physicians  residing  there,  to 
be  appointed  by  the  governor;  and  in  its  ninth  section  pro- 
vides that  the  said  board  of  health  "shall  have  general 
supervision  of  all  matters  appertaining  to  the  sanitary  con- 
dition of  said  city  and  coanty,  including  the  city  and  county 
hospital,  the  county  jail,  alms-house,  industrial  school,  and 
all  public  health  institutions  provided  by  the  city  and 
county  of  San  Francisco;  and  full  powers  are  hereby  given 
to  said  board  to  adopt  such  orders  and  regulations  and  ap- 
point or  dis(5harge  such  medical  attendants  and  employees  as 
to  them  seems  best  to  promote  the  public  welfare  and  not  in 
contravention  of  any  law."  (Statutes  of  1869-70,  717,  see. 
9.)  By  the  thirty-fifth  section  ''all  acts  or  parts  of  acts  in 
conflict  with  this  act,  or  any  of  its  provisions,"  are  repealed. 

To  the  action  two  defenses  were  set  up  by  the  defendant; 
the  second  being  a  justification  of  his  conduct  under  an 
ordinance  of  the  city  and  county  of  San  Francisco,  which 
is  mentioned  in  the  opinion.  To  the  plea  setting  up  this 
justification  the  plaintiff  demurred,  and  the  case  was  sub- 
mitted upon  written  arguments. 

B.  S,  Brooks  and  J.  E,  McElrath,  for  plaintiff. 
M,  C,  Hasaett,  for  defendant. 

By  the  court,  Mr.  Justice  Field.  Tiie  plaintiff  is  a  sub- 
ject of  the  Emperor  of  China,  and  the  present  action  is 
brought  to  recover  damages  for  his  alleged  maltreatment 
by  the  defendant,  a  citizen  of  the  state  of  California  and  the 
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sheriff  of  the  citjr  and  county  of  San  Francisco.  The  mal- 
treatment consisted  in  having  wantonly  and  maliciously  cut 
off  the  queue  of  the  plaintiff,  a  queue  being  worn  by  all 
Chinamen,  and  its  deprivation  being  regarded  by  them  as 
degrading  and  as  entailing  fntnre  suffering. 

It  appears  that  in  April,  1876,  the  legislature  of  Cali* 
fornia  p^sed  an  act  ''concerning  lodging-houses  and  sleep- 
ing apartments  within  the  limits  of  incorporated  cities,"  de- 
claring, among  other  things,  that  any  person  found  sleeping 
or  lodging  in  a  room  or  an  apartment  containing  less  than 
five  hundred  cubic  feet  of  space  in  the  clear  for  each  person 
occupying  it,  should  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  be  punished  by  a  fine  of  not  less 
than  ten  or  more  than  fifty  dollars,  or  imprisonment  in  the 
county  jail,  or  by  both  such  fine  and  imprisonment.*  Under 
this  act  the  plaintiff,  in  April,  1878,  was  convicted  and  sen- 
tenced to  pay  a  fine  of  ten  dollars,  or  in  default  of  such 
payment  to  be  imprisoned  five  days  in  the  county  jail.  Fail- 
ing to  pay  the  fine,  he  was  imprisoned.  The  defendant, 
as  sheriff  of  the  city  and  county,  had  charge  of  the  jail,  and 
during  the  imprisonment  of  the  plaintiff  cut  o^  his  queue, 
as  alleged.  The  complaint  avers  that  it  is  the  custom  of 
Chinamen  to  shave  the  h{\ir  from  the  front  of  the  head  and 
to  wear  the  remainder  of  it  braided  into  a  queue;  that  the 
deprivation  of  the  queue  is  regarded  by  them  as  a  mark  of 
disgrace,  and  is  attended,  according  to  their  religious  faith, 
with  misfortune  and  suffering  after  death;  that  the  defend- 
ant knew  of  this  custom  and  religious  faith  of  the  Chinese, 
and  knew  also  that  the  plaintiff  venerated  the  custom  and 
held  the  faith;  yet,  in  disregard  of  his  rights,  inflicted  the 
injury  complained  of;  and  that  the  plaintiff  has,  in  conse- 
quence of  it,  suffered  great  mental  anguish,  been  disgraced 
in  the  eyes  of  his  friends  and  relatives,  and  ostracised 
from  association  with  his  countrymen;  and  that  hence  he 
has  been  damaged  to  the  amount  of  ten  thousand  dollars. 

Two  defenses  to  the  action  are  set  up  by  the  defendant ; 
the  second  one  being  a  justification  of  his  conduct  under 


a  ■  *  *      • 
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an  ordinance  of  the  citj  and  county  of  San  Francisco.  It 
is  upon  the  sufficiency  of  the  latter  defense  that  the  case  is 
before  us.  The  ordinance  referred  to  was  passed  on  the 
fourteenth  of  June,  1876,  and  it  declares  that  every  male 
person  imprisoned  in  the  county  jail,  under  the  judgment 
of  any  court  having  jurisdiction  in  criminal  cases  in  the 
city  and  county,  shall  immedijitely  upon  his  arriva^  at  the 
jail  have  the  hair  of  his  head  *^  cut  or  clipped  to  an  uniform 
length  of  one  inch  from  the  scalp  thereof,"  and  it  is  made 
the  duty  of  the  sheriff  to  have  this  provision  enforced. 
Under  this  ordinance  the  defendant  cut  off  the  queue  of  the 
plaintiff. 

The  validity  of  this  ordinance  is  denied  by  the  plaintiff 
on  two  grounds:  1.  That  it  exceeds  the  authority  of  the 
board  of  supervisors,  the  body  in  which  the  legislative 
power  of  the  city  and  county  is  vested;  and,  2.  That  it  is 
special  legislation  imposing  a  degrading  and  cruel  punish* 
ment  upon  a  class.of  persons  who  are  entitled,  alike  with 
all  other  persons  within  the  jurisdiction  of  the  United 
States,  to  the  equal  protection  of  the  laws.  We  are  of 
opinion  that'both  these  positions  are  well  taken. 

The  board  of  supervisors  is  limited  in  its  authority  by  the 
act  consolidating  the  government  of  the  city  and  county. 
It  can  do  nothing  unless  warrant  be  found  for  it  there,  or  in 
a  subsequent  statute  of  the  state.  As  with  all  other  muni- 
cipal bodies,  its  charter — here  the  consolidation  act — is  the 
source  and  measure  of  its  powers.  In  looking  at  this  charter, 
we  see  that  the  powers  of  the  board  and  the  subjects  upon 
which  they  are  to  operate  are  all  specified.  The  board  has 
no  general  powers,  and  its  special  power  to  determine  the 
fines,  forfeitures  and  penalties  which  may  be  incurred  is 
limited  to  two  classes  of  cases:  1.  Breaches  of  regula- 
tions established  by  itself;  and,  2.  Violations  of  provisions 
of  the  consolidation  act,  where  no  penalty  is  provided  by 
law.  It  can  impose.no  penalty  in  any  other  case;  and  when 
a  penalty  other  than  that  of  fine  or  forfeiture  is  imposed,  it 
must,  by  the  terms  of  the  act,  be  in  the  form  of  imprison- 
ment. It  can  take  no  other  form.  ''No  penalty  to  be  im- 
posed," is  the  language  used,  "shall  exceed  the  amount  of 
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one  thousand  dollars,  or  six  months  imprisonment,  or  both.'* 
The  mode  in  which  a  penalty  can  be  inflicted  and  the  extent 
of  it  are  thus  limited  in  defining  the  power  of  the  board.  In 
their  place  nothing  else  can  be  substitated.  No  one,  for 
example,  would  pretend  that  the  board  could,  for  any  breach 
of  a  municipal  regulation  or  any  violation  of  the  consolida- 
tion act,  declare  that  a  man  should  be  deprived  of  his  right 
to  vote,  or  to  testify,  or  to  sit  on  a  jury,  or  that  he  should 
be  punished  with  stripes,  or  be  ducked  in  a  pond,  or  be 
paraded  through  the  streets,  or  be  seated  in  a  pillory,  or  have 
Lis  ears  cropped  or  his  head  shaved.  ^ 

The  cutting  off  the  hair  of  every  male  person  within  an 
inch  of  his  scalp,  on  his  arrival  at  the  jail,  was  not  intended 
and  cannot  be  maintained  as  a  measure  of  discipline  or  as  a 
sanitary  regulation.  The  act  by  itself  has  no  tendency  to 
promote  discipline,  and  can  only  be  a  measure  of  health  in 
exceptional  cases.  Had  ihe  ordinance  contemplated  a  mere 
sanitary  regulation  it  would  have  been  limited  to  such  cases 
and  made  applicable  to  females  as  well  as  to  males,  and  to 
persons  awaiting  trial  as  well  as  to  persons  under  convic* 
tion.  The  close  cutting  of  the  hair  which  is  practiced  upon 
inmates  of  the  state  penitentiary,  like  dressing  them  in 
striped  clothing,  is  partly  to  distinguish  them  from  others, 
and  thus  prevent  their  escape  and  fticilitate  their  recapture; 
They  are  measures  of  precaution,  as  well  as  parts  of  a  gen- 
eral system  of  treatment  prescribed  by  the  directors  of  the 
penitentiary  under  the  authority  of  the  state,  for  parties 
convicted  of  and  imprisoned  for  felonies.  Nothing  of  the 
kind  is  prescribed  or  would  be  tolerated  with  respect  to 
persons  confined  in  a  county  jail  for  simple  misdemeanors, 
most  of  which  are  not  of  a  very  grave  character.  For  the 
discipline  or  detention  of  the  plaintiff  in  this  case,  who  had 
the  option  of  paying  a  fine  of  ten  dollars,  or  of  being  im- 
prisoned for  five  days,  no  such  clipping  of  the  hair  was 
required.  It  was  done  to  add  to  the  severity  of  his  punish- 
ment. 

But  even  if  the  proceeding  could  be  regarded  as  a  meas- 
ure of  discipline'or  as  a  sanitary  regulation,  the  conclusion 
would  not  help  the  defendant,  for  the  board  of  supervisors 
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had  no  aathority  to  prescribe  the  discipline  to  which  per- 
sons convicted  under  the  laws  of  the  state  should  be  sub- 
jectedy  or  to  determine  what  special  sanitary  regulations 
should  be  enforced  with  respect  to  their  persons.  That  is  a 
matter  which  the  legislature  had  not  seen  fit  to  intrust  to 
the  wisdom  and  judgment  of  that  body.  It  is  to  the  board 
of  health  of  the  city  and  county  that  a  general  supervision 
of  all  matters  appertaining  to  the  sanitary  condition  of  the 
county  jail  is  confided;  and  only  in  exceptional  cases  would 
the  preservation  of  the  health  of  the  institution  require  the 
cutting  of  the  hair  of  any  of  its  inmates  within  an  inch  of 
his  scalp.* 

The  claim,  however,  put  forth  that  the  measure  was  pre- 
scribed as  one  of  health  is  notoriously  a  mere  pretense.  A 
treatment  to  which  disgrace  is  attached,  and  which  is  not 
adopted  as  a  means  of  security  against  the  escape  of  the 
prisoner,  but  merely  to  aggravate  the  severity  of  his  con- 
finement, can  only  be  regarded  as  a  punishment  additional 
to  that  fixed  by  the  sentence.  If  adopted  in  consequence 
of  tbe  sentence  it  is  punishment  in  addition  to  that  imposed 
by  the  court;  if  adopted  without  regard  to  the  sentence  it  is 
wanton  cruelty. 

In  the  present  case,  the  plaintiff  was  not  convicted  of 
any  breach  of  a  municipal  regulation,  nor  of  violating  any 
provision  of  the  consolidation  act.  The  punishment  which 
tbe  supervisors  undertook  to  add  to  tlie  fine  imposed  by  the 
court  was  without  semblance  of  authority.  The  legislature 
had  not  conferred  upon  them  the  right  to. change  or  add  to 
the  punishments  which  it  deemed  sufficient  for  offenses;  nor 
had  it  bestowed  upon  them  the  right  to  impose  in  any  case 
a  punishment  of  the  character  inflicted  in  this  case.  They 
could  no  more  direct  that  the  queue  of  the  plaintiff  should 
be  cut  off  than  that  the  punishments  mentioned  should  be 
inflicted.  Nor  could  they  order  the  hair  of  any  one,  Mon- 
golian or  other  person,  to  be  clipped  within  an  inch  of  his 
scalp.     That  measure  was  beyond  their  power.f 

*  Act  of  April  4, 1870.    BeMion  Lawi  of  1869-70,  p.  717. 

t  NoTB. — "  Thsre  Is  and  c»n  be  no  authority  In  the  state  to  poniah  as  criminal  such 
practices  or  fashions  as  are  indifferent  In  themaelTes,  and  the  obserrance  of  which  does 
not  prejudice  the  community  or  interfere  -with  the  proper  liberty  of  any  of  its  memben. 
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The  second  objection  to  the  ordinance  in  question  is 
eqnally  conclusive.  It  is  special  legislation  on  the  part  of 
the  sapenrisors  against  a  class  of  persons  who,  tinder  the 
constitution  and  laws  of  the  United  States,  are  entitled  to 
the  equal  protection  of  the  laws.  The  ordinance  was  in- 
tended only  for  the  Chinese  in  San  Francisco.  This  was 
avowed  by  the  supervisors  on  its  passage,  and  was  so  under- 
stood  by  every  one.  The  ordinance  is  known  in  the  com- 
munity as  the  ''queue  ordinance,"  being  so  designated 
from  its  purpose  to  reach  the  queues  of  the  Chinese,  and 
it  is  not  enforced  against  any  other  persons.  The  rea- 
son advanced  for  its  adoption,  and  now  urged  for  its  con- 

• 

No  b«tter  iHnstration  of  one's  rightful  liberty  In  thli  regard  can  be  given  than  the  fashion 
of  wearing  the  hair.  If  the  wearing  of  a  queue  can  be  made  nnhiwfal,  to  may  be  the  wear- 
ing of  curia  by  a  lady  or  of  a  muatache  by  a  beau,  and  the  state  may,  at  its  discretion,  tj, 
a  standard  of  hair-dressing  to  which  all  shall  conform.  The  conduslTe  answer  to  any 
■noli  legislation  is.  that  It  meddles  with  that  which  is  no  concern  of  the  state,  and  there* 
fore  invades  private  right.  The  state  might,  with  even  more  color  of  reason,  regulate  the 
tables  of  its  citisens  than  their  methods  of  wearing  their  hair ;  for  the  first  might  do 
■omething  towards  establishing  temperance  in  eating,  while  the  other  would  be  simply 
absurd  and  ridiculous. 

'*  But  if  the  state  cannot  regulate  the  fashions  of  the  hair  of  those  ontaide  the  prisonr, 
wbat  right  can  It  have  to  regulate  them  for  persons  in  confinement  under  Its  laws?  In 
other  words,  what  is  there  in  the  fact  that  one  is  undei^going  confinement  for  a  breach  of 
the  penal  laws  that  can  enlarge  the  authority  of  the  state  in  this  regard  ? 

'*  The  common  impression  that  a  prisoner  under  sentence  Is  pretty  much  at  the  arbi- 
trary disposal  of  his  keeper  is  not  only  exceedingly  erroneous,  but  it  is  one  that  leada  to 
manyabnaea.  The  principle  that  limits  his  power  we  suppose' to  be  clear  enough;  he 
may  do  whaterer  is  necessary  to  give  complete  effect  to  the  i entence  of  the  law,  but  he 
cannot  go  a  step  further,  because  the  prisoner  is  conAded  to  him  for  that  purpose,  and  for 
no  other. 

'*  Be  may  therefore  subject  him  to  the  restraint  of  irons,  if  necessary  to  his  deten- 
tion; he  may  compel  him  to  submit  to  sanitary  regulation*  cMential  to  health;  he  may 
force  him  to  work,  if  such  is  the  sentence;  he  may  require  him  to  wear  the  prison  unr 
form,  not  only  because  of  his  convenience,  but  because  of  its  utility  in  preventing 
eacapes,  and  he  may  compel  the  ohservance  of  other  regulations  which  have  the  general 
parjwse  of  the  sentence  in  view,  and  are  not  purely  arbitrary.  But  if  female  prisoners 
were  subjected  to  regulations  shocking  to  the  modesty  of  a  virtuous  woman,  or  male 
prisoners  to  those  of  an  indecent  nature,  there  should  be  no  difficulty  in  holding  that 
their  rights  were  violated.  Convicts  have  all  the  rights  of  other  citizens,  except  as  theae 
are  limited  by  the  sentence  of  the  law  and  proceedings  for  its  proper  execution. 

**  If  the  cutting  off  of  the  queue  could  be  defended  as  a  sanitary  regulation,  or  as  being 
needful  and  proper  to  prevent  escapes,  or  as  removing  something  that  interfered  with  the 
performaace  of  the  convict's  labor,  when  labor  is  a  part  of  his  punishment,  there  would 
be  a  show  of  reason  for  saying  that  the  regulation  came  within  the  Implied  powers  of 
the  prison  authorities,  but  nothing  of  this  sort  can  be  pnrtf nded.  The  wearing  of  *the 
hair  in  this  way  is  no  more  unhealthy  than  female  fashions  of  the  hair  in  general,  and 
the  convict  can  be  kept  aa  well  and  can  work  as  well  with  it  on  as  with  it  off.  The  regu- 
lation for  the  cutting  off  of  the  queue  is,  therefore,  a  fegulation  not  important  to  the  pres- 
ervation of  discipline  in  the  prison  or  to  the  due  enforcement  of  the  sentence  to  impris- 
onment, and  is  therefore  Illegitimate  and  illegal."— «7i«jrpe  Coo2«y  in  note  to  ikit  cai«^ 
Fa/.  18,  if  m<r.  Lcm,  Beg,,  j9.  680. 
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tiQaance,  is,  that  only  the  dread  of  the  loss  of  bis  queue 
will  induce  a  Chinaman  to  pay  his  fine.  That  is  to  say,  in 
order  to  enforce  the  payment  of  a  fine  imposed  upon  him,  it 
is  necessary  that  torture  should  be  superadded  to  imprison* 
ment.  Then,  it  is  said,  the  Chinaman  will  not  accept  the 
alternative,  which  the  law  allows,  of  working  out  his  fine  by 
his  imprisonment,  and  the  state  or  county  will  be  saved  the 
expense  of  keeping  him  during  the  imprisonment.  /  Probably 
the  bastinado,  or  the  knout,  or  the  thumbscrew,  or  the  rack, 
would  accomplish  the  same  end;  and  no  doubt  the  Chinaman 
woald  prefer  either  of  these  modes  of  torture  to  that  which 
entails  upon  him  disgrace  among  his  countrymen  and  carries 
with  it  the  constant  dread  of  misfortune  and  safiering  after 
death.  /  It  is  not  isreditable  to  the  humanity  and  civilization 
of  oar  people,  much  less  to  their  Christianity,  that  an 
ordinance  of  this  character  was  possible. 

The  class  character  of  this  legislation  is  none  the  less 
manifest  because  of  the  general  terms  in  which  it  is  ex- 
pressed. The  statements  of  supervisors  in  debate  on  the 
passage  of  the  ordinance  cannot,  it  is  true,  be  resorted  to 
for  the  purpose  of  explaining  the  meaning  of  the  terms  used; 
but  they  can  be  resorted  to  for  the  purpose  of  ascertaining 
the  general  object  of  the  legislation  proposed,  and  the  mis- 
chiefs sought  to  be  remedied.  Besides,  we  cannot  shut 
our  eyes  to  matters  of  public  notoriety  and  general  cogni- 
zance. When  we  take  our  seats  on  the  bench  we  are  not 
struck  with  blindness,  and  forbidden  to  know  as  judges 
what  we  see  as  men;  and  where  an  ordinance,  though 
general  in  its  terms,  only  operates  upon  a  special  race, 
sect  or  class,  it  being  universally  understood  that  it 
is  to  be  enforced  only  against  that  race,  sect  or  class, 
we  may  justly  conclude  that  it  was  the  intention  of  the 
body  adopting  it  that  it  should  only  have  such  opera- 
tion, and  treat  it  accordingly.  We  may  take  notice  of 
the  limitation  given  to  the  general  terms  of  an  ordinance 
by  its  practical  construction  as  a  fact  in  its  history,  as  we 
do  in  some  cases  that  a. law  has  practically  become  obsolete. 
If  this  were  not  so,  the  most  important  provisions  of  the 
constitution,  intended  for  the  security  of  personal  rights, 
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would,  b)'  the  general  terms  of  an  enactment,  often  be 
evaded  and  practically  annalled.  {Brown  v.  Pipet\  1  Otto.  42; 
Ohio  Life  Ins.  and  Tnvst  Co.  v.  DehoU^  16  How.  435;  Scott 
V.  Sand/ord,  19  Id.  407.)  The  complaint  in  this  case  shows 
that  the  ordinance  acts  with  special  severity  upon  Chinese 
prisoners,  inflicting  upon  them  suffering  altogether  dispro- 
portionate to  what  would  be  endured  by  other  prisoners 
if  enforced  against  them.  Upon  the  Chinese  prisoners 
its  enforcement  operates  as  ''  a  cruel  and  unusual  punish- 
ment." 

Many  illustrations  might  be  given  where  ordinances, 
general  in  their  terms,  would  operate  only  upon  a  special 
class,  or  upon  a  class,  with  exceptional  severity,  and  thus 
incur  the  odium  and  be  subject  to  the  legal  objection  of  in- 
tended hostile  legislation  against  them.  We  have,  for  in- 
stance, in  our  community  a  large  number  of  Jews.  They 
are  a  highly  intellectual  race,  and  are  generally  obedient 
to  the  laws  of  the  country.  But,  as  is  well  known,  they 
have  peculiar  opinions  with  respect  to  the  use  of  certain 
articles  of  food,  which  they  cannot  be  forced  to  disregard 
virithout  extreme  pain  and  suffering.  They  look,  for  example, 
upon  the  eating  of  pork  with  loathing.  It  is  an  offense 
against  their  religion,  and  is  associated  in  their  miuds  with 
uncleanness  and  impurity.  Now,  if  they  should  in  some 
quarter  of  the  city  overcrowd  their  dwellings  and  thus  be- 
come amenable,  like  the  Chinese,  to  the  act  concerning 
lodging-houses  and  sleeping  apartments,  an  ordinance  of  the 
supervisors  requiring  that  all  prisoners  confined  in  thecounty 
jail  should  be  fed  on  pork  would  be  seen  by  every  one  to 
be  leveled  at  them;  and,  liotwithstanding  its  general  terms, 
would  be  regarded  as  a  special  law  in  its  purpose  and  opera- 
tion. 

During  various  periods  of  English  history,  legislation, 
general  in  its  character,  has  often  been  enacted  with  the 
awowed  purpose  of  imposing  special  burdens  and  restric- 
tions upon  Catholics;  but  that  legislation  has  since  been  re- 
garded as  not  less  odious  and  obnoxious  to  animadversion 
than  if  the  persons  at  whom  it  was  aimed  had  been  particu- 
larly designated. 

36 
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But  in  our  country  hostile  and  discriminating  legislation 
by  a  state  against  persons  of  any  class,  sect,  creed  or  nation, 
in  whatever  form  it  may  be  expressed,  is  forbidden  by  the 
fourteenth  amendment  of  the  constitution.  That  amend- 
ment in  its  first  section  declares  who  are  citizens  of  the 
United  States,  and  then  enacts  that  no  state  shall  make  or 
enforce  any  law  which  shall  abridge  their  privileges  and  im- 
munities. It  further  declares  that  no  state  shall,  deprive 
any  person  (dropping  the  distinctive  term  citizen)  of  life, 
liberty  or  property,  without  due  process  of  law,  nor  deny 
io  any  person  the  equal  protection  of  the  laws.  This  inhi- 
bition upon  the  state  applies  to  all  the  instrumentalities  and 
agencies  employed  in  the  administration  of  its  government, 
to  its  executive,  legislative  and  judicial  departments,  and  to 
the  subordinate  legislative  bodies  of  counties  and  cities. 
And  the  equality  of  protection  thus  assured  to  every  one 
whilst  within  the  United  States,  from  whatever  country 
he  may  have  come,  or  of  whatever  race  or  color  he  may  be, 
implies  not  only  that  the  courts  of  the  country  shall  be  open 
to  him  on  the  same  terms  as  to  all  others  for  the  security  of 
his  person  or  property,  the  prevention  or  redress  of  wrongs 
and  the  enforcement  of  contracts;  but  that  no  charges  or 
burdens  shall  be  laid  upon  him  which  .are  not  equally  borne 
by  others,  and  that  in  the  administration  of  criminal  justice 
he  shall  su£fer  for  his  offenses  no  greater  or  different  punish- 
ment. 

Since  the  adoption  of  the  fourteenth  amendment,  congress 
has  legislated  for  the  purpose  of  carrying  out  its  provisions 
in  accordance  with  these  views.  The  revised  statutes  re- 
enacting  provisions  of  law  passed  in  1870  declare  that  ''all 
persons  within  the  jurisdiction  of  the  United  States  shall 
have  the  same  right  in  every  state  and  territory  to  make  and 
enforce  contracts,  to  sue,  be  parties,  give  evidence,  and  to 
the  full  and  equal  benefit  of  all  laws  and  proceedings  for  the 
security  of  persons  and  property  as  is  enjoyed  by  white 
citizens,  and  shall  be  subject  to  like  punishment,  pains, 
penalties,  taxes,  licenses  and  exactions  of  every  kind,  and 
to  no  other."  (Sec.  1977.)  They  also  declare  that 
''every  person  who,  under  color  of  any  statute,  ordinance, 
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regulation,  custom  or  nsage  of  any  state  or  territory,  sub- 
jects, or  causes  to  be  subjected,  any  citizen  of  the  United 
States,  or  other  person  within  the  jurisdiction  thereof,  to 
the  deprivation  of  any  rights,  privileges  or  immunities  *8e- 
cured  by  the  constitution  and  laws,  shall  be  liable  to  the 
party  injured  in  an  action  at  law,  suit  in  equity  or  other 
proper  proceeding  for  redress."     (Sec.  1979.) 

It  is  certainly  something  in  which  a  citizen  of  the  United 
States  may  feel  a  generous  pride  that  the  government  of  his 
country  extends  protection  to  all  persons  within  its  jurisdic- 
tion; and  that  every  blow  aimed  at  any  of  them*,  however 
humble,  come  from  what  quarter  it  may,  is  ''caught  upon 
the  broad  shield  of  our  blessed  constitution  and.  our  equal 
laws."* 

We  are  aware  of  the  general  feeling — amounting  to  posi- 
tive hostility — prevailing  in  California  against  the  Chinese, 
which  would  prevent  their  further  immigration  hither  and 
expel  from  the  state  those  already  here.  Their  dissimilarity 
in  physical  characteristics,  in  language,  manners  and  re- 
ligion wonld  seem,  from  past  experience,  to  prevent  the  pos- 
sibility of  their  assimilation  with  our  people.  And  thought- 
ful persons,  looking  at  the  millions  which  crowd  the  opposite 
shores  of  the  Pacific,  and  the  possibility  at  no  distant  day 
of  their  pouring  over  in  vast  hordes  among  us,  giving  rise 
to  fierce  antagonisms  of  race,  hope  that  some  way  may  be 
devised  to  prevent  their  further  immigration.  We  feel  the 
force  and  importance  of  these  considerations;  but  the  remedy 
for  the  apprehended  evil  is  to  be  sought  from  the  general 
government,  where,  except  in  cerJLain  special  cases,  all  power 
over  the  subject  lies.  To  that  government  belong  exclusively 
the  treaty-making  power  and  the  power  to  regulate  com- 
merce with  foreign  nations,  which  includes  intercourse  as 
well  as  traffic,  and,  with  the  exceptions  presently  mentioned, 
the  power  to  prescribe  the  conditions  of  immigration  or 
importation  of  persons.  The  state  in  these  particulars,  with 
those  exceptions,  is  powerless,  and  nothing  is  gained  by 
the  attempted  assertion  of  a  control  which  can  never  be 
admitted.     The  state  may  exclude  from  its  limits  paupers 

*  Judge  BUck'i  argument  in  the  Fowat  c«ie,  2  Wallace,  703. 
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and  convicts  of  other  countries,  persons  incurably  diseased, 
and  others  likely  to  become  a  burden  upon  its  resources. 
It  may  perhaps  also  exclude  persons  whose  presence  would 
ba  dangeions  to  its  established  institutions.  But  there  its 
power  ends.  Whatever  is  done  by  way  of  exclusion  beyond 
this  must  come  from  the  general  government.  That  govern- 
ment alone  can  determine  what  aliens  shall  be  permitted 
to  land  within  the  United  States  and  upon  what  conditions 
they  shall  be  permitted  to  remain ;  whether  they  shall  be  re- 
stricted in  business  transactions  to  such  as  appertain  to 
foreign  c6mmerce,  as  is  practically  the  case  with  our*  people 
in  China,  or  whether  they  shall  be  allowed  to  engage  in  all 
pursuits  equally  with  citizens.  For  restrictions  necessary 
or  desirable  in  these  matters,  the  appeal  must  be  made  to 
the  general  government;  and  it  is  not  believed  that  the  ap- 
peal will  ultimately  be  disregarded.  Be  that  as  it  may, 
nothing  can  be  accomplished  in  that  direction  by  hostile 
and  spiteful  legislation  on  the  part  of  the  state,  or  of  its 
municipal  bodies,  like  the  ordinance  in  question — legisla- 
tion which  is  unworthy  of  a  brave  and  manly  people.  Against 
such  legislation  it  will  always  be  the  duty  of  the  judiciary 
to  declare  and  enforce  the  paramount  law  of  the  nation. 

The  plaintiff  must  have  judgment  on  the  demuiTer  to  the 
defendant's  plea  of  justification;  and  it  is  so  ordered.* 

♦Note  I.— In  Be  Ah  Kong,  reported  In  3  Sawyer,  144,  the  circnitcourt  of  the  Unit«d  States, 
referring  to  the  police  power  of  the  state,  under  which  it  was  claimed  that  the  state  could 
exclude  certain  cla sties  of  persons  from  Its  limits,  said: 

"  It  is  undoubtedly  true  that  the  police  power  of  the  state  extends  to  all  matters  relating 
to  the  Internal  goyemmeut  of  the  state  and  the  administration  of  its  laws  which  have  not 
been  surrendered  tu  the  general  government,  and  embraccsregulations  affecting  the  health, 
good  order,  morals,  peace  and  saft- ty  of  society.  Under  this  power  all  sorts  of  restric- 
tions and  burdens  may  be  imposed,  having  for  their  object  the  advancement  of  the  wel- 
fare of  the  people  of  the  state,  and  when  these  are  not  In  conflict  with  establibhed  prin- 
ciples, or  any  constitutional  prohibition,  their  validity  cannot  be  questioned. 

"  It  is  equally  true  that  the  police  power  of  the  state  may  be  exercised  by  prroautionary 
measures  Bgainst  the  increase  of  crime  or  pauperism,  or  the  spread  of  infections  diseases 
from  persons  coming  from  other  countries;  that  the  state  may  entirely  exclude  convicts, 
lepers  and  persons  aiilicted'  with  incurable  disease;  may  refuse  admisaion  to  paupers, 
idiots,  lunatics  and  others  who,  from  physical  causes,  are  likely  to  become  a  charge  upon 
the  public,  until  security  is  afforded  that  they  will  not  become  such  a  charge,  and  may 
Isolate  the  temporal  ily  diseased  until  the  danger  of  contagion* is  gone.  The  legality  of 
pn-cantiouary  measures  of  this  kind  has  never  been  doubted.  The  right  of  the  state  in 
this  respect  has  its  foundation,  as  observed  by  Mr.  Justice  Grier,  in  The  Pasaokgrr  eases, 
*  in  the  sacred  law  of  eelf-defense,  which  no  power  granted  to  congress  can  restrain  or 
annul.' 
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"But  the  extent  of  tlie  power  of  the  state  to  exclude  a  foreigner  from  Its  territory  Is 
limited  by  the  right  In  which  It  has  Its  origin  -the  right  of  self-defense.  Whatever  out- 
side of  the  leglilniate  exercise  of  this  right  affects  the  intercourse  of  foreigners  with  oar 
people,  their  immigration  to  this  country  and  residenee  therein,  is  exclusiyely  within 
the  Jarlsdlction  of  the  general  government,  and  is  not  snbjeot  to  state  control  or  inter- 
ference."    (p.  151.) 

In  Chy  Lung  v.  Freeman,  reported  in  2  Otto,  275,  the  supreme  court  of  the  United  States, 
referring  to  the  same  subject,  said: 

"  We  are  not  called  upon  by  this  statute  (a  statute  of  Oalifomia)  to  decide  for  or  against 
the  right  of  a  state,  in  the  absence  of  legislation  by  congress,  to  protect  herself,  by  neces- 
sary and  proper  laws,  against  paupers  and  convicted  criminals  from  abroad,  nor  to  lay 
down  the  definite  limit  of  such  right.  If  it  exist.  Such  a  right  can  only  arise  from  a 
Tital  necessity  for  its  exercise,  and  cannot  be  carried  beyond  the  scope  of  that  necessity." 
(p.280.) 

In  Railroad  Co.  v.  Husen,  reported  in  6  Otto,  4G5,  the  supreme  court  of  the  Un<%ed 
States,  referring  further  to  this  subject,  said: 

**  It  may  also  be  admitted  that  the  police  power  of  a  state  Justifies  the  adoption  of  pre- 
cautionary measures  against  social  evils.  Under  it  a  state  may  legislate  to  prevent  the 
spread  of  crime,  or  pauperism,  or  disturbance  of  the  peace.  It  may  exclude  from  its  limits 
convicts,  paupers,  idiots  and  lunatics,  and  persons  lilcely  to  become  a  public  charge,  as 
well  as  persons  afflicted  by  contagious  or  iufectiouH  diseases;  aright  founded,  as  intimated 
in  ne  PoMtnger  cases,  7  How.  28:),  by  Mr.  Justice  Grier,  in  the  sacred  law  of  self-defense. 
( ViiU  3  Sawyer,  152.)  The  same  principle,  it  may  also  be  conceded,  would  Justify  the  ex- 
clusion of  property  dangerous  to  the  property  of  citizens  of  the  state:  for  example, 
animals  having  contagious  or  infectious  diseases.  All  these  exertions  of  power  are  in  im 
mediate  connection  with  the  protection  of  persons  and  property  against  noxious  acts  of 
other  persons  or  such  a  use  of  property  as  is  injurious  to  the  property  of  ethers.  They 
are  self-defensive."     (p.  471.) 

Note  2. — "  Some  of  the  cases  in  which  legislatures  have  attempted  to  avoid  the  pro- 
hibition of  special  legislation  by  passing  laws  general  in  form,  but  applicable  to  single 
cases  only,  are  Instructive.  It  is  known  that  many  of  the  states  have  gone  a  great  ways 
in  requiring  general  legislation  wherever  it  could  be  made  applicable,  and  in  forbidding 
special  acts,  in  many  cases.  These  provisions  are  often  found  to  run  counter  to  the  desires 
of  legislators,  and  they  are  then  evaded,  if  evasion  is  found  to  be  practicable.  Thus,  a 
legislature  forbidden  to  grant  divorces  may  undertake  to  empower  a  court  to  do  so  in  a  par- 
ticular and  exceptional  case.  (  TV/it  v.  Ttft,  3  Mich.  67;  Simondsv.  Simotidt,  103  Mass.  572.) 
Or,  having  no  power  to  impose  a  pecuniary  obligation  upon  a  mimlcIpaUty,  may  attempt 
to  do  so  indirectly,  by  giving  validity  and  force  to  the  unauthorized  action  of  individuals. 
(ITatbrouck  v.  Milieauke^,  13  Wis.  37;  Marthall  v.  Silliman,  61  111.  218;  see  ^VUUajM  v. 
Bidleman,  7  Nev.  08;  People  v.  Supervitori,ete  .,  16  Mich.  254.)  Or.  being  prohibited  from 
passing  Incorporation  acts,  may  attempt  to  so  remodel  and  extend  the  corporate  powers  of 
an  existing  corporation,  as,  in  effect,  to  create  anew  corporation.  {San  Francisco  v.  Spring 
VaUey   Water  Works,  48  CaI.  493,) 

''Many  such  lllustrationB  might  be  given, but  the  principle  which  underlies  them  all 
is  the  same,  llie  case  of  Devine  v.  Commissioners  of  Cook  Co.,  84  111.  590.  is  particularly 
instructive.  It  was  there  held  that  designating  counties  as  a  class,  according  to  a  mini- 
mum population,  which  makes  it  abRolutely  certain  but  one  county  in  the  state  can  avail 
itself  of  the  benefits  of  a  law  applicable  to  such  class,  is  nothing  but  a  device  to  evade  the 
constitutional  provision  forbidding'  special  legislation,  and  is  vtdd  for  that  reason.  Com- 
pare WeUcer  V.  Potter,  18  Ohio,  N.  S.  85.  and  Kilgore  v.  Magee,  85  Penu.  St.  4U1,  which 
seem  to  b»  contra,  but  are  dii^tln^iiJKhable. 

**If,  therefore,  the  legislation  condemned  in  the  principal  case  [the  one  here  reported] 
was  calculated  and  designed  to  be  offensive  to  and  inflict  pain  upon  people  of  one 
nationality  only,  and  would  have  been  void  if  in  terms  restricted  in  its  application  to  that 
I>eop1e,  the  geiierul  tf  rms  in  which  it  is  couched  ought  not  to  save  it  from  condemnation.'^ 

•  *  *  *  "  Punishments  are  limited  by  the  sentence  of  the  law,  and  whatever  is  im- 
posed beyond  tliat  i.^  illegal,  irrespective  of  its  tendency.  Moreover,  the  law  it.self  is 
limited  in  reH;K-ct  t«)  the  punishments  for  which  it  may  provide.  The  constitution  pro- 
hibits those  of  a  cruel  and  unusual  nature,  but  the  requirement  of  equal  protection  of  the 
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laws  to  §11  penonfl  Is  alio  proMbltorj.  M'ben  the  Uw  ImposM  a  panlshment  wliich  only 
a  oertain  cUbb  of  peraooB.  beeansd  of  peculiar  but  inoocent  habito,'  sentlmenta  or  belief a» 
can  feel,  and  impoeee  it  for  the  ayowed  purpoee  of  aifocttDg  thia  claoi  aa  others  ire  not 
affected,  it  seems  plain  that  not  only  is  the  equal  protectlou  of  the  laws  denied  to  the 
class,  but  that  they  sre  directly  and  purposely  subjected  to  pains  and  penalties  which 
others  of  different  habits,  sentiments  or  beliefs  are  never  expected  to  feel."— Judpc  CooUjf 
in  Vol.  18  A9ur,  Law,  B«g,^  684.  A     /'*  r      /^  *    ^^  *  *  /- 


Perry  Baker  et  al.  r.  The  City  op  Portland. 

Circuit  Court,  District  op  Oreoon. 
July  21,  1879. 

1.  Residencte. — The  right  to  reside  io  a  foreign  country  implies  the  right  to 

labor  there  for  a  living. 

2.  Treatt. — A  state  has  no  power  to  interfere  with  or  in  any  way  limit  the 

operation  of  a  treaty  of  the  United  States. 

3.  Idem — Powers  of  a  State.— If  it  be  admitted  that  a  state  has  the  gen- 

eral power  to  say  who  it  will  employ,  or  who  its  contractors  shall  employ, 
stiU  the  state  being  a  member  of  the  Union,  and  subordinate  in  the  ex- 
ercise of  its  general  powers  to  the  constitution  of  the  United  States  and 
the  laws  and  treaties  made  in  pursuance  thereof,  it  cannot  exercise  this 
power  in  any  case  where  it  conflicts  with  the  operation  of  such  constitu- 
tion, laws  or  treaties. 

4.  Legislative  Act  of  State  in  Conflict  with  Trsatt. — A  legislative 

act  of  the  state  of  Oregon,  which  prohibits  the  employment  by  contract- 
ors of  Chinese  upon  street  improvements  or  public  works,  but  permits 
all  other  aliens  to  be  so  employed,  is  in  conflict  with  the  treaty  between 
the  United  States  and  the  Emperor  of  China,  which  secures  to  the  Chi- 
nese, resident  here,  the  same  right  to  be  employed  and  labor  for  a  living 
as  the  subjects  of  any  other  nation,  and  is  therefore  void. 

5.  Multifariousness. — Parties  having  distinct  claims  against  the  same  de- 

fendant cannot  maintain  a  suit  in  equity  thereon,  jointly;  and  a  bill  con- 
taining two  or  more  such  claims  is  multifarious. 

6.  Contractors. — Any  number  of  persons  who  may  from  time  to  time  be  en^ 

gaged  in  making  street  improvements  under  several  and  distinct  contracts 
with  the  city  are  not  therefore  a  class  of  persons  having  a  common  in- 
terest in  the  subject  of  street  improvements  concerning  which  any  one 
or  more  may  sue  for  the  whole. 

7.  Remedy  at  Law. — A  party  threatened  with  proceedings  under  a  void  act 

has  an  adequate  remedy  at  law. 

Before  Deady,  District  Judge. 

James  O.  Chapman,  for  the  complainants. 

F.  0.  McCovm  and  Julian  C.  Morelaiid,  for  the  defendant. 
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Deady^  J.  This  suit  is  brought  to  injoio  the  city  of  Port- 
land from  enforcing  an  act  of  the  legislature,  approved 
October  16,  1872,  (Ses.  Laws,  p.  9),  entitled  ''An  act  to 
prohibit  the  employment  of  Chinese  laborers  on  the  im- 
provement of  streets  and  public  works  in  this  state."  It 
provides,  that  ''It  shall  be  unlawful  to  employ  any  Chinese 
laborers  on  any  street,  or  part  of  street,  of  any  city  or  in- 
corporated town  of  this  state,  or  on  any  public  works  or 
public  improvement  of  any  character,  except  *as  a  punish- 
ment for  crime,  and  all  contracts  which  any  person  or  cor- 
poration may  have  for  the  improvement  of  any  such  street, 
or  part  of  street,  or  public  works  or  improvements  of  any 
character,  shall  be  null  and  void  from  and  after  the  date  of 
any  employment  of  any  Cliinese  laborers  thereon  by  the 
contractor."  , 

The  bill  alleges  that  the  complainants  "are  residents, 
citizens,  property  holders  and  taxpayers  "  of  Portland,  and 
now  are  and  have  been  for  many  years  engaged  in  the  busi- 
ness of  contracting  for  and  making  street  improvements 
therein:  that  the  defendant  by  its  mayor  and  common  coun- 
cil now  require  the  complainants  and  other  contractors  to 
give  bonds  not  to  employ  any  Chinese  labor  upon  such  im- 
provements, and  threatens  to  refuse  payment  to  any  con- 
tractor and  declare  him  delinquent  who  shall  do  so;  that 
the  said  act  of  the  legislature  and  the  acts  of  the  defendant 
thereunder  are  contrary  to  the  constitution  and  laws  of  the 
United  States  and  its  treaty  with  the  Ta-Tsing  empire  and 
contrary  to  the  rights  of  "  the  complainants  and  other  prop- 
erty holders,  residents,  citizens  and  taxpayers"  of  Port- 
land and  "  the  contractors  and  bidders  upon  the  street 
improvements  and  other  public  works  of  the  defendant; 
that  the  work  upon  the  streets  of  the  defendant  is  required 
by  law  to  be  let  to  the  lowest  responsible  bidder,  and  that 
the  defendant  has  contracted  for  and  is  about  to  contract 
for  upwards  of  fifty  thousand  dollars  worth  of  work  upon 
its  streets  to  be  done  this  season,  and  has  required,  and  de- 
clares that  it  will  in  all  cases  require  contractors  and  bidders 
to  give  bond  not  to  employ  Chinese  labor  upon  such  work; 
that  "  said  acts  of  the  defendant  done  and  threatened  are 
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and  will  be  an  irreparable  injury  to  the  complainants  and 
other  contractors  and  bidders  "  upon  the  street  improre- 
ments  of  Portland  and  **  to  other  residents,  citizens,  prop- 
erty holders  and  taxpayers  "  of  the  same,  of  many  thoasands 
of  dollars;  that  ''the  injury  to  the  complainants  in  the  com- 
pletion of  their  several  contracts  with  defendant,  already 
entered  into  for  street  improvements,"  by  reason  of  being 
compelled  to  give  bond  as  aforesaid,  and  *'  the  threats  and 
declarations  of  defendant  to  prohibit  the  employment  of 
Chinese  hiborers  upon  its  street  improvements  "  by  the  means 
aforesaid  "  will  amount  to  upwards  of  one  thousand  dollars." 

Upon  reading  and  filing  the  bill — ^July  7 — an  order  was 
made  that  the  defendant  show  cause  why  a  provisional  in- 
junction should  not  issue  as  prayed  for.  The  defendant 
showed  cause  by  demurring  to  the  bill  which  on  Juljr  14 
was  argued  by  counsel. 

The  demurrer  sets  up:  1.  That  this  court  has  no  juris- 
diction to  grant  the  relief  prayed  for;  2.  That  the  bill  is 
without  equity;  3.  That  the  complainants  have  no  privity 
of  interest,  and  are  therefore  improperly  joined  as  parties; 
and,  4.  That  complainants  have  ''a  full  and  complete 
remedy  at  law." 

As  to  the  want  of  jurisdiction,  it  is  claimed  that  it  does 
not  appear  that  the  matter  in  dispute  exceeds  the  sum  of 
five  hundred  dollars,  but  on  the  hearing  it  was  tacitly  ad- 
mitted that  otherwise  this  was  a  case  of  Federal  cognizance, 
because  arising  under  a  treaty  made  by  authority  of  the 
United  States — namely,  the  treaty  of  June  18,  1858,  and 
the  additional  articles  thereto  of  July  28, 18G8,  between  the 
United  States  and  the  emperor  of  China. 

Article  5  of  said  additional  articles  declares  that  the  two 
high  contracting  parties  ''cordially  recognize  the  inherent 
and  inalienable  right  of  man  to  change  his  home  and  alle- 
giance, and  also  the  mutual  advantage  of  the  free  migration 
and  emigration  of  their  citizens  and  subjects  respectively 
from  the  one  country  to  the  other,  for  the  purpose  of  curios- 
ity, of  trade,  or  as  permanent  residents,'"  while  article  6  of 
the  same  declares  that  "Chinese  subjects  visiting  or  resid- 
ing in  the  United  States  shall  enjoy  the  same  privileges,  im- 
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muni  ties  and  exemptions  in  respect  to  travel  or  residence  as 
may  be  then  enjoyed  by  the  citizens  or  subjects  of  the  most 
favored  nation,"  and  that  citizens  of  the  United  States  visit- 
ing or  residing  in  China  shall  enjoy  there  the  same  privi-* 
leges,  etc.     (Public  Treaties,  U.  8.  148.) 

This  treaty,  until  it  is  abrogated  or  modified  by  the  polit- 
ical department  of  the  government,  is  the  supreme  law  of 
the  land,  and  the  courts  are  bonnd  to  enforce  it  fully  and 
fairly.  An  honorable  man  keeps  his  word  under  all  circum- 
stances, and  an  honorable  nation  abides  by  its  treaty  obli- 
gations, even  to  its  own  disadvantage. 

The  state  cannot  legislate  so  as  to  interfere  with  the  opera- 
tion of  this  treaty  or  limit  or  deny  the  privileges  or  immu- 
nities guaranteed  by  it  to  the  Chinese  residents  in  this 
country.  As  was  said  by  Mr.  Justice  Field  in  the  "queue 
ordinance  case,"  lately  decided  in  the  circuit  court  for  the 
district  of  California  {antCy  652)  to  the  national  government 
'*  belong  exclusively  the  treaty-making  power  and  the  power 
to  regulate  commerce  with  foreigu  nations,  which  includes 
intercourse  as  well  as  traffic.  *  *  *  That  government 
alone  can  determine  what  aliens  shall  be  permitted  to  land 
within  the  United  States  and  upon  what  conditions  they 
shall  be  permitted  to  remain." 

It  will  be, observed  that  the  treaty  recognizes  the  right  of 
the  Chinese  to  change  their  home  and  allegiance  and  to 
visit  this  country  and  become  permanent  residents  thereof, 
and  as  such  residents  it  guarantees  to  them  all  the  privileges 
and  immunities  that  may  be  enjoyed  here  by  the  citizens  or 
subjects  of  any  nation.  Therefore,  if  the  state  can  restrain 
and  limit  the  Chinese  in  their  labor  and  pursuits  within  its 
limits,  it  may  do  the  same  by  the  subjects  of  Great  Britain, 
France,  or  Germany. 

True,  this  act  does  not  undertake  to  exclude  the  Chinese 
from  all  kinds  and  fields  of  employment.  But  if  the  state, 
notwithstanding  the  treaty,  may  prevent  the  Chinese  or  the 
subjects  of  Great  Britain  from  working  upon  street  improve- 
ments and  public  works,  it  is  not  apparent  why  it  may  not 
prevent  them  from  engaging  in  any  kind  of  employment  or 
working  at  any  kind  of  labor. 
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Nor  can  it  be  said  with  any  show  of  reason  or  faii-ness 
that  the  treaty  does  not  contemplate  that  the  Chinese  shall 
have  the  right  to  labor  while  in  the  United  States.  It  im- 
pliedly recognizes  their  right  to  make  this  country  their 
home,  and  expressly  permits  them  to  become  permanent 
residents  here;  and  this  necessarily  implies  the  right  to  live 
and  to  labor  for  a  living.  It  is  difficult  to  conceive  a  grosser 
case  of  keeping  the  word  of  promise  to  the  ear  and  breaking 
it  to  the  hope  than  to  invite  Chinese  to  become  permanent  res- 
idents of  this  country  upon  a  direct  pledge  that  they  shall 
enjoy  all  the  privileges  here  of  the  most  favored  nation,  and 
then  to  deliberately  prevent  them  from  earning  a  living,  and 
thus  make  the  proffered  right  of  residence  a  mere  mockery 
aud  deceit.  In  Chapman  v.  Toy  Lovg,  4  Saw.  36,  this  court, 
in  considering  these  provisions  of  this  treaty,  said:  ''The 
right  to  reside  in  the  country,  with  the  same  privileges  as 
the  subjects  of  Great  Britain  or  France,  implies  the  right  to 
follow  any  lawful  calling  or  pursuit  which  is  open  to  the  sub- 
jects of  these'  powers." 

Whether  it  is  best  that  the  Chinese  or  other  peoples 
should  be  allowed  to  come  to  this  country  without  limit  and 
engage  in  its  industrial  pursuits  without  restraint  is  a  serious 
question,  but  one  which  belongs  solely  to  the  national  gov- 
ernment. Upon  it  there  has  always  been  a  difference  of 
opinion,  and  probably  will  be  for  ye^s  to  corned 

But  so  far  as  this  court  and  the  case  before  it  is  concerned, 
the  treaty  furnishes  the  law,  and  with  that  treaty  no  state  or 
municipal  corporation  thereof  can  interfere.  Admit  the 
wedge  of  state  interference  ever  so  little,  and  there  is 
nothing  to  prevent  its  being  driven  home  and  destroying 
the  treaty  and  overriding  the  treaty-making  power  altogether. 
But  it  is  not  necessary  to  consider  further  this  feature  of 
the  case,  because,  this  demurrer  must  be  sustained  upon 
other  grounds. 

These  complainants  cannot  jointly  maintain  this  suit. 
There  is  no  privity  of  interest  between  them.  They  are 
neither  partners  nor  co-contractors.  If  either  has  a  cause 
of  suit  it  is  on  account  of  his  separate  contract  with  the 
city  concerning  the  improvement  of  distinct  streets  or  parts 
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thereof.  They  have  no  common  interest  in  the  subject  or 
object  of  the  suit,  but  assert  distinct  and  several  claims 
against  the  defendant  growing  out  of  distinct  and  several 
contracts  and  matters  relating  thereto.  The  complainants 
are  misjoined  and  the  bill  is  so  far  multifarions.  ( Yeaton 
V.  iewoaj,  8  Pet.  126;  West  v.  BandaU,  2  Mas.  200;  Story's 
Eq.  P.,  sees.  279,  283,  544.) 

On  the  argument  of  the  demurrer  it  was  sought  to  be 
maintained  that  the  complainants  and  other  persons  not 
named  therein  who,  like  the  complainants,  are  engaged  in 
taking  and  performing  contracts  for  the  improvement  of 
streets,  constitute  a  class,  called  contractors,  who  therefore 
have  a  common  interest  in  the  subject  of  this  suit,  and  that 
such  being  the  case  a  bill  may  be  maintained  by  one  or  morid 
for  the  benefit  of  the  whole,  as  in  the  case  of  a  creditor's 
bill  or  a  bill  by  the  part  of  a  crew  of  a  privateer  against 
prize  agents  for  an  account. 

But  there  is  no  analogy  between  these  cases  and  the  one 
under  consideration.  All  persons  engaged  in  making  street 
improvements,  may  have  an  interest  in  the  questions  in- 
volved in  this  litigation,  but  they  have  no  interest  in  the 
object  of  this  or  any  suit  to  injoin  the  defendant  from  en- 
forcing the  act  against  Chinese  labor,  unless  they  are  actual 
and  proper  parties  to  it.  Persons  engaged  in  making  street 
improvements  under  several  and  distinct  contracts  with  the 
city,  are  not,  therefore,  a  class  of  persons  having  a  common 
interest  in  the  subject  of  street  improvements,  concerning 
which  any  one  or  more  may  sue  for  the  whole.  (Story  Eq. 
P.,  sec.  97  et  seq,;  Adams  Eq.,  sec.  319.) 

Neither  does  it  appear  that  the  matter  in  dispute  here  ex- 
ceeds in  value  the  sum  of  five  hundred  dollars.  The  matter 
in  dispute  is  the  alleged  right  of  the  complainants  to  per- 
form the  two  several  contracts  which  they  have  taken  for  the 
improvement  of  the  streets  without  being  prohibited  from 
employing  Chinese  labor.  The  injury  which  they  may  sus- 
tain by  reason  of  the  act  being  enforced  against  them  is  the 
only  practical  test  of  the  value  of  the  matter  in  dispute. 
The  bill  alleges  that  this  will  be  more  than  one  thousand 
dollars;  but  the  allegation  is  vague  and  uncertain,  and  the 
estimate  appears  to  include  not  only  the  loss  which  may 
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arise  upon  the  coutracts  which  the  oomplainantd  now  have, 
bat  others  which  they  maj  hereafter  undertake. 

Again,  it  is  easy  to  see  how  the  Chiuese  who  are  excluded 
from  a  certain  field  of  labor  by  this  act,  and  the  property 
holders  who,  notwithstanding  the  pretense  in  the  emergency 
clause,  that  it  was  made  for  their  benefit,  are  thereby  com- 
pelled to  pay  the  increased  cost  of  improving  the  streets  ^^ 
joining  their  property  are  injured  by  the  operation  of  it, 
but  the  case  of  the  contractor  is  different.  If,  as  is  assumed, 
the  exclusion  of  Chinese  labor  increases  the  cost  of  ti»e 
work,  then  presumably  the  contractor  gets  more  for  doing 
it.  No  one  is  bound  to  take  a  contract  to  improve  tiie 
streets;  and  it  beiug  understood  when  the  contract  is  let  that 
Chinese  labor  shall  not  be  employed,  the  reasonable  infer- 
ence is  that  parties  make  their  bids  accordingly. 

The  demurrer  is  sustained,  and  the  restraining  ordet 
vacated. 

Oil  la  rehearing  of  tiiis  case  before  Mr.  Justice  Field,  and  Ddady,  IKstrict 
Judge,  on  August  21,  1879,  the  decree  sustaining  the  demurrer  was  affirmed, 
and  the  bill  dismissed.  In  delivering  the  oral  opinion  of  the  courts  Mr. 
justice  Field,  in  substance,  said: 

I  agree  with  the  ruling  of  the  district  judge  in  sustainiug  the 
demurrer  to  this  bill;  and  for  the  additional  reason  that  the 
{>laintiff8  have  an  adequate  remedy  at  law.  Assuming  that  the 
act  in  question  is  invalid,  because  in  couflict  with  our  treaty 
with  tbe  emperor  of  China,  then  the  plaintiffs,  as  bidders  or 
contractors,  may  disregard  it,  and  if  the  city  refuses  to  give 
them  contracts  to  which  they  are  otherwise  entitled,  or  to  pay 
them  for  contracts  performed  with  the  aid  of  Chinese  labor^ 
they  may  sue  the  city  at  law,  either  to  compel  the  municipal 
authorities  to  give  them  the  contracts  to  which  they  are  entitled, 
or  to  pay  them  for  those  they  have  performed. 

Note. — It  is  said  that  the  state  has  the  same  right  as  an  individual  to  say 
who  it  will  employ.  This  proposition  assumes  that  the  state  is  the  employer 
of  persons  who  work  upon  street  improvements.  But  this  is  denied  upon  the 
ground  that  the  owner  of  the  property  being  compelled  to  pay  for  the  im- 
provement is  the  real  employer,  and  that  the  state  only  interferes  to  compel 
the  owner  to  make  the  improvement,  and  to  secure  uniformity  in  the  char- 
acter and  time  of  doing  the  same. 

But  admitting,  for  the  present,  that  the  state  has  such  -a  general  rights 
and  further  that  it  is  the  employer  of  persons  who  work  upon  street  in- 
provcmeuts  under  contractors,  yet  the  state,  being  a  member  of  the  Union, 
and  subordinate  to  tlie  constitution,  laws  and  treaties  of  the  United  States, 
in  the  exercise  of  its  powers,  it  may  be  restricted  in  the  exercise  of  this  right 
-  particular  instances,  by  the  operation  of  such  constitution,  iMft  or  treatieir. 
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For  instance,  the  state  has  tbe  general  power  of  taxation,  but  as  a  member 
of  the  Union  it  is  restrained  in  the  exercise  of  this  power  by  the  operation 
of  the  constitution  and  laws  of  the  United  States,  so  that  it  is  in  effect  pro- 
hibited from  taxing  articles  of  great  value,  the  property  of  its  citizens,  be- 
cause the  same  are  also  the  agencies  or  means  by  which  the  national  govern- 
ment exercises  its  comparatively  supreme  powers.  The  bonds  and  notes  of 
the  United  States,  issued  by  it  in  pursuance  of  its  power  to  borrow  money, 
are  instances  in  point. 

Therefore,  if  the  state  cannot  exercise  this  general  right  to  say  who  it  will 
employ  in  this  class  of  cases  without  coming  in  conflict  with  the  operation  of 
the  treaty,  then  it  is  virtually  prohibited  from  so  doing.  This  treaty  having 
guaranteed  to  tbe  Chinese  the  right  to  reside  here  permanently  wifh  the  same 
privileges  and  immunities  as  the  subjects  of  Great  Britain,  Grermany  and 
France,  which  certainly  includes  the  right  to  labor  for  a  living,  if  it  includes 
anything,  the  state  cannot,  in  the  exercise  of  any  of  its  admitted  general  pow- 
ers, limit  or  deny  this  right. 

If  this  act  bad  provided  that  no  alien  should  be  employed  on  street  im- 
provements or  public  works  it  might  be  said  that  it  did  not  discriminate 
against  Chinese  and  was  therefore  not  obnoxious  to  the  charge  of  infringing 
the  treaty.  But  as  it  is,  the  act  in  effect  denies  the  Chinese  the  privilege  of 
laboring  for  a  living  in  a  field  where  it  pennits  all  other  aliens  to  be  employed 
without  restriction,  and  thus  so  far  denies  to  them  the  privileges  and  immu- 
nities enjoyed  by  the  subjects  of  other  nations,  which  is  directly  contrary  to 
the  treaty. 

The  only  legal  remedy  for  the  evils,  real  or  fancied,  of  Chinese  or  other  im- 
migration, is  by  an  appeal  to  the  national  government,  in  whom  the  power 
over  the  subject  is  exclusively  vested.  But  the  fact  is,  the  anti-Chinese  legis>- 
lation  of  the  Pacific  coast  is  but  a  poorly  disguised  attempt  on  the  part  of 
the  state  to  evade  and  set  aside  the  treaty  with  China,  and  thereby  nullify  an 
act  of  the  national  government.  Between  this  and  *Hhe  firing  on  Fort  Sum- 
ter," by  South  Carolina,  there  is  the  difference  of  the  direct  and  indirect — and 
nothing  more.  »     M.  P.  D. 
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Circuit   Court,  District  of   California. 
August  14,  1879. 

1.  .Transfer  of  Title  to  Give  Jurisdiction. — Where  a  citizen  of  the 
state  transfers  real  property  to  an  alien,  the  circuit  court  of  the  United 
States  will  take  jurisdiction  of  a  suit  affecting  such  property  brought  by 
the  alien  against  another  citizen,  although  the  conveyance  was  upon  a 
nominal  consideration,  and  made  for  the  purpose  of  giving  the  court 
jurisdiction,  provided  it  be  not  accompanied  with  an  agreement  to  re- 
transfer  the  property  to  the  grantor  after  the  termination  of  the  litiga- 
tion. The  court  in  the  absence  of  such  agreement  will  not  inquire  into 
the  motives  which  induced  the  transfer. 
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Before  Mr.  Justice  Field,  and  Sawyer,  Circuit  Judge. 

This  case  came  before  the  court  on  a  plea  of  abatement 
to  the  jurisdiction  of  the  court.  The  facts  are  stated  in  the 
opinion. 

George  W.  Gordon,  in  support  of  the  plea. 

Wm.  L'vine,  contra. 

By  the  Court,  Mr.  Justice  Field.  This  is  a  sait  in 
equity,  to  restrain  the  defendants  from  carrying  into  effect 
certain  proceedings  taken  by  them  for  the  reclamation  of 
swamp  and  overflowed  lands  in  San  Joaquin  county. 

The  complainant  is  a  subject  of  the  king  of  Spain,  and 
claims  to  be  the  owner  of  an  undivided  fourth  interest  in  a 
portion  of  these  lands  under  a  deed  executed  in  August, 
1877,  by  Henry  M.  Naglee,  who  then  held  the  entire  estate. 
The  deed  recites  a  consideration  of  one  dollar,  but  the  evi- 
dence of  the  complainant  shows  that  no  consideration  was 
ever  paid,  and  that  the  deed  was  executed  to  enable  him  to 
bring  this  case  in  the  circuit  court  of  the  United  States; 
and  also,  that  the  expenses  of  the  litigation  have  been  hith- 
erto borne  by  his  grantor. 

The  defendants  have  interposed  a  plea  in  abatement  to  the 
suit,  that  the  complainant  was  not  at  the  time  of  its  insti- 
tution the  actual  owner  of  any  interest  in  the  premises  to  be 
affected  by  the  reclamation  intended;  and  that  the  deed  of 
Naglee,  under  which  he  claims,  is  merely  colorable,  made 
and  delivered  simply  to  give  the  court  jurisdiction,  and 
upon  the  understanding  that  the  grantor  was  to  retain  all 
the  interest  in  the  premises. 

Upon  the  evidence  stated  the  defendants  rely  to  sustain 
the  plea,  and  oust  the  court  of  jurisdiction,  Naglee,  the 
grantor,  being  a  citizen  of  California,  the  state  of  which 
they  are  citizens. 

There  is  no  doubt,  that  the  sole  object  of  the  deed  to  the 
complainant  was  to  give  this  court  jurisdiction,  and  that  the 
grantor  has  borne,  and  still  bears  the  expenses  of  the  suit. 
But  neitlier  of  these  facts  renders  the  deed  inoperative  to 
transfer  the  title.     The  defendants  are  not  in  a  position  to 
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question  the  right  of  the  grantor  to  give  away  the  property 
if  he  chooses  so  to  do.  And  the*  court  will  not,  at  the  sug- 
gestion of  a  stranger  to  the  title,  inquire  into  the  motives 
Tvhich  induced  the  grantor  to  part  with  his  interest.  It  is 
sufficient  that  the  instrument  executed  is  valid  in  law,  and 
that  the  grantee  is  of  the  class  entitled  under  the  laws  of 
congress  to  proceed  in  the  federal  courts  for  the  protection 
of  his  rights.  It  is  only  when  the  conveyance  is  executed, 
to  give  the  court  jurisdiction,  and  is  accompanied  with  an 
agreement  to  re-transfer  the  property  at  the  request  of  the 
grantor  upon  the  termination  of  the  litigation,  that  the  pro- 
ceeding will  be  treated  as  a  fraud  upon  the  court.  '  Such 
was  the  case  of  Barney  v.  Baltimore  City,  upon  which  the 
defendants  rely.  (6  Wall.  280.)  Here  there  was  no  such 
agreement;  and  it  will  be  optional  with  the  complainant  to 
re-transfer  or  to  retain  the  property.  He  is  by  the  deed 
absolute  owner  of  the  interest  conveyed,  and  can  only  be 
deprived  of  it  at  his  own  will,  and  upon  such  considerations 
as  he  may  choose  to  exact.  Being  such  owner,  and  a  sub- 
ject of  a  country  on  terms  of  amity  with  the  United  States, 
his  right  to  seek  the  federal  court  is  indisputable.  (See 
Bmgga  v.  French,  2  Sumner,  255-7.) 

The  complainant  must  have  judgment  on  the  plea  of  abate- 
ment; and  the  defendants  must  file  their  answer  on  or  be- 
fore the  next  rule  day;  and  it  is  so  ordered. 


The  Town  op   Gold  Hill  v.  Caledonia  Silver 

Mining  Company. 

CiBCun?  Court,  Distbict  of  Nevada. 
August  25, 1879. 

1.  Taxation  of  Mines. — In  article  ten  of  the  Constitution  of  Nevada  the 

words  *' mines  and  mining  claims"  do  not  include  the  surface  improve- 
ments on  a  mining  claim.     Such  improvements  are  subject  to  taxation. 

2.  Idbm — Municipal  Corporation. — It  being  conceded  that  the  legislature 

has  power  to  establish  a  municipal  corporation  and  to  confer  on  it  a  por- 
tion of  the  legislative  power,  including  a  power  of  taxation,  this  court 
will  not  enter  upon  an  inquiry  as  to  whether  the  defendant,  who  is  taxed 
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by  it,  is  benefited  or  not  by  being  included  within  the  corporate  limits, 
with  a  view  to  determining-  the  validity  of  the  tax.  That  inquiry  is 
properly  a  legislative  and  not  a  judicial  one. 

Before  Sawyer,  Circuit  Judge,  and  Hillyer,  District  Judge. 

The  agreed  statement  of  facts  and  the  evidence  together, 
show  that  the  plaintiff  is  a  municnpal  corporation,  and  the 
defendant  a  mining  corporation,  having  a  mining  claim 
within  the  corporate  limits;  that  upon  this  claim  there 
are  hoisting  works  and  machinery  affixed  to  the  soil;  that 
there  is  also  personal  property  about  the  mine  used  in  work- 
ing it;  that  a  tax  for  municipal  purposes  was  levied  upon 
the  town  lots  which  embrace  the  surface  of  defendants' 
mining  claim,  upon  the  improvements  and  the  personal 
property.  This  suit  is  brought  to  inforce  the  payment  of 
the  tax  so  levied. 

John  Harris,  and  Leuns  &  Deal,  lot  plaintiff. 

Six)ne  &  Uiles,  for  defendant. 

By  the  Court,  Hillyer,  J.  The  defendant  resists  the 
payment  of  the  tax  levied  upon  it  by  the  plaintiff  on  two 
grounds.  Firstly,  because  the  tax  is  in  violation  of  article  ten 
of  the  constitution  of  the  state  of  Nevada,  which  restricts 
the  power  of  taxation  to  the  ''proceeds  alone"  of  ''mines 
and  mining  claims."  The  defendant  contends  that  this  ar- 
ticle forbids  not  only  the  taxation  of  the  body  of  the  mine 
itself,  but  also  the  permanent  engines  and  machinery  affixed 
to  the  soil,  which,  it  is  said,  are  included  in  the  words 
"mines  and  mining  claims."  It  is  also  claimed  that  the 
tax  on  the  personal  property  used  in  carrying  on  the  work 
of  the  mine  is  essentially  a  tax  on  the  mining  claim. 
Whether  or  not  this  objection  to  the  tax  is  well  taken  de- 
pends upon  the  true  sense  the  words  "  mines  and  mining 
claims"  were  intended  to  have  as  used  in  the  constitution. 
So  far  as  the  personal  property,  not  fixed  to  the  soil,  is  con- 
cerned, there  seems  to  be  no  reasonable  ground  for  exempt- 
ing it  from  taxation  as  included  either  in  the  term  mine  or 
mining  claim. 

The  hoisting  works,  with  its  machinery,  is  much  more 
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plausibly  claimed  to  be  fairly  included  in  the  term  ^' mines 
and  mining  claims."  But  even  as  to  them  there  are  satis- 
factory reasons  showing  that  the  framers  of  the  constitution 
did  not  intend  to  exempt  the  hoisting  works  and  machinery, 
and  generally  the  surface  improvements  of  a  mine  from  taxa- 
tion. It  cannot  of  course  be  denied  that  under  many  cir- 
cumstances the  words  mine  and  mining  claim  include  both 
the  mine  proper  beneath  the  surface  and  the  works  above 
on  the  surface;  but  here  the  question  is,  under  all  the  cir- 
cumstances, in  what  sense  did  the  framers  of  the  constitu- 
tion use  these  words  ?  No  presumptions  are  to  be  made  in 
favor  of  exemptions  from  taxation;  on  the  contrary,  all  the 
presumptions  are  against  them.  {Railroad  Co,  v.  Gaines^  7 
Otto  697.)  If  the  words  to  be  construed  will  fairly  bear  a 
construction  narrower  than  the  one  claimed  by  the  defend- 
ant, we  must  presume  the  legislature  or  framers  of  the  con- 
stitution used  them  in  the  more  restricted  sense,  inclining 
to  that  construction  which  will  trench  as  little  as  possible 
on  the  staters  power  of  taxation,  a  power  vital  to  its  exist- 
ence. In  the  case  of  PUxU  v.  Union  Pacific  BaUroad  Co.,  9 
Otto,  48,  the  supreme  court  of  the  United  States  lays 
down  a  rule  of  construction  which  can  be  applied  with  profit 
in  this  case.  ''There  is,"  says  the  court,  ''  always  a  tend- 
ency to  construe  statutes  in  the  light  in  which  they  appear 
when  the  construction  is  given.  *  *  *  But  in  endeavor- 
ing to  ascertain  what  the  congress  of  1862  intended,  we 
must,  so  far  as  possible,  place  ourselves  in  the  light  that 
congress  eujoyed,  look  at  things  as  they  appeared  to  it,  and 
discover  its  purpose  from  the  language  used  in  connection 
with  the  attending  circumstances." 

From  before  the  organization  of  the  territory  of  Nevada 
down  to  the  adoption  of  the  present  constitution  this  was 
essentially  a  country  of  mines  and  mining  claims,  and  the 
exemption  of  mining  property  to  the  extent  claimed  by  the 
defendant  would  have  made  it  impracticable,  probably,  to 
establish  a  state  government.  We  find  from  the  beginning 
a  distinction  taken  and  kept  up  in  the  revenue  laws,  between 
the  mine  or  mining  claim  and  the  surface  improvements. 
In  1861  ''mining  claims"  were  exempted  from  taxation, 
37 
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while  the  maohinerj  and  improyements  on  the  claim  were 
taxed.  (Laws  of  1861,  p.  146;  see,  also,  Laws  of  1862,  p. 
132;  Laws  of  1864,  p.  38.)  These  laws  all  keep  up  the  dis- 
tinction between  mines  and  improvements  on  them,  classing 
the  former  as  real  and  the  latter  as  personal  property. 

The  first  constitutional  convention,  which  met  in  1863, 
framed  a  constitution  which  provided  for  the  taxation  of  all 
property,  including  in  terms  '*  mines  and  mining  property.'' 
This  was  rejected  by  the  people.  The  present  constitution 
was  framed  in  1864,  and  article  ten  provides  for  the  taxation 
of  all  property,  "real,  personal,  and  possessory,  excepting 
mines  and  mining  claims."  The  convention  of  1864  took 
the  rejected  constitution  of  1863  as  the  basis  for  a  new  one, 
and  proceeded  to  alter  and  amend  it;  the  mosfc  important 
amendment  being  in  article  ten.  The  change  is  significant. 
The  constitution  of  1863  provided  for  a  tax  on  mines  and 
mining  property;  that  of  1864  excepts  ''mines  and  mining 
claims"  from  taxation,  providing  for  a  tax  on  the  proceeds 
alone.  Why  this  change  of  the  words  ''  mining  property" 
to  ''mining  claim?"  The  debates  in  the  convention  shciw 
quite  clearly.  It  is  evident  the  members  had  in  their  minds 
that  distinction  between  mines  and  mining  property,  or  im- 
provements, which  appears  in  the  previous  territorial  legis- 
lation, and  intended  by  the  language  used,  an  exemption  of 
the  body  of  the  mining  ground  only,  leaving  the  proceeds, 
whenever  a  mine  yielded  any,  and  the  mills,  hoisting  works, 
engines,  and  other  "mining  property,"  still  subject  to  taxa- 
tion. A  few  quotations  from  the  debates  will  make  this  ap- 
parent. Mr.  Banks  said  that  "not  only  in  California,  but 
in  this.constitution,  framed  by  the  former  convention,  which 
we  have  adopted  as  our  basis,  there  has  always  been  a  dis- 
tinction made  between  mines  and  mining  property.  I  pro^ 
pose  to  preserve  that  distinction.  *  *  *  Mining  prop- 
erty is  considered  to  embrace  all  the  improvements  on  mines, 
and  that  is  included  with  and  taxed  as  other  property  is 
taxed.  Mills,  hoisting  houses,  and  all  the  other  property 
connected  with  mining  operations,  which  is  distinct  from  the 
mine  itself,  have  been  taxed  as  mining  property.  *  *  * 
If  the  members  of  the  former  convention  had  not  clearly 
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recognized  that  distinction  they  would  not  have  used  the 
two  sets  of  words  but  would  have  said  '  mining  property' 
alone  or  *  mines'  alone.**  (Con.  debates,  p.  224.)  And  he 
goes  on  to  show  why  the  mines  should  not  be  taxed.  This 
position  taken  by  Mr.  Banks  is  nowhere  questioned  through- 
out the  discussion  of  article  ten.  Wherever  any  allusion 
is  made  to  the  matter,  it  is  such  as  to  show  that  there  was 
no  objection  on  the  part  of  the  mining  interest  to  taxation 
of  improvements  on  mines. 

Mr.  DeLong,  an  ardent  advocate  of  the  mining  interest, 
at  one  time  said  that  for  the  sake  of  compromising  he  was 
willing  to  abandon  the  position  he  had  at  heart:  ''that 
nothing  bat  the  proceeds  and  improvements  of  mines  and 
not  the  mines  themselves  should  be  taxed,"  etc.  (Debates, 
p.  321.)  Again  he  says:  ** I  believe  they  (the  mines)  are 
not  such  property  as  should  be  included  in  taxation  beyond 
the  proceeds  and  the  improvements.'*  (Id.,  p.  822.)  Again : 
"  We  are  willing  to  pay  on  everything  that  is  in  sight,  or 
that  we  know  we  have  got.  Tou  may  tax  every  dollar  taken 
from  the  mines  and  every  building  erected  upon  them;  and 
when  you  have  gone  that  far  we  think  you  have  gone  far 
enough.*'    (Id.,  p.  336;  see,  also,  p.  339,  418.) 

Throughout  the  whole  discussion  of  article  ten,  which 
was  quite  general  and  lasted  several  days,  there  does  not 
appear  to  have  been  any  question  raised  about  the  propriety 
of  taxing  mills,  hoisting  works,  and  all  other  surface  im- 
provements of  mines  and  mining  claims.  This  seems  to 
have  been  conceded  on  all  sides;  it  could  not  justly  have 
been  otherwise.  There  would  have  been  no  fairness  in  ex- 
empting from  taxation  such  mining  property,  having,  as  it 
did,  a  value  as  easily  ascertainable  as  that  of  farming  prop- 
erty. The  contest  between  the  farmers  and  miners  was  in 
reference  to  taxing  the  mines  considered  as  a  thing  distinct 
from  all  other  property.  The  miners,  with  much  show  of 
reason,  objected  to  a  tax  upon  the  mine,  because  until  pro- 
ceeds came  out  of  it  its  value  was  wholly  prospective  and 
uncertain.  This  was  the  whole  extent  of  the  discrimination 
asked  in  their  favor.     They  were  willing  at  all  times  to  be 
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taxed  on  the  proceeds  and  sarface  improvements  of  their 
mines. 

Doubtless  very  great  importance  should  not  be  attached 
to  individual  expressions  of  members  of  the  convention, 
but  they  may  be  considered  in  connection  with  other  sur- 
rounding circumstances,  and  may  help  to  make  clear  the 
sense  of  the  words  ''mines  and  mining  claims*'  as  used  in 
the  constitution.  When,  however,  it  appears  that  the  words 
were  universally  understood  by  the  members  in  a  particular 
sense,  it  is  difficult  to  resist  the  conclusion  that  the  words 
were  used  in  that  sense,  although  capable  of  use  in  another. 

The  practical  construction  placed  upon  article  ten,  since 
the  adoption  of  the  constitution,  has  been  to  preserve  the 
distinction  between  mining  claims  and  the  surface  improve- 
ments thereon.  The  first  state  legislature,  using  the  words 
of  the  constitution,  exempted  ''mines  and  mining  claims" 
from  taxation,  and  under  this  law  the  improvements  on  such 
claims  have  ever  since  been  taxed.  The  evidence  in  favor 
of  that  construction  which  distinguishes  th^  mine  from  the 
improvements  on  it,  consists  in  the  distinction  which  ex- 
isted before  the  making  of  the  constitution,  agreeably  to 
which  the  mine  was  not,  and  the  improvements  were,  taxed; 
the  debates  in  the  convention  showing  the  sense  in  which 
the  words  were  generally  understood  by  the  members;  and, 
lastly,  the  practical  construction  placed  upon  the  words 
from  the  time  of  the  first  state  legislature  until  now.  Upon 
this  evidence  we  think  the  words  "mines  and  mining 
claims,^'  as  used  in  the  constitution,  do  not  include  any- 
thing more  than  the  body  of  the  miue  or  claim  itself,  and 
that  the  hoisting  works,  engines,  and  other  surface  improve- 
ments, are  subject,  like  other  property,  to  taxation. 

Secondly:  The  defendant  claims  the  tax  to  be  illegal  be- 
cause the  property  taxed  though  within  the  chartered  limits 
of  the  town  is  not  within  its  actual  limits;  and  the  defend- 
ant, not  deriving  any  benefit  from  the  town  government,  the 
tax  amounts  to  a  taking  of  private  property  for  a  public  use 
without  just  compensation. 

The  testimony  shows  that  the  premises  taxed  have  been 
surveyed  into  blocks  and  town  lots,  and  so  designated  on 
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the  town  map;  that  the  town  had  bailt  no  roads  to  defend- 
ant's works;  that  no  aid,  or  aid  of  a  very  doubtful  kind, 
could  be  given  in  case  of  fire  by  the  town  fire  department; 
and  in  the  opinion  of  most  of  the  witnesses  the  defendant 
derived  no  benefit  from  being  included  in  the  town  limits. 
The  defendant  does  not  question  the  power  of  the  legisla- 
ture to  establish  public  corporations  for  public  and  munici- 
pal purposes,  and  define  their  limits;  nor  to  confer  on  them 
power  to  tax  property  within  the  corporate  limits  in  general; 
nor  is  the  town  ordinance,  passed  in  pursuance  of  the  char- 
ter of  the  town  of  Gold  Hill,  attacked  as  an  illegal  exercise 
of  the  town's  power  to  tax  as  a  whole.  The  argument  is, 
that  it  is  proper  to  inquire  whether  the  defendant  is  or  is 
not  benefited  by  the  town  government;  and  if  not,  the  tax, 
so  far  as  concerns  the  defendant,  is  illegal,  as  a  taking  of 
private  property  without  compensation.  Cases  from  Ken- 
tucky, Iowa,  and  Nebraska,  are  cited  in  support  of  this 
argument.  In  Kentucky,  where  one  having  thirty-one  acres 
of  agricultural  or  horticultural  land  objected  to  paying  a 
city  tax,  it  was  held  that  where  the  object  was  to  give  the 
border  population  a  ''local  government  and  the  benefit  of 
police  regulations"  the  tax  was  valid.  The  court  said, 
however,  that  it  would  have  been  otherwise  if  the  object 
had  been  to  tax  the  property  merely  in  order  to  increase 
the  city  revenues  and  lessen  the  burdens  of  others.  {Arbe- 
gust  V.  Louisville,  2  Bush,  271;  Stoift  v.  Netoport,  7  Id.  37.) 

The  case  of  Bradshaw  v.  Omaha,  1  Neb.  16,  arose  on  a 
demurrer  to  the  complaint.  The  allegation,  which  must 
have  been  admitted  by  the  demurrer,  was  that  the  plaintifiTs 
land  was  two  miles  from  the  settled  part  of  the  city  and 
one  mile  from  any  town  lots  settled  or  occupied  as  such; 
that  the  act  extending  the  city  boundaries  ''was  passed  for 
the  sole  purpose  of  subjecting  the  lands  to  the  burdens  of 
oity  taxation  and  to  reduce  the  taxation  on  property  pre- 
viously within  its  limits."  It  was  held  that  the  act  extend- 
ing the  city  limits  to  embrace  these  agricultural  lands  was 
unconstitutional  and  void,  as  taking  private  property  with- 
out compensation.  The  charter  limits  of  the  plaintifif  are 
the  same  now  as  when  first  established  in  1862.     So  in  Iowa 
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it  has  been  held  that  lands,  within  the  corporate  limits  nsed 
exclusiyely  for  agrioiiltural  parposes,  and  not  benefited  by 
the  current  expenditures,  are  not  subject  to  city  taxation. 
The  circumstances  show,  says  the  court,  that  the  lands  of 
the  plaintiff  are  sought  to  be  brought  within  the  jurisdic- 
tion of  the  city,  solely  for  the  purpose  of  increasing  its 
revenue,  thereby  taxing  these  lands  for  the  benefit  of  others 
owning  property  in  the  city.  {Deiman  v.  FoH  Madison^  80 
Iowa,  642.) 

To  bring  the  present  case  within  the  principle  of  these 
decisions  it  will  be  necessary  to  find  that  the  legislature  of 
1862  included  the  defendant's  property  within  the  town 
boundaries  solely  for  the  purpose  of  increasing  the  town's 
revenue,  thereby  to  lessen  the  burdens  of  those  who  inhab- 
ited the  more  settled  parts  of  the  town,  and  not  intending 
to  establish  a  local  government  for  the  benefit  of  all.  Un- 
less the  fact,  if  it  be  a  fact,  that  the  defendant  is  not  now 
benefited  by  the  town  proves  this,  it  has  not  been  done. 

In  Georgia  the  taxation  of  agricultural  lands  within  cor- 
porate limits  is  held  to  be  a  question  for  the  legislature  and 
not  for  the  courts;  that  when  the  law-making  power,  acting 
within  the  scope  of  its  delegated  authority,  has  seen  fit  to 
tax  such  lands,  the  courts  cannot  interfere;  they  can  only 
execute  and  enforce  the  law,  not  make  a  new  one.  (Linton  v. 
The  Mayor  of  Athens,  63  Geo.  688.)  Cooley  says  of  the 
Kentucky,  Iowa,  and  Nebraska  decisions,  that  it  seems  diffi- 
cult to  harmonize  them  with  the  conceded  principles  gov- 
erning the  law  of  taxation.  "For,  1.  They  do  not  question 
legislation  as  being  in  excess  of  legislative  authority,  as 
might  be  done  where  taxes  are  voted  for  a  purpose  not  pub- 
lic, but  they  leave  the  legislation  to  stand,  and  only  qualify 
its  effects  on  the  ground  that  it  has  been  adopted  on  im- 
proper grounds  and  will  operate  unequally.  2.  This  is  done 
on  an  inquiry  into  the  facts  and  a  substitution  of  the  judicial 
conclusion  for  the  legislative  on  a  subject  not  at  all  judicial; 
a  subject,  too — the  proper  limits  of  city  extension — upon 
which  persons  are  certain  to  differ  widely."  (Cooley  on 
Taxation,  120.) 

The  only  restrictions  on  the  power  of  the  state  of  Nevada 
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to  tax  property  within  its  -jurisdiction,  and  direct  the  par- 
poses  for  which  taxes  shall  be  raised,  are  that  the  assess- 
ment shall  be  uniform  and  equal  and  the  purpose  a  public 
one;  with  this  qualification  the  extent  of  taxation  is  a  ques- 
tion for  the  legislature — it  maybe  carried  as  far  as  that  body 
chooses  to  carry  ii  The  only  protection  against  abuse  lies 
in  the  fact  that  the  taxpayers  are  the  constituents  of  those 
who  levy  the  tax.  (Gibson  v.  Mason,  5  Nev.  281,  306.)  So 
long  as  the  legislature  acts  within  these  conceded  powers 
the  courts  may  not  interfere.  ''The  judicial  cannot  pre- 
scribe to  the  legislative  department  of  the  government  limi- 
tations upon  the  exercise  of  its  acknowledged  powers.  The 
power  to  tax  may  be  exercised  oppressively  upon  persons, 
but  the  responsibility  of  the  legislature  is  not  to  the  courts 
but  to  the  people  by  whom  its  members  are  elected."  {Veazie 
Bank  v,  Fenno,  8  Wall.  633.) 

The  town  of  Gold  Hill  is  a  public  corporation  created  by 
the  legislature  for  political  purposes.  It  has  conferred  upon 
it,  by  the  legislature,  a  power  of  taxation.  This  power  ex- 
tends to  all  property  real  and  personal  within  the  town 
*^  made  taxable  by  the  laws  of  this  state  for  state  and  county 
purposes.'*  Given,  then,  the  power  of  the  legislature  to 
establish  a  municipal  corporation  and  to  confer  upon  it  a 
portion  of  the  legislative  power  of  the  state,  I  cannot  see 
any  ground  upon  which  the  court  can  interpose  to  defeat 
the  legislative  will  in  this  case,  that  will  not  justify  it  in 
substituting  its  own  opinion  as  to  the  justice,  policy,  and 
expediency  of  any  other  law  conceded  to  be  within  the 
power  of  the  legislature  to  enact. 

It  might  not  be  difficult  to  distinguish  this  case  from 
those  cited  by  defendant  in  some  important  features.  For 
instance,  the  property  here  has  been  laid  off  into  blocks 
and  lots,  and  these  are  numbered  on  the  town  map,  tending 
to  show  that  the  property  is  needed  for  town  purposes.  The 
works  are  within  fifteen  hundred  feet  of  a  fire-plug,  and  it 
would  be  quite  possible  to  lay  down  that  much  hose  in  case 
of  fire.  The  defendant,  too,  may  be  regarded  as  receiving 
benefit  from  the  schools,  to  the  support  of  which  a  part  of 
the  tax  is  devoted,  and  from  the  good  order  secured  by  the 
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incorporation  of  the  inhabitants  into  a  town.  Bat  it  seems 
to  me  altogether  improper  for  a  coart  to  make  inqairy  in 
regard  to  the  benefit  the  citizen  receives  from  a  tax;  or  into 
the  motive  of  the  legislatare  in  levying  the  tax;  or  into  the 
propriety  of  that  body  exercising  a  conceded  power  in  a 
given  way.  Such  inquiries  are  very  fit  for  the  legislator  and 
very  unfit  for  the  judge. 

But  one  point  remains.  It  is  admitted  that  lot  39 
and  the  south  two  hundred  and  ten  feet  of  lot  20  are  a 
portion  of  the  surface-ground  of  the  defendant's  min- 
ing claim.  The  surface-ground  taken  up  as  part  of  a  mining 
claim  is  clearly  included  in  the  words  ''mines  and  mining 
claims*'  as  used  in  the  constitution;  and  while  the  improve- 
ments erected  thereon  may  be  taxed,  such  surface  ground 
can  not.  There  must  l^e  judgment  in  favor  of  plaintiff  as 
prayed,  less  the  tax  levied  on  this  surface-ground,  which  is 
twelve  dollars  and  a  half. 


James  S.  Taylor  v.  Henry  E.  Bothin. 

CiBOXTTT  Court,  District  op  California. 
September  1, 1879. 

1.  Joint  Trade-mark. — Where  two  persons,  associated  in  business  for  the 
mannfactare  and  sale  of  a  commodity,  jointly  adopted  a  trade-mark  for 
it,  they  are  equally  entitled  to  its  use  after  the  dissolution  of  their  con- 
nection; and  if  one  of  the  parties  obtain  letters  of  registration  in  bis 
own  name,  he  may  be  compelled  to  transfer  an  equal  interest  to  his 
associate. 

Before  Mr.  Justice  Field. 

This  was  a  snit  in  equity  to  compel  the  defendant  to 
transfer  to  the  complainant  letters  of  registration  by  which 
a  right  to  use  a  certain  trade  mark  was  obtained.  The  facts 
appear  in  the  opinion  of  the  court. 

John  L,  BoonCy  for  complainant. 
David  Freidenrich,  for  defendant. 

Mr.  Justice  Field.    It  appears  from  the  evidence  in  .this 
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case  that,  previoiis  to  the  first  of  Angnst,  1876,  the  com* 
plaiuant  had  discovered  a  process  for  maklDg  a  valuable 
jeast  powder,  and  that  during  that  year  he  was  engaged 
under  a  contract  with  other  parties  in  its  manufacture  and 
sale  in  the  city  of  San  Francisco,  designating  the  powder 
as  Sea  Moss  baking  powder;  that  his  contract  with  his  asso- 
ciates having  come  to  an  end  from  their  inability  to  furnish 
the  required  means,  he  applied  to  the  defendant  and  pro- 
posed a  connection  with  him  in  its  manufacture  and  sale. 
At  that  time  the  defendant  was  engaged  in  the  business  of 
selling  coffee  and  spices,  and  knew  nothing  about  the  manu- 
facture of  yeast  powders.  After  satisfying  himself  of  the 
quality  of  the  powder,  the  defendant  agreed  to  give  the 
complainant  space  in  his  establishment  for  its  manufacture, 
the  defendant  to  sell  it  as  sole  agent.  As  the  complainant 
« was  without  means  and  had  a  family  to  support,  it  was  stipu- 
lated that  he  should  receive  an  advance  of  ten  dollars  a 
week  for  four  weeks,  and  if  the  business  proved  a  success 
he  was  afterwards  to  receive  one  half  of  the  profits.  The 
business  proved  a  success,  and  at  the  end  of  the  first  year 
the  parties  agreed  to  continue  their  connection  for  another 
year,  with  a  stipulation  that  the  complainant  should  re- 
linquish his  half  interest  in  the  profits  of  the  yeast  powder 
business,  and  receive  in  return  one  fourth  of  the  profits  of 
the  entire  business  of  the  defendant,  including  that  arising 
from  the  manufacture  and  sale  of  the  yeast  powders  and 
that  arising  from  dealing  in  coffee  and  spices. 

After  the  first  arrangement  was  made  between  the  parties, 
and  before  any  powders  were  manufactured,  the  complain- 
ant informed  the  defendant  that  another  designation  than 
that  of  Sea  Moss  should  be  given  to  the  powder,  as  his 
former  associates  might  lay  some  claim  to  the  use  of  that 
designation.  The  name  of  **  Mrs.  Mills's  cream"  for  that  of 
Sea  Moss  was  accordingly  suggested  and  adopted.  The 
powders  manufactured  and  sold  under  the  name  of  ''Mrs. 
Mills's  cream  yeast  powders"  came  into  general  use,  and  the 
business  accordingly  became  very  profitable. 

During  the  second  year  of  the  connection,  after  a  large 
demand  for  the  powders  had  been  created,  the  defendant, 
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apparently  apprehensive  that  the  complainant  might  with* 
draw  the  manufactare  from  his  establishment,  secretly 
applied  to  the  patent  office  at  Washington  and  obtained 
letters  of  registration,  giving  him  an  exclusive  right  to  the  use 
of  the  name  '*Mrs.  Mills's  cream"  eus  a  trade-mark  of  the 
powders.  The  complainant,  therefore,  brings  this  sait, 
and  prays  the  court  to  adjudge  the  trade-mark  to  be  his 
property,  and  to  order  the  defendant  to  transfer  the  letters 
of  registration  to  him,  or  that  such  other  and  further  relief 
may  l^e  granted  as  the  nature  of  the  case  may  require. 

Upon  the  statement  of  these  facts,  the  only  serious  ques- 
tion for  'deliberation  is  whether  the  complainant  is  entitled 
to  the  exclusive  use  of  the  trade-mark  or  only  to  a  joint  or 
equal  use  of  it  with  the  defendant.  Had  the  name  been 
suggested  and  used  by  the  complainant  before  the  business 
connection  with  the  defendant  there  would  be  no  doubt  of 
his  exclusive  right  to  it.  But  having  been  suggested  and 
adopted  after  that  connection  was  formed,  upon  a  consulta- 
tion of  the  parties  on  the  subject,  and  then  used  for  their 
joint  benefit,  we  are  led  to  the  conclusion  that  they  are 
equally  entitled  to  its  use  after  that  connection  ceased. 
Clearly  the  defendant  has  no  such  exclusive  right,  and  the 
representations  which  he  must  have  made  to  obtain  the  let- 
ters of  registration  required  by  law,  "  that  no  other  person^ 
firm  or  corporation"  had  the  right  to  its  use,  are  inconsist- 
ent with  the  facts.  It  matters  not  whether  the  arrangement 
between  the  parties  constitut-ed  a  partnership,  or  whether 
the  complainant  was  to  receive  a  portion  of  the  profits  of 
the  business  as  his  salary;  in  either  case,  it  was  his  process 
of  making  a  valuable  powder,  which  was  to  be  used,  and  it 
was  to  his  discovery  that  the  name  was  to  be  given.  We  do 
not  understand  that  when  the  complainant  said  he  gave  his 
process  to  the  defendant  he  intended  to  abandon  all  right 
to  the  use  of  it,  and  to  the  manufacture  of  the  powder 
designated  by  its  new  name,  but  only  that  he  made  the  de- 
fendant acquainted  with  the  secret  of  the  process — the 
manner  in  which  the  powder  was  to  be  made.  Having  im- 
parted that  knowledge,  and  the  two,  in  conjunction,  having 
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subsequently  adopted  the  name,  they  must  be  regarded  as 
equally  baviDg  the  right  to  use  it. 

A  decree  mast  be  entered  for  the  complainant,  adjudging 
him  equally  entitled  with  the  defendant  to  the  use  of  the 
trade-mark  in  question,  and  directing  the  defendant  to  exe-* 
cute  a  transfer  to  the  complainant  of  an  equal  interest  in 
the  letters  of  registration,  and  it  is  so  ordered. 


Deborah  Van  Bokkelen  et  al.  v..  Daniel  Cook 

AND  C.  Derby. 

CiRCurr  Court,  District  op  Nevada. 
September  4,  1879. 

1.  Equitt  JuBisDicmoy  nr  Cases  of  Administration. — A  bill  msy  be  filed 

on  the  equity  side  ol  the  circuit  court  against  an  adminiBtrator  to  recover 
assets  which  he  has  fraudulently  withheld,  and  a  final  settlement  of  such 
administrator's  accounts  by  a  probate  court  will  be  no  bar  to  the  suit. 

2.  ADBnNisTRATOR — FoREiGN  ASSETS. — If  assets  in  a  foreign  jurisdiction 

come  into  the  possession  of  an  administrator  by  a  voluntary  delivery  to 
him,  he  may  be  required  to  account  for  them  in  the  home  jurisdiction. 

3.  Assignment — Citizenship.— Since  the  act  of  March  3,  1875,  an  assignee 

of  a  chose  in  action,  not  founded  on  contract,  may  sue  without  showing 
that  the  citizenship  of  his  assignor  was  such  as  would  have  given  the 
circuit  court  jurisdiction  had  such  assignor  sued. 

4.  Parties. — Persons  against  whom  no  relief  is  prayed,  and  whose  interests 

can  not  be  injuriously  affected  by  the  suit,  need  not  be  joined  as  parties. 
6.  Statute  of  Limitations. — In  cases  of  fraud  the  cause  of  action  does  not 
accrue  until  the  discovery  of  the  fraud,  and  where  the  allegations  of  the 
bill  do  not  show  the  time  of  discovery,  a  demurrer  will  not  lie  upon  the 
ground  that  the  fraud  is  shown  to  have  been  committed  more  than  the 
statute  period  before  the  bringing  of  the  suit.  It  is  not  necessary  to 
state  in  the  bill  the  facts  which  take  the  case  out  of  the  statute. 

6.  Question  Reserved. — As  to  the  constitutionality  and  proper  construction 

of  that  portion  of  the  act  of  March  3,  1875,  which  confers  original  juris- 
diction upon  the  circuit  courts  of  all  suits  "  in  which  there  shall  be  a 
controversy  between  citizens  of  different  states." 

7.  Heirs — Party. — In  a  suit  by  one  or  more  heirs  to  recover  assets,  another 

heir  and  distributee  is  a  proper  party,  but  is  not  indispensable  whenever 
the  court  can  proceed  and  do  justice  to  the  parties  before  it  without  in- 
jury to  the  absent  person. 
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Before  Mr.  Justice   Field,    Sawteb,  Circuit  Judge,    and 

HiLLTEB,  District  Judge. 

On  demurrer  to  the  bill.  The  opinion  sufficiently  states 
the  case. 

McAllisters  dt  Bergin  and  H,  K.  MitcheU,  for  complainants. 

8.  M.  Wilson  and  W,  S,  Wood,  for  defendants. 

By  the  Court,  Hillyer,  J.  This  is  a  suit  on  the  equity 
side  of  this  court,  in  which  the  complainants,  heirs  of  one 
Jacob  L.  Van  Bokkelen,  seek  to  compel  the  defendants  to 
account  for  certain  mining  stock  alleged  to  hare  been  fraud- 
ulently disposed  of  by  them.  Both  defendants  are  sued  in 
their  personal  capacity,  but  the  bill  charges  the  fraudulent 
acts  to  have  been  done  while  the  defendant  Daniel  Cook 
was  administrator  of  the  estate  of  said  Jacob  L.  Van  Bok- 
kelen, the  defendant  Derby  acting  in  concert  and  collusion 
with  him. 

The  defendants  demur  to  the  bill  on  several  grounds, 
which  will  be  briefly  considered. 

1.  Jurisdiction  of  the  subject-matter  of  the  suit  is  de- 
nied to  this  court.  It  is  alleged  in  the  bill  that  the  defend- 
ant Cook  was  administrator  of  the  estate  of  said  Jacob  L. 
Yan  Bokkelen;  that,  as  such,  he  filed  his  final  account  in 
the  district  court  of  Storey  county,  Nevada,  a  court  having 
probate  powers;  that  his  account  was  settled  and  he  finally 
discharged  before  this  suit  was  begun. 

The  question  thus  raised  is,  whether  this  court  has  juris- 
diction to  call  an  administrator  to  account  who  has,  in  the 
course  of  his  trust,  defrauded  the  estate,  notwithstanding 
the  probate  court  which  appointed  him  may  have  passed  a 
decree  finally  settling  his  accounts  and  discharging  him. 
That  the  court  has  this  jurisdiction  we  think  can  be  satis- 
factorily shown.  The  frauds  charged  in  this  bill  are  not 
shown  to  have  been  investigated  or  passed  upon  by  the 
probate  court,  but  to  have  been  concealed  from  that  court; 
and  it  would  indeed  be  against  conscience,  and  a  subversion 
of  justice,  if  an  administrator,  while  confessing  a  fraudulent 
management  of  the  assets  of  the  estate  under  his  care,  could 
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saccessfuUy  plead  in  bar  of  a  suit  like  this,  by  the  defrauded 
heirs,  the  final  settlement  of  his  account  by  the  probate 
court. 

If  we  allow  to  that  settlement  the  same  conclusiveness 
ordinary  judgments  have,  yet  it  would,  as  between  the  ad- 
ministrator and  the  heirs,  be  voidable  like  other  judgments 
for  fraud.  This  is  no  direct  proceeding  to  vacate  the  decree 
of  final  settlement,  but  a  suit  brought  for  the  purpose  of 
charging  the  defendants  personally  for  a  fraudulent  appro- 
priation to  their  own  use  of  a  portion  of  the  estate  of  the 
deceased,  Van  Bokkelen. 

We  have  been  referred  to  many  cases  sustaining,  but 
none  denying,  to  a  court  of  equity  jurisdiction  of  such  a 
case. 

If  an  executor  be  called  to  account  for  misconduct,  he 
cannot  improve  his  situation  by  a  fraudulent  settlement  with 
the  probate  court,  showing  a  full  administration  of  the  estate, 
when  in  reality  a  large  portion  of  it,  not  received  by  the  dis- 
tributees, remained  in  his  hands.  {Speed  v.  Nelson^  8  B. 
Hon.  499.)  So  one  distributee  may  exhibit  a  bill  in  the 
circuit  court  to  obtain  her  share  of  an  estate,  charging  the 
administrator  with  gross  misconduct,  with  making  false 
settlements  with  the  probate  court,  with  keeping  back  a 
true  inventory  of  the  property  in  his  hands,  and  with  using 
the  money  of  the  estate  for  his  private  gain,  such  bill  having 
for  its  object  relief  against  these  fraudulent  proceedings, 
and  the  compelling  a  true  account  of  administration.  {Payne 
V.  Hook,  7  Wall.  425.) 

It  appeared  from  the  bill  in  that  case  that  the  adminis- 
trator had  not  yet  made  his  final  settlement,  and  that  the  ad- 
ministration was  still  in  progress,  but  the  court  held  that 
the  bill  stated  a  case  for  equitable  relief,  ''  according  to  the 
received  principles  of  equity,"  and  that  the  complainant 
was  not  bound  to  resort  to  the  probate  court  to  correct  the 
errors  and  frauds  in  the  accounts  of  the  administrator. 

The  present  bill  charges  the  defendant,  Cook,  with  mak- 
ing a  fraudulent  inventory,  causing  a  fraudulent  assessment, 
sale  and  purchase  of  the  stock,  in  collusion  with  Derby, 
rendering  a  false  account  of  the  stock  to  the  court;  and  with 
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maDaging  and  controlHog  the  stock  as  bis  and  Derby's  own, 
thereby  making  large  profits;  and  seeks  to  compel  the  ad- 
ministrator  and  his  confederate  to  aoconot  for  the  stock,  and 
the  profits  made  by  its  management.  This  bill,  like  that  in 
Payne  v.  Hook,  we  think  states  a  ease  for  eqnitable  relief, 
"  according  to  received  principles  of  eqaity."  Courts  of 
equity  bave  from  early  times  exercised  a  concnrrent  juris- 
diction with  conrts  of  law,  in  matters  of  the  administration 
of  assets.  A  reading  of  the  statements  in  the  bill,  will  make 
it  apparent  that  the  frauds  in  this  case  cannot  be  adeqnately 
redressed  at  law.  There  must  be  an  accoant  taken  of  the 
stock  and  of  the  profits  mode  by  the  various  operations 
stated  in  the  bill,  and  this  can  only  be  efficiently  done  in 
equity.  The  fraud  is  itself  a  ground  of  equity  jurisdiction. 
There  is  in  addition,  the  jnrisdiction  which  exists  in  courts 
of  equity  to  enforce  constrnetive  tmsts,  and  to  all  these 
"mixed  considerations"  the  jurisdiction  ia  properly  refer- 
able.    (Storey's  f^.  Juris.,  sec.  634.) 

2.  It  is  claimed  that,  because  the  corporation  was  a  Cali- 
fornia corporation,  the  stock  had  its  actual  situs  in  that 
state,  was  never  assets  in  the  bands  of  the  administrator  in 
Nevada,  and  that  he  could  not,  therefore,  have  committed 
any  devastavit  or  fraud  upon  it. 

The  shares  of  mining  stock  being  personal  property,  they 
are  regarded  in  law  as  having  no  situs,  or  a  movable  one 
which  is  always  the  domicile  of  the  owner.     The  deceased, 
Jacob  li.  Van  Bokkelen,  being  domiciled,  at  the  time  of  his 
death,  in  Nevada,  the  title  of  his  administrator  to  all  his  per- 
sonal property  is  perfect,   whether  foand  in  California  or 
elsewhere;  and,  while  the  administrator  conid  not  have  sued 
in  California  and  recovered  possession  of  this  property  vrith- 
nnt  fliAi-e  taking  out  auxiliary  letters  of  administration,  if  it 
ito  his  possession  by  a  voluntary  delivery,  it  came 
',  and  he  may  be  required  to  account  for  it  as  assets 
jnrisdiction.     (IVakiiis  v.  MeU,  9  Wall.  740.)     In 
nee  with  this  view  it  is  held  to  be  the  duty  of  an  ad- 
itot  to  place  on  his  inveutory  all  the  property  of  his 
»,  and  he  should  include  goods  situated  in  another 
■■^tate  ofBuOer,  38  N.  T.  389.) 
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The  title  of  the  administrator  to  the  whole,  wherever  si^ 
nated,  is  good,  and  although  his  letters  do  not  confer  upon 
him  any  authority  to  sue  in  another  jurisdiction,  if  he  make 
an  assignment  his  assignee  may  sue  there  without  taking 
out  letters.  (Harper  v.  Butler ,  2  Peters,  239.)  The  foun- 
dation of  the  rule  that  an  administrator  cannot  sue  in  a 
foreign  jurisdiction  is  a  regard  for  the  creditors  and  distrib- 
utees residing  there.  The  disability  is  confined  to  the  per- 
son, and  does  not  extend  to  the  subject-matter.  (Peterson 
V.  Bank,  32  N.  Y.  46.)  In  this  case  it  does  not  appear  that 
there  are  any  creditors  or  distributees  in  California,  from 
whence  the  assets  in  question  come,  and  there  appears  to 
be  no  shadow  of  ground  upon  which  the  administrator  Cook 
can  stand  to  deny  his  liability  to  account  here  for  the  prop- 
erty received  by  him  in  California.' 

3.  The  bill  shows  an  assignment  by  two  of  the  heirs  to 
one  of  the  complainants,  but  does  not  show  the  citizenship 
of  the  assignors,  and  ike  objection  is  made  that  the  bill 
must  show  that  the  citizenship  of  the  assignors  was  3uch  as 
would  have  given  the  court  jurisdiction,  had  they  sued. 
Section  629  of  the  revised  statutes  is  cited  in  support  of 
this  objection.  Since  the  adoption  of  that  section,  how- 
ever, the  act  of  March  3,  1875  (18  St.  470),  has  been  passed, 
which  materially  changes  the  former  law  in  respect  to  the 
matters  npon  which  this  objection  is  based. 

Section  one  of  that  act  contains  the  following  clause: 
"Nor  shall  any  circuit  or  district  court  have  cognizance  of 
any  suit  founded  on  contract  in  favor  of  an  assignee,  unless 
the  suit  might  have  been  prosecuted  in  such  court  to  re- 
cover thereon  if  no  assignment  had  been  made,  except  in 
cases  of  promissory  notes  negotiable  by  the  law-merchant 
and  bills  of  exchange."  By  the  former  law,  section  629,  all 
choses  in  action,  whether  founded  on  contract  or  tort,  ex- 
cept foreign  bills  of  exchange,  were  embraced.  Now,  as 
the  extract  just  given  shows,  an  assignee  can  prosecute  an 
action  founded  on  a  tort  without  regard  to  the  citizenship 
of  the  assignor.  This  suit  is  not  founded  on  contract,  and 
consequently  the  jurisdiction  depends  upon  the  citizenship 
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of  tbe  party  on  the  record,  whether  he  be  assignee  or  orig- 
inal owner  of  the  claim  on  which  suit  is  founded. 

4.  It  appears,  from  the  face  of  the  bill,  that  a  portion  of 
the  stock  which  is  .alleged  to  have  been  the  property  of 
Jacob  L.  Van  Bokkelen,  and  to  have  been  fraudulently  as- 
sessed and  sold,  stood  on  the  books  of  the  company  in  the 
names  of  W.  H.  Watson,  A.  J.  Grant  and  Sol.  Simpson, 
and  that  the  defendant  Cook  well  knew  that  this  stock  was 
the  property  of  said  J.  L.  Yan  Bokkelen.  The  defendants 
claim  that  this  shows  that  Watson,  Grant  and  Simpson  are 
necessary  parties  to  this  suit,  because  the  legal  title*  to  the 
stock  was  in  them,  and  a  conversion  of  that  very  stock  is 
alleged.  It  is  not  seen  how  this  shows  these  persons  to  be 
necessary  parties.  No  transfer  of  the  stock  is  sought,  nor 
can  any  interest  they  may  have  in  it  be  afifected  by  the  de- 
cree in  this  suit.  The  contest  in  respect  to  the  right  to  the 
stock  is  between  the  complainants  and  the  defendants.  Cook 
and  Derby.  According  to  the  f^e  of  the  bill,  Watson, 
Grant  and  Simpson  have  no  real  interest  to.  be  a£Eected  by 
the  decree.  No  decree  is  asked  and  none  can  be  made 
against  either  of  them.  Their  presence,  then,  is  wholly 
unnecessary. 

5.  It  is  claimed  that,  as  appears  from  the  bill,  the  act  of 
inducing  the  assessment  and  sale  of  the  stock  and  the  pur- 
chase and  issuing  of  new  certificates  all  occurred  in  Cali- 
fornia fiye  years  before  the  filing  of  the  bill,  and  therefore 
any  cause  of  action  which  might  have  existed  is  barred  by 
the  statute  of  limitations.  The  statute  of  Nevada  bars  an 
action  for  relief  on  the  ground  of  fraud  in  three  years  from 
the  discovery  of  the  fraud.  Upon  an  obligation  or  liability 
incurred  out  of  the  state,  the  bar  is  two  years,  nothing  being 
said  about  discovery  in  case  of  fraud..  It  is  unnecessary 
to  determine  at  this  time  whether  this  cause  of  action  arose 
in  California,  or  whether  it  is  such  an  obligation  or  liability 
as  the  law  contemplates.  The  bill  does  not  show  on  its  face 
at  what  time  the  fraud  was  discovered.  It  is  alleged  that 
the  decree  of  final  discharge  was  made  March  6,  1876,  and 
that  the  complainants  had  no  knowledge  of  the  frauds  until 
"long  after  the  decree  of  final  discharge." 
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The  bill  was  filed  February  4,  1879.  It  is  not  necessary 
to  state  in  a  bill  the  facts  which  take  the  case  out  of  the 
statute.  (Mandeville  v.  WUson,  5  Cranch,  15.)  Independ- 
ent of  the  statute  of  Nevada,  the  cause  qt  action  in  this 
suit  on  the  general  principles  of  equity  jurisprudence,  did 
not  "accrue"  until  the  discovery  of  the  fraud.  (Bailey  y. 
Glover y  21  Wall.  342.)  It  can  not,  therefore,  be  said  that  the 
bill  shows  on  its  face  that  the  suit  is  barred,  whether  we 
apply  the  three  or  the  two  years'  limitation. 

6.  The  only  remaining  question  relates  to  the  joinder  of 
•Mary  E.  Von  Kleuze,  and  the  failure  to  join  Minnie  Van 
Bokkelen  as  a  party.  The  allegation  of  the  bill  as  to  the 
citizenship  of  Mary  E.  Von  Kleuze,  is  that  she  is  a  citizen 
of  the  United  States,  at  present  residing  in  the  kingdom  of 
Bavaria.  Minnie  Van  Bokkelen  is  an  heir,  and  entitled  to 
share  in  the  distribution  of  the  estate.  The  bill  should 
have  mentioned  the  state  in  which  Mary  Von  Kleuze  last 
resided.  Her  citizenship  of  that  state  continues,  notwith- 
standing her  present  residence  in  Bavaria.  But  if  we  assume 
that  she  is  a  citizen  of  the  same  state  as  that  of  some  of  the 
defendants,  which  is  the  most  favorable  position  for  the  de- 
fendants, the  objection  to  her  joinder  then  involves  a  de- 
cision upon  the  constitutionality  and  proper  construction  of 
that  portion  of  the  act  of  congress  of  March  3,  1875,  which 
confers  original  jurisdiction  upon  the  circuit  courts  of  all 
suits  "  in  which  there  shall  be  a  controversy  between  citi- 
zens of  different  states." 

Upon  a  suggestion  of  the  presiding  justice,  that  a  case  in- 
volving the  precise  question  is  now  before  the  supreme 
court  of  the  United  States,  set  down  for  argument  at  the 
ensuing  October  term,  this  point  was  not  discussed  upon 
the  argument  before  us.  The  question  being  a  jurisdic- 
tional one,  can  be  raised  at  any  time  hereafter,  should  the 
supreme  court  decide  against  the  jurisdiction.  We  there- 
fore overrule  the  demurrer  on  this  point,  without  expressing 
any  opinion  upon  it  at  this  time.  In  regard  to  the  non- 
joinder of  Minnie  Van  Bokkelen,  there  is  this  to  be  said. 
She  appears  from  the  bill  to  be  an  heir  and  distributee. 
She  is  therefore  a  proper  party,  but  upon  the  authority  of 
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Payne  v.  Mook  (7  Wal.  425),  she  is  not  an  indispensable 
partj.  If,  as  was  said  in  that  case,  the  court  is  able  to 
proceed  to  a  decree,  and  do  justice  to  the  parties  before  it 
without  injury  to  absent  persons,  it  will  do  so.  The  real 
object  of  the  present  suit  is  the  collection  of  assets  of  the 
estate  of  the  deceased  Yan  Bokkelen,  alleged  to  have  been 
wrongfully  appropriated  by  the  defendants  to  their  use. 
The  suit  can  proceed  for  this  purpose,  without  any  injury  to 
the  rights  of  absent  heirs.  If  assets  are  recovered,  all  enti- 
tled to  share  in  them  may  be  allowed  to  come  in  for  that 
purpose,  or  their  rights  can  be  fully  protected  by  the  decree. 
This  disposes  of  all  the  objections. 

The  demurrer  is  overruled,  with  costs,  and  the  defendants 
are  required  to  answer  the  bill  on  or  before  the  next  rule 
day. 


The  United  States   v.  Twenty-Three  GxiiLONS 

OF  Distilled  Spirits  * 

District  Coubt,  District  of  Caufobnia. 
Septembeb  26,  1879. 

1.  Forfeiture — ^Refilling  Casks. — The  twelfth  section  of  the  act  of  March 
1,  1879}  prohibits  the  refilling  with  domestic  distilled  spirits  of  any  pack- 
age  in  which  foreign  distilled  spirits  have  been  imported,  notwithstand- 
ing that  the  marks,  stamps  and  brands  required  by  law  to  be  placed  on 
such  imported  packages  have  been  destroyed  and  obliterated. 

Before  Hoffman,  District  Jadge. 

A,  P.  Van  Duzer,  Assistant  United  States  Ailomey,  for  the 
United  States. 

W.  W.  Mon^oWy  for  claimant. 

Hoffman,  J.  I  have  carefully  considered  the  suggestions 
contained  in  the  ingenious  brief  filed  by  the  counsel  for  the 
claimant,  in  support  of  his  application  for  a  reconsideration 

*The  original  decision  in  iliis  case  was  delivered  orally.  At  the  request  of  comuel  for 
the  olaimant  he  was  allowed  to  file  a  written  brief;  and  the  qaestion  haying  been  reoon- 
sideved  l>y  the  court  the  following  opinion  was  delivered. 
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of  the  decision  heretofore  rendered  by  this  court.  The 
'whole  question  tarns  upon  the  construction  to  be  given  to 
the  words  in  sec.  12:  *'  Casks  or  other  packages,  such  as  is 
hereinbefore  mentioned,  in  which  distilled  spirits,  etc., 
have  been  imported."  Do  they  refer  to  the  "pipes,  hogs- 
heads, tierces,  barrels,  casks  or  other  similar  packages" 
mentioned  in  sec.  11,  or  to  "the  packages  of  imported 
liquors  stamped  as  above  required,"  mentioned  in  the  pre- 
vious clause  of  sec.  12.  If  the  latter  be  the  trae  construc- 
tion, the  use  of  imported  packages,  from  which  the  stamps, 
etc.,  required  by  law,  have  been  removed,  to  contain  domes- 
tic spirits,  is  not  prohibited.  But  this  construction  seems 
forced  and  unnatural. 

The  preceding  clause  of  sec.  12,  in  substance  directs  that 
whenever  the  contents  of  any  package  of  imported  liquors, 
stamped  as  required  by  law,  shall  be  emptied  or  drawn  off, 
the  stamps,  brands,  etc.,  placed  thereon  shall  be  effaced, 
obliterated  and  destroyed  at  the  time  of  such  emptying. 
Then  follows  the  clause  under  consideration :  "And  no  cask 
or  other  package  such  as  is  hereinbefore  mentioned,  in  which 
distilled  spirits,  wines  or  malt  liquors  have  been  imported, 
shall  be  used  to  contain  domestic  distilled  spirits,*'  etc.  It 
is  urged  that  the  words  "such  as  is  hereinbefore  men- 
tioned," could  not  have  been  used  to  indicate  the  pipes, 
hogsheads,  tierces,  etc.,  mentioned  in  the  eleventh  section, 
because  they  are  superfluous  and  unnecessary,  as  the  whole 
meaning  would  be  conveyed  by  the  words  "  no  package  in 
which  distilled  spirits  have  been  imported." 

It  is  therefore  argued  that  we  can  only  give  a  meaning  to 
the  phrase  by  construing  it  as  referring  to  "the  packages 
of  imported  liquors  stamped  as  above  required." 

The  rule  of  construction  which  requires  that  effect  shall  be 
given  and  a  meaning  found  if  possible,  for  every  word  or 
phrase  of  a  statute  is  undoubtedly  sound  and  reasonable,  but 
it  does  not  permit  us  to  reject  an  obvious  and  natural  con- 
struction merely  on  the  ground  that  it  renders  some  words 
or  phrases  superfluous  and  redundant.  Such  expressions 
almost  invariably  occur  in  statutes  and  in  other  legal  docu- 
mentSy  and  the  act  under  consideration  affords  a  conspicuous 
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example  of  their  nse.  The  enumeration  of  ''pipes,  hogs- 
heads, tierces,  barrels,  casks  or  other  similar  packages  ^  in 
the  eleventh  section,  seems  quite  unnecessary.  The  words 
''  any  package"  would  have  sufficed. 

So  too  the  requirement  that  the  stamps  shall  be  ^'effitced, 
obliterated  and  destroyed  *'  when  the  contents  of  the  cask 
are  ''  emptied  or  drawn  ofif,"  and  the  language  in  the  thir- 
teenth section,  in  reference  to  packages  '*  made  in  imitation 
of,  or  intended  to  be  in  the  similitude  of,"  etc.,  afford  in- 
stances of  pleonasms  which  would  not  be  admitted  in  ordi- 
nary writing.  But  even  if  the  argument  derived  from  the 
use  of  redundancies  had  more  force,  it  would  in  this  case 
be  deprived  of  it,  for  the  construction  contended  for  is 
obnoxious  to  the  same  objection  as  that  urged  against  the 
construction  which  is  attacked. 

If  the  words  *'  cask  or  package  such  as  is  hereinbefore 
mentioned,"  refer  to  the  ''packages  of  imported  liquors 
stamped  as  above  required"  of  the  preceding  clause,  then 
the  succeeding  phrase,  "in  which  distilled  spirits,  wines  or 
malt  liquors  have  been  imported,"  becomes  wholly  unneces- 
sary and  redundant.  The  construction  proposed  thus  creates 
as  great  difficulties  as  it  removes. 

Bufc  if  we  accept  the  obvious  and  natural  construction,  and 
treat  the  words  "such  as  is  hereinbefore  mentioned"  (not 
"described"),  as  referring  to  the  pipes,  hogsheads,  tierces, 
etc.,  enumerated  in  the  eleventh  section,  then  the  words 
"in  which  distilled  spirits,  etc.,  have  been  imported,"  be- 
come necessary  and  appropriate  to  restrict  the  meaning  to 
the  class  of  objects  intended,  and  meaning  and  effect  is  at- 
tributed to  every  word  of  which  the  sentence  is  composed. 

The  counsel  for  the  claimants  seeks  to  restrict  the  refer- 
ence of  the  words  "  hereinbefore  mentioned"  to  the  "  pack- 
ages of  imported  liquors  stamped  as  required  by  law," 
spoken  of  in  the  preceding  clause.  But  the  object  of  that 
clause  is  to  require  that  the  stamps,  etc.,  on  such  packages 
shall  be  effaced  and  obliterated  when  the  contents  are  drawn 
off.  If  then  there  be  any  reference  to  the  casks  spoken  of 
in  this  clause,  it  must  be  taken  to  be,  not  to  stamped  im- 
ported packages,  but  packages  in   the  condition  in  which 
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that  clause  leaves  them,  viz.,  with  the  stamps  removed.  It 
cau  hardly  be  supposed  that  congress  meant  to  refer  in  so 
nonchalant  a  manner  to  casks  in  respect  to  which  a  violation 
of  law  amounting  to  a  felony  had  been  committed,  and  to 
provide  that  after  this  felony  had  been  consummated,  and 
the  emptied  casks  with  the  stamps  remaining  thereon,  re- 
filled with  domestic  spirits,  the  only  penalty  should  be  the 
the  forfeiture  of  the  cask  and  its  contents. 

It  is  further  urged  that  if  the  phrase  in  question  be  not 
construed  to  forbid  the  refilling  of  casks  with  the  stamps, 
etc.,  remaining  thereon,  the  fraudulent  re-use  of  stamps  is 
nowhere  specifically  forbidden  by  the  act  or  by  section  3324 
of  the  revised  sttitutes,  which  it  adopts  and  makes  applica- 
ble to  imported  spirits.  That  object,  however,  is  substan- 
tially attained  by  the  requirement  under  severe  penalties 
that  the  stamps  shall  be  effaced,  obliterated  and  destroyed 
when  the  cask  is  emptied,  and  by  the  prohibition  against 
the  purchase  or  sale  of  any  cask  ''which  has  once  been 
used  to  contain  imported  liquors,  with  the  stamps,  marks 
and  brands  required  by  law  remaining  thereon." 

Bat  even  if  these  provisions  were  wanting  the  construc- 
tion contended  for  would  not  cure  the  omission.  For  by 
that  construction  the  re-use  of  stamps  on  casks  refilled  with 
domestic  spirits  would  alone  be  forbidden.  The  equal  or 
more  serious  offense  of  re-using  tliem  on  casks  refilled  with 
foreign  spirits  would  be  wholly  unprovided  for. 

An  equally  conclusive  answer  to  the  argument  under  con- 
sideration, is  famished  by  the  fact  that  the  construction 
contended  for  would  make  the  provisions  of  the  act  incon- 
gruous if  not  absurd.  By  section  3324  of  the  revised  stat- 
utes the  failure  to  efface  and  obliterate  the  stamp  when  the 
cask  is  emptied  is  declared  a  felony  and  made  punishable 
by  a  fine  of  not  less  than  five  hundred  dollars  nor  more  than 
ten  thousand  dollars,  and  by  imprisonment  for  not  less  than 
one  year  nor  more  than  five  years.  But  under  the  construc- 
tion contended  for,  the  refilling  of  casks  with  stamps  re- 
maining thereon  (which  of  course  can  only  be  done  where 
the  stamps  have  not  been  obliterated  and  effaced  at  the  time 
of  emptying),  is  punished  merely  by  a  forfeiture  of  the  cask 
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and  its  contents.  The  clause  in  question,  if  construed  as 
desired,  would  fail  to  attain  the  end  supposed  to  be  sought. 
For  no  punishment  for  the  re-use  of  stamped  packages, 
would  be  imposed  at  all  commensurate  with  the  law-maker's 
estimate  of  the  gravity  of  the  offense,  as  indicated  in  the 
section  of  the  revised  statutes  which  has  been  cited. 

It  is  further  urged  that  no  motive  can  be  assigned  for 
prohibiting  the  '*  use  tocontain  domestic  spirits"  of  emptied 
imported  casks  with  the  stamps  removed  therefrom,  inas- 
much as  the  dealer  may  lawfully  use  domestic  casks  made 
in  exact  imitation  of  a  foreign  package,  or  a  foreign  package 
imported  empty;  provided  that  they  have  on  them  no  imita- 
tion of  the  stamps,  etc.,  required  by  law. 

The  reasons  for  not  prohibiting  the  use  of  domestic  pack- 
ages made  in  imitation  of  the  foreign  are  obvious.  Congress 
did  not  think  fit  to  prescribe  the  forms  of  packages  to  be 
used  by  distillers  or  to  restrain  them  from  adopting  any 
form  of  package  which  might  be  most  convenient  or  advan- 
tageous. The  packages  used  by  some  foreign  distillers  may 
be  similar  to  our  own,  or  our  forms  of  packages  may  here- 
after be  adopted  by  foreigners.  In  either  case  it  would  be 
difficult  to  say  which  was  the  imitation.  Congress  has 
therefore  been  content  to  prohibit  the  use  of  imitation  pack- 
ages, with  imitation  stamps  and  brands  thereon.  The  use 
of  foreign  casks  imported  empty  to  contain  domestic  spirits 
has  not  been  prohibited.  This  may  have  been  from  over- 
sight— or  because  the  course  of  trade  rendered  such  a  pro- 
hibition unnecessary.  But  congress  has  prohibited,  and, 
in  my  opinion,  in  very  unmistakable  terms,  the  use  to  con- 
tain domestic  spirits  of  any  package  in  wh^ch  distilled  spirits 
have  been  imported,  and  whatever  the  motive  or  the  policy 
of  the  prohibition,  the  law  must  be  obeyed. 

I  have  thus  noticed  every  important  sn^estion  contained 
in  the  brief  which  has  been  submitted.  The  result  of  my 
re-examination  has  been  to  confirm  my  belief  in  the  correct- 
ness of  the  opinion  heretofore  delivered. 


NOTE. 

The  following  cases  were  decided  by  Mr.  Justice  FielD) 
on  the  circuit  courts  before  the  act  of  1869,  which  provided 
for  the  appointment  of  circuit  judges.  They  have  not  been 
heretofore  reported.  One  of  them  is  of  special  interest  in 
this  state;  the  others  are  believed  to  be  of  general  interest. 
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Charles  Le  Franc  v.  Frank  Richmond. 

ClBCmT  COITBT,   DiBTBICT  OF  CaLZFOBRIA, 

August  18,  1864. 

1.  Bouia>ART — Incurable  Uncbrtaintt  Void. — Where  the  boundary  h'no 

in  the  description  of  land  in  a  conveyance  is  given  as  rnnning  from  a 
creek  which  is  several  thousand  feet  in  length,  without  other  designation 
of  the  starting  point,  and  the  line  can  be  mn  so  as  to  comply  with  the 
conditions  of  the  description  if  it  start  from  any  position  on  the  creek, 
the  particular  tract  intended  by  the  grantor  is  incapable  of  identification; 
the  description  is  affected  by  incurable  uncertainty,  and  the  deed  is 
inoperative  on  that  ground. 

2.  Deed — Presumption  as  to  Seal. — A  conveyance  of  real  property  in  Cali- 

fornia in  1864  could  only  be  made  by  deed,  and  that  imports  an  instru- 
ment under  seal;  but  as  the  statute  then  in  existence,  in  providing  for 
the  record  of  deeds,  did  not  require  any  note  or  entry  by  the  recorder  of 
the  existence  of  a  seal  to  the  original,  and  yet  made  copies  from  the 
records  admissible  with  the  like  effect  as  the  original,  when  the  latter 
were  beyond  the  possession  and  control  of  the  party,  the  existence  of  the 
seal  to  the  original  will  be  presumed  from  the  statement  in  the  conclud- 
ing clause  in  the  instrument  that  the  grantor  affixed  thereto  his  seal,  and 
from  the  attestation  clause  that  the  instrument  was  sealed  in  the  pres- 
ence of  the  witnesses. 

3.  Tenant  in  Commons-Recovery  against  Trespasser. — One  tenant  in 
.  common  of  real  property  can  recover  in  ejectment  the  entire  demanded 

premises  against  parties  in  possession  by  adverse  claim,  if  he  represent 
the  better  title. 

Before  Mr.  Justice  Field.* 

.  This  was  an  action  for  the  possession  of  a  tract  of  land 
in  Santa  Clara  county^  and  was  tried  by  the  court  without 
the  intervention  of  a  jury,  by  consent  of  parties,  at  the 
cTuly  term  of  1864.  The  facts  sufficiently  appear  in  the 
opinion  of  the  court. 

Hall  &  Cullei'  McAllisiei^  for  the  plaintiff. 

Spencei^  &  Jarhoe,  for  the  defendant. 

Mr.  Justice  Field.    This  is  an  action  of  ejectment  to 
recoyer  a  part  of  the  tract  known  as  the  Bancho  of  San  Juan 
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Bautista,  situated  in  Santa  Clara  county.     Both  parties 
deraign  tbeir  title  from  a  common  source — from  Augustine 
Narvaez,  the  grantee  of  the  Mexican  government.    The  de- 
fendant claims  under  an  instrument  purporting  to  be  a 
conveyance,  executed  in  1847,  to  Andreas  Martinez,  a  son  of 
the  Mexican  grantee.     This  instrument  is  signed  not  only 
by  Augustine  Narvaez,  but  by  five  of  his  sons;  but  as  it 
nowhere  appears  that  the  sons  ever  acquired  any  interest  in 
the  raucho,  the  instrument  is  treated  as  the  conveyance  of 
the  father  alone.     It  described  the  premises  conveyed  as 
part  of  the  grantee's  tract  of  land — ''that  is  to  say,  from  the 
Capitancillos  creek,  cutting  through  the  middle  of  the  small 
hill  to  a  point  adjoining  Jose  Ernandez,  up  to  the  range  of 
Blue  Hills."    The  grantor  evidently  intended  to  give  to  his 
son  that  part  of  his  tract  which  was  cut  off  by  a  straight  line 
running  from  some  point  on  the  Capitancillos  creek,    a 
stream  bounding  the  rancho  on  the  south,  through  the  center 
of  the  small  hill,  the  position  of  which  was  well  understood, 
to  the  property  held  by  Ernandez,  and  thence  to  the  range 
of  Blue  Hills.     The  difficulty  with  the  description  arises 
from  the  omission  to  give  the  starting  point  of  the  line  on 
the  creek,  or  the  point  where  the  line  strikes  the  property 
of  Ernandez.   The  creek  extends  along  the  rancho  a  distance 
of  over  eight  thousand  feet,  and  any  position  upon  it  may 
be  indifferently  taken  as  the  starting  point,  and  the  line  run 
so  as  to  meet  the  conditions  of  the  description.    The  tract 
deeded  can  not,  therefore,  be  located  with  certainty  until 
the  starting-point  is  established.    Evidence  was  admitted 
of  the  circumstances  under  which  the  instrument  was  exe- 
cuted, but  it  furnished  no  aid  in  determining  the  matter. 
The  particular  tract  intended  by  the  grantor  remains  inca- 
pable of  identification.    The  description  given  is  affected  by 
incurable  uncertainty,  and  the  deed  must  be  declared  in- 
operative on  that  ground.     (1  Greenl.  Ev.  300.) 

The  case  must,  therefore,  rest  upon  the  sufficiency  of  the 
title  of  the  plaintiff.  He  claims  through  several  mesne  con- 
veyances from  Narvaez,  the  first  of  which  was  executed  to 
one  Blanchard,  in  October,  1862.  The  original  of  this  con- 
veyance was  not  in  the  possession  or  under  the  control  of 
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the  plaintiff;  and  npon  admission  of  the  fact,  a  copy  from 
the  records  of  the  recorder  of  the  connty  where  the  land  is 
situated  was  produced,  and  offered  under  the  statute.  The 
copy  did  not  show  that  any  seal  was  attached  to  the  orig- 
inal, and,  assuming  that  such  was  the  fact,  the  objection 
was  taken  that  the  title  did  not  pass  by  the  instrument. 

There  is  no  doubt  that  a  seal  is  essential  to  a  conveyance 
of  real  property.  There  may  be  certain  possessory  rights' 
to  mines  and  water  privileges  on  the  public  lands,  which 
are  held,  in  this  state,  to  pass  by  simple  unsealed  bills  of 
sale,  but  these  are  exceptional  cases.  (Ortman  v.  Dixoii, 
13  Gal.  36.)  The  general  doctrine  with  reference  to  instru- 
ments by  which  real  property  is  transferred  is  the  same  in 
California  as  in  other  states — the  instruments  must  be 
sealed.  The  transfer  inter  vivos  can  only  be  made  by  deed, 
and  a  deed  implies  sealing;  its  definition  is  ''a  writing 
sealed  and  delivered  by  the  parties."  (2  Blackstone,  295.) 
"But  it  is  not  necessary,"  says  Sugden,  ''  that  an  impres- 
sion should  be  made  with  wax  or  with  a  wafer.  If  the  seal, 
stick  or  other  instrument  used  be  impressed  by  the  party 
on  the  plain  parchment  or  paper,  with  an  intent  to  3eal  it, 
it  is  clearly  sufficient;  and,  therefore,  when  the  instrument 
is  [purports  to  be  ?]  a  deed,  and  on  proper  stamps,  and  it 
is  stated  in  the  attestation  to  have  been  sealed  and  deliv- 
ered in  the  presence  of  the  witnesses,  it  will,  in  the  absence 
of  evidence  to  the  contrary,  be  presumed  to  have  been 
sealed,  although  no  impression  appear  on  the  parchment  or 
paper."    (1  Sug.  on  Powers,  282.) 

The  presumption  thus  indulged  is  more  just  and  natural 
where  the  original  instrument  is  lost,  and  resort  is  had  to 
secondary  evidence  of  its  contents.  The  statute,  in  provid- 
ing for  the  record  of  deeds,  does  not  require  any  note  or 
entry  biy  the  recorder  of  the  existence  of  a  seal  to  the  orig- 
inal; yet  copies  from  the  records  are  made  admissible  in 
evidence  with  the  like  effect  as  the  originals,  when  the  latter 
are  beyond  the  possession  or  control  of  the  party.  The 
existence  of  the  seal  to  the  original  must,  therefore,  in  the 
majority  of  cases,  where  copies  are  used,  be  a  matter  of  pre- 
sumption, and  the  fact  may  be  fairly  presumed  from  any 
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expressions  in  the  conclusion  of  the  instmment,  as  in  the 
copy  produced  in  the  present  case,  or  in  the  attestation  in- 
dicating that  a  seal  was  affixed.  {Smith  t.  Dall^  13  Cal. 
510;  Mathews  on  Presumptive  Evidence,  39.) 

From  Blanchard,  the  grantee  of  Narvaez,  the  title  to  one 
undivided  half  of  the  premises  is  traced  to  the  plaintiff, 
through  several  intermediate  conveyances,  all  of  which  are 
executed  in  due  form — at  least,  no  objection  to  their  form 
or  efficacy  has  been  urged.  The  title  to  the  other  undivided 
half  is  traced  through  a  conveyance  by  the  sheriff,  executed 
upon  a  sale  under  a  decree  rendered  in  a  suit  for  the  fore- 
closure of  a  mortgage  given  by  Blanchard  to  one  Sanse- 
vaine.  The  latter  assigned  the  mortgage  to  Moss,  and  he 
brought  the  suit  for  the  foreclosure.  In  the  suit,  personal 
service  of  the  summons  was  not  made  upon  the  defendant. 
Service  was  attempted  by  publication,  but  to  the  affidavit 
upon  which  the  publication  was  ordered,  various  objections 
are  urged.  It  is  unnecessary  to  consider  these  objections, 
for  if  they  should  be  deemed  well  taken,  and  the  decree  upon 
which  the  sale  was  made  held  a  nullity,  the  plaintiff  would  still 
be  entitled  to  recover  as  a  tenant  in  common  with  Blanch- 
ard of  an  undivided  half  of  the  premises.  The  rule  has 
been  long  settled  in  this  state,  that  one  tenant  in  common 
can  recover  in  ejectment  the  entire  demanded  premises  as 
against  parties  in  possession  by  adverse  claim,  if  he  repre- 
sent the  better  title.  (Collier  v.  Corbett,  15  Cal.  183;  Slt^rk 
V.  BarreM,  Id.  371;  Towliard  v.  Ci^w,  20  Id.  162;  Mahoney 
V.  Van  Winkle,  21  Id.  583.) 

I  do  not  find  any  difficulty  in  determining  the  initial 
point  of  the  land  described  in  the  deed  to  Blanchard,  and 
in  the  intermediate  deeds  from  him.  It  is  at  the  junction 
of  the  Arroyo  de  los  Capitancillos  with  the  boundary  line 
subsequently  established  by  the  surveyor-general  of  Cali- 
fornia, under  the  decree  of  the  district  court  confirming  the 
grant  to  Narvaez. 

It  follows  that  judgment  must  be  rendered  for  the  plaint- 
iff, and  it  is  so  ordered. 
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MAKiii  B.  GiMMY  V.  William  Culveeson. 

CmouiT  CouBT,  District  ot  Califobnia. 
Atjotjst  25,  1866. 

1.  Qualifications  of  Pre-emptors.— The  act  of  congress  of  May  .30,  1862, ' 

authorizing  settlements  upon  the  public  lands  of  the  United  States  in  the 
state  of  California,  does  not  change  the  qualifications  of  pre-emption 
claimants  prescribed  by  the  act  of  September  4,  1841,  or  the  limitations 
upon  which  the  privilege  of  pre-emption  is  granted. 

2.  Actual  Possession  can  not  be  Invaded  by  Pre-emptors. — In  allowing 

persons  having  particular  qualifications  to  settle  upon  the  un^rveyed 
lands  of  the  United  States,  congress  did  not  grant  a  lioense  to  invade  by 
force  the  peaceable  possessions  of  others,  even  though  the  latter  are  not 
within  the  class  contemplated  by  its  legislation.  Its  object  was  to  ex- 
tend  the  protection  and  encouragement  of  the  government  to  those  who, 
in  advance  of  the  public  surveys,  had  entered  upon  and  improved  or 
might  enter  upon  and  improve  the  vacant  and  unoccupied  lands  of  the 
United  States  by  giving  to  them  the  first  privilege  of  purchasing  when 
the  lands  are  ofifered  for  sale. 

Before  Mr.  Justice  Field. 

This  was  an  action  for  the  possession  of  certain  land  in 
the  county  of  Napa.  It  was  tried  by  the  court  at  the  July 
Term,  1865,  without  a  jury,  by  the  stipulation  of  parties. 
The  facts  appear  in  the  opinion  of  the  court. 

N,  BemieUj  for  the  plaintiff. 

M.  A.  IVheaton^  for  the  defendant. 

Mr.  Justice  FiiXD.  The  land  in  controversy  is  part  of 
the  public  domain  of  the  United  States,  and  has  not  been 
survejed  or  offered  for  sale  by  order  of  the  government. 
The  facts  upon  which  the  plaintiff  seeks  to  recover,  and  the 
defendant  rests  his  defense,  as  admitted  by  the  parties,  are 
these : 

In  1860  one  McCarthy  inclosed  the  premises  with  a  fence 
and  erected  a*  house  thereon.  In  May,  1862,  he  conveyed 
them  to  John  Gimmy,  and  in  October  following  the  latter 
transferred  them  to  the  plaintiff  in  trust  to  secure  certain 
payments,  and  she  immediately  took  possession. 
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In  1863  the  defendant  entered  the  inclosnre  of  the  plaint- 
iff, claiming  a  right  to  do  so  under  the  pre-emption  laws  of 
the  United  States,  and  asserting  this  claim  has  since  resided 
with  his  family  upon  the  premises.  The  justification  ad- 
vanced by  him  is  that  he  is  a  citizen  of  the  United  States, 
and  as  such  has  a  right,  under  the  laws  of  the  United  States, 
to  settle  upon  unsurveyed  public  lands,  and  thus  lay  the 
foundation  for  the  right  of  pre-emption  when  the  survey  is 
made;  and  that  the  plaintiff,  who  alleges  in  her  complaint 
that  she  is  an  alien,  can  not  acquire  any  such  right,  nor  by 
her  inclosure  exclude  him  from  such  public  lands.  If  the 
laud  in  question  had  been  surveyed  by  the  government,  and 
opened  to  entry  in  the  land-office  of  the  district,  the  de- 
fendant might  perhaps,  after  Quch  entry,  justify  the  dispos- 
session of  the  plaintiff,  but  we  doubt  whether,  until  such 
survey  and  entry,  he  can  assert  as  against  the  prior  occupa- 
tion of  the  plaintiff  any  right  to  settle  upon  the  land.  Until 
then,  his  claim  is  a  mere  naked  assertion  of  an  intention  to 
take  some  future  steps  to  acquire  a  pre-emption  right,  and 
is  unaccompanied  with  any  act  which  will  preclude  him  from 
seeking  at  any  time  other  lands  for  settlement,  or  his  imme- 
diate transfer  to  others  of  the  possession  obtained. 

In  allowing  persons  having  particular  qualifications  to  set- 
tle upon  the  unsurveyed  lands,  congress  did  not  grant  to 
them  a  license  to  invade  by  force  the  peaceable  possessions 
of  others,  and  seize  their  buildings  and  improvements,  even 
though  the  latter  are  not  within  the  class  contemplated  by 
its  legislation.  Its  object  was  to  extend  the  protection  and 
encouragement  of  the  government  to  those  who,  in  advance 
of  the  public  surveys,  had  entered  upon  and  improved,  or 
might  enter  upon  and  improve,  the  vacant  and  unoccupied 
lands  of  the  United  States,  by  giving  to  them  the  first  privi- 
lege of  purchasing  when  the  lands  are  offered  for  sale. 
We  doubt,  therefore,  whether  the  naked  claim  asserted  by 
the  defendant,  under  the  circumstances,  confers  any  right 
which  can  be  considered  in  a  court  of  justice.  It  is  un- 
necessary, however,  to  determine  this  point  at  the  present 
time,  for  the  facts,  as  admitted,  do  not  show  that  the  de- 
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fendant  was  entitled  to  make  a  settlement  on  the  lands  of 
the  United  States. 

The  act  of  May  30,  1862,  which  authorizes  settlements 
upon  unsurvejed  lands  in  California,  does  not  change 
in  any  respect  the  qualifications  of  pre-emption  claimants 
prescribed  by  the  act  of  September  4,  1841,  or  the  lim- 
itations upon  which  the  privilege  of  pre-emption  is 
granted.  No  person  is  entitled  to  the  benefits  of  that  act, 
nor  of  the  act  of  March  3,  1853,  which  extends  the  pro- 
visions of  the  first  act  to  California,  who  is  the  proprietor 
of  three  hundred  and  twenty  acres  of  land  in  any  state  or 
territory  of  the  United  States;  and  the  declaratory  state- 
ment of  the  claimant,  which  is  required  to  be  filed  in  the 
land-office  of  the  district,  must  contain  an  averment  that  he 
is  not  such  proprietor.  Without  this. averment  the  claim- 
ant cannot  acquire  any  right  of  pre-emption  to  the  land  upon 
which  he  has  settled.  It  would  seem  plain,  therefore,  that 
if  he  can  assert  in  court  any  right  by  virtue  of  his  settle- 
ment before  survey  and  entry  at  the  proper  land-office,  and 
of  course  before  such  declaratory  statement  is  filed,  he  must 
bring  himself  by  his  proofs  clearly  and  fully  within  the  pro- 
visions of  the  act  of  congress.  He  must  show  himself  en- 
titled to  demand  the  right  of  pre-emption  when  the  survey 
shall  be  returned  to  the  proper  office.  This  he  has  not  done 
in  the  present  case,  and  so  far  as  we  are  able  to  perceive 
from  the  facts  admitted,  he  has  not  placed  himself  in  any 
"better  position  than  the  plaintiff;  nor  is  he  any  more  entitled 
than  she  is  to  assert  a  license  to  settle  upon  the  premises 
in  controversy.  It  follows  that  the  present  case  must  be 
determined  by  the  rule  which  adjudges  the  better  right  in 
the  first  possessor,  the  government,  which  has  the  para- 
mount title,  not  asserting  it  against  either.  {Coryell  v.  Cain^ 
16  Cal.  567;  Hubbard  v.  Bany,  21  Id.  321.) 

Therefore,  upon  the  admitted  facts,  judgment  will  pass  for 
the  plaintiff  for  the  possession  of  the  premises,  and  for  six 
hundred  and  eight  dollars,  the  value  of  their  use  and  occu- 
pation from  the  entry  of  the  defendant  to  the  present  time. 
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James  Brodie  et  al,  v.  The  Ophir  Silver  Mining 

Company. 

CiBCUiT  GouBT,  District  of  Caufobkia. 
OcTOBEB  23,  1867. 

1.  Patent  Prima  Facib  Eyipbnck  that  Patsntkb  was  First  Inventor. — 

A  patent  is  prima  fade  evidence  that  the  patentee  was  the  first  inventor 
of  the  improvement  patented,  and  whoever  controverts  and  denies*  his 
claim  in  this  respect  has  the  harden  of  proof  upon  him  to  establish  the 
contraiy. 

2.  What  Prior  Intention  will  Defeat  Patent. — The  claim  of  original 

invention  is  not  defeated  by  showing  the  conatmction  of  the  improve- 
ment before  the  patent  issued;  to  defeat  the  claim,  it  must  be  shown 
that  the  construction  preceded  the  invention  of  the  patentee;  that  is, 
was  before  the  conception  of  the  improvement  was  applied  in  practice. 

3.  Damages  vor  Infringement  of  Patent — Discretion. — The  power  to 

increase  the  actual  damages  in  cases  of  infringement  of  patents  being 
vested  in  the  discretion  of  the  court,  should  only  be  exercised  to  remu- 
nerate parties  driven  to  litigation  to  sustain  their  patents  by  wanton  and 
persistent  infringements 

4.  Damages  for  Infringement — How  Estimated  where  Improvement 

WAS  IN  Use  when  Patent  Issued. — The  improved  articles  in  this  case 
being  already  in  use  by  the  defendant  when  the  patent  was  issued,  the 
damages  against  him  were  to  be  determined  by  the  value  of  their  sub- 
sequent use. 

Before  Mr.  Jastice  Field. 

This  was  an  action  at  law  to  recover  damages  for  an  al- 
leged infringement  of  a  patent  for  an  invention,  and  was 
tried  by  the  court  without  a  jury,  by  stipulation  of  the  par- 
ties, at  the  October  term  of  1867.  The  facts  sufficiently 
appear  in  the  opinion  of  the  court. 

P.  G.  Btichan^  for  plaintiff. 

H.  <k  C.  McAllister,  for  defendant. 

Mr.  Justice  Fi£U>.  This  is  an  action  to  recorer  damages 
for  an  alleged  infringement  of  the  patent  right  of  the  plaint- 
iffs to  an  improved  German  barrel  for  amalgamating  gold 
and  silver  ores.  The  improvement  consists  in  lining  the 
barrel  with  blocks  of  wood,  placed  so  as  to  present  the  end 
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of  the  fibre  to  the  action  of  the  ore,  instead  of  constructing 
it  as  was  previously  done,  in  such  a  way  as  to  bring  the 
wear  of  the  ore  directly  across  the  fibre.  The  durability  of 
the  barrel  is  thus  increased,  and  the  expense  of  its  con- 
struction  is  ledsened.  A  barrel  thus  constructed  will  last  a 
year,  whilst  a  barrel  constructed  after  the  old  method  will 
wear  out  in  a  few  months.  The  witnesses  make  the  differ- 
ence in  the  durability  between  the  two  kinds  amount  to 
about  nine  months.  The  difference  in  their  expense  is 
equally  great;  that  of  the  new  barrel  being  only  about  one 
third  of  that  of  the  old  barrel.  The  blocks  of  which  the 
new  lining  is  composed  are  easily  and  rapidly  cut  by 
machineiy. 

The  conception  of  the  improvement  originated  with  James 
Brodie,  one  of  the  plaintiffs,  early  in  1862.  His  attention 
had  been  previously  directed  to  the  importance  of  increasing 
the  durability  of  the  lining  of  the  amalgamating  barrel;  but 
it  does  not  appear  that  the  mode  adopted  presented  itself  to 
his  mind  until  the  summer  of  1862,  and  this  mode  was  not 
reduced  to  practice,  or  at  least  wtfs  not  perfected,  until  the 
summer  of  1863.  In  November,  1862,  he  visited  Mexico, 
and  whilst  there  lined  barrels  as  described  in  his  patent, 
and  in  July  of  the  following  year  he  transmitted  to  a  friend 
in  San  Francisco,  a  tracing  of  the  improvement,  and  re- 
quested him  to  file  a  caveat  in  the  patent  office  at  Washington. 
His  friend  neglected  to  act  upon  this  request,  and  he  him- 
self returned  to  Ban  Francisco  in  November,  1863,  and  soon 
afterwards  made  application  for  letters  patent.  His  appli- 
cation was  resisted,  and  letters  were  not  in  consequence 
issued  to  him  until  July  6, 1864.  « 

In  the  meantime,  it  would  appear  that  the  idea  of  a  simi- 
lar improvement  had  occurred  to  others,  to  Mr.  Palmer,  the 
superintendent  of  the  Ophir  silver  mhiing  company,  and 
to  one  John  S.  Brodie,  the  chief  mechanical  engineer  of 
that  company.  Mr.  Palmer  states  that  the  idea  of  lining 
amalgamating  barirels  with  blocks  of  wood,  with  the  end  of 
the  fibre  presented  to  the  ore,  occurred  to  him  in  August, 
1863,  from  reading  in  the  papers  of  San  Francisco  accounts 
of  the  Nicolson  pavement,  and  that  he  suggested  the  con- 
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Charles  Le  Franc  v.  Frank  Richmond. 

CiBCurr  CouBT,  Distbigt  of  Caufosioa. 
AcausT  18,  1864. 

1.  Boundary — Incurable  Unckrtaintt  Void. — ^Where  the  botmdary  line 

in  the  description  of  land  in  a  conveyance  is  given  as  running  from  a 
creek  which  is  several  thonsand  feet  in  length,  without  other  designation 
of  the  starting  point,  and  the  line  can  be  run  so  as  to  comply  with  the 
conditions  of  the  description  if  it  start  from  any  position  on  the  creek, 
the  particular  tract  intended  by  the  grantor  is  incapable  of  identification; 
the  description  is  affected  by  incurable  uncertainty,  and  the  deed  is 
inoperative  on  that  ground. 

2.  Deed — Presumjption  as  to  Seal. — A  conveyance  of  real  property  in  Cali- 

fornia in  1864  could  only  be  made  by  deed,  and  that  imports  an  instru- 
ment under  seal;  but  as  the  statute  then  in  existence,  in  providing  for 
the  record  of  deeds,  did  not  require  any  note  or  entry  by  the  recorder  of 
the  existence  of  a  seal  to  the  original,  and  yet  made  copies  from  the 
records  admissible  with  the  like  effect  as  the  original,  when  the  latter 
were  beyond  the  possession  and  control  of  the  party,  the  existence  of  the 
seal  to  the  original  will  be  presumed  from  the  statement  in  the  conclud- 
ing clause  in  the  instrument  that  the  grantor  affixed  thereto  his  seal,  and 
from  the  attestation  clause  that  the  instrument  was  sealed  in  the  pres- 
ence of  the  witnesses. 

3.  Tenant  in  Common — Recovery  aoainst  Trespasser. — One  tenant  in 
.  common  of  real  property  can  recover  in  ejectment  the  entire  demanded 

premises  against  parties  in  possession  by  adverse  claim,  if  he  represent 
the  better  title. 

Before  Mr.  Justice  Field.* 

This  was  an  action  for  the  possession  of  a  tract  of  land 
in  Santa  Clara  county,  and  was  tried  bj  the  court  without 
the  intervention  of  a  jury,  by  consent  of  parties,  at  the 
July  term  of  1864.  The  facts  sufficiently  appear  in  the 
opinion  of  the  court. 

Hall  &  CtUlei'  McJUistej',  for  the  plaintiff. 

Speiicei*  dt  Jarboe,  for  the  defendant. 

Mr.  Justice  Field.  This  is  an  action  of  ejectment  to 
recover  a  part  of  the  tract  known  as  the  Bancho  of  San  Juan 
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formance  had  not  been  waived  by  the  fact  that  the  Spanish  commander 
or  fleet  had  left  Valparaiso,  and  consequently  that  no  freight  had  been 
earned. 

2.  Departurb  of  Ck>NSiGN£E  FROU  PoRT  OF  DESTINATION. — The  departure 

of  the  consignee  named  in  a  charter-party  from  the  port  of  destination 
constitutes  no  waiver  of  the  contract — such  contract  being  not  to  find  the 
consignee  but  the  port  of  delivery. 

3.  No  Freight  wirHOUT  Full  Performance. — Freight  being  the  compen- 

sation for  the  carriage  of  the  cargo,  if  the  carriage  is  not  made  the  freight 
is  not  earned. 

4.  Contract  by  Charter-party  an  Entirffy — Failure  to  Perform.— 

The  contract  by  a  charter-party  for  the  carriage  of  a  cargo  to  a  certain 
port  being  an  entirety,  it  must  be  executed  completely  or  no  claim  for 
compensation  arises.  In  case  of  failure  it  is  immaterial  whether  the 
failure  of  the  carrier  arises  from  his  fault  or  his  misfortune. 

5.  When  Risk  and  Danger  of  Voyage  a  Defense. — The  risk  and  danger 

of  losing  a  cargo  in  performing  or  attempting  to  perform  a  stipulated 
voyage  may  be  shown  in  answer  to  a  claim  for  damages  preferred  by  the 
shipper  for  breach  of  the  contract,  but  such  risk  and  danger  will  not 
entitle  the  carrier  to  any  compensation  for  partial  performance. 

Before  Mr.  Justice  FiEiiD. 

Appeal  from  the  district  court.  On  the  seventh  of  Maj, 
1866,  C.  J.  Jausen,  the  owner  of  the  ship  B.  L,  Harriman, 
chartered  her  to  Joseph  Emeric,  the  libellant,  for  a  voyage 
from  San  Francisco  to  Gobija,  Bolivia,  or  other  ports  in  the 
Pacific,  the  port  of  discharge  to  be  designated  before  the 
sailing  of  the  vessel.  The  charter-party  provided  that  in- 
structions for  the  vessel  should  be  given  by  letter  in  tripli- 
cate, and  if  the  vessel  proceeded  pursuant  to  them  direct  to 
Valparaiso,  the  commanding  officer  of  the  Spanish  navy, 
who  was  supposed  to  be  at  that  port,  should  have  the  right 
to  receive  a  portion  of  the  cargo  there,  or  the  whole  of  it, 
or  to  decline  to  receive  any  portion  there,  and  to  send  the 
ship  to  another  port  in  Chili,  Peru  or  the  Ghincha  islands; 
and,  in  such  case,  that  the  vessel  should  proceed  immedi- 
ately to  the  port  named  by  him,  and  there  complete  her 
discharge. 

The  charterer,  on  his  part,  agreed  to  provide  the  vessel 
with  a  cargo  of  coal  of  seven  hundred  and  eighty-six  tons, 
and  to  pay  for  the  use  of  the  vessel  during  the  voyage  fifteen 
dollars  per  ton,  in  gold  coin  of  the  United  States,  one  half 
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to  the  owDer  at  San  Francisco  two  days  after  the  sailing  of 
the  Tessel,  less  two  and  a  half  per  cent,  discount  for  cash, 
and  the  other  half  to  the  owner  on  receipt  of  a  canceled 
bill  of  lading  that  the  coal  had  been  delivered. 

On  the  fourteenth  of  May  the  charterer  wrote  to  the 
master  of  the  ship  a  letter,  designating  the  first  port  of 
Valparaiso  as  the  port  to  which  he  was  to  proceed  with  his 
yessel  on  leaving  San  Francisco,  and  directing  him  when 
there  to  report  himself  to  the  commanding  officer  of  the 
Spanish  navy,  and  stating  that  such  officer  would  have  the 
right  to  take  the  whole  of  the  cargo,  or  a  portion  of  it,  or 
to  refuse  to  take  any  portion,  and  to  send  the  vessel  to 
another  port,  as  mentioned  in  the  charter  party. 

On  the  seventeenth  day  of  May  the  charterer  wrote  to  the 
master  a  second  letter,  stating  that  since  addressing  his 
previous  letter  he  had  received  from  Panama  what  he  terms 
'*an  instruction,"  which  he  incloses.  This  instruction  is  an 
e:xtract  from  a  letter  of  his  correspondent  requesting  him,  if 
he  had  not  attended  to  all  outstanding  orders,  to  suspend 
operations  until  further  orders,  giving  as  a  reason  that  it 
was  probable  that  the  Spanish  naval  forces  might  have 
changed  their  base  of  operations;  but  directing  him,  if  he 
had  taken  up  a  vessel  before  receiving  the  letter,  to  "  in- 
struct the  ship  to  seek  after  the  fleet  between  the  port  of 
"Valparaiso  and  the  Chinch  as."  The  charterer  added  to  the 
e:stract  a  request  that  the  master  would  follow  the  instruc- 
tion so  far  as  was  in  his  power. 

On  the  nineteenth  of  May  the  charterer  sent  another  com- 
munication to  the  master,  informing  him  that  in  case  the 
wind,  weather  or  other  circumstances  favored  his  making 
the  Chincha  islands,  he  was  at  liberty  to  call  there,  without, 
however,  prejudicing  the  charterer's  rights  under  the  charter 
party  and  instructions. 

The  vessel  sailed  from  San  Francisco  on  the  twenty- 
second  of  May  and  arrived  at  the  Chinchas  on  the  third  of 
August.  Whilst  there  the  master  was  informed  of  the  bom- 
bardment of  Callao  on  the  second  of  May,  and  that  the 
Spanish  fleet  had  sailed  away  badly  shattered.  On  the 
same  day  a  regular  Chilean  mail  steamer  arrived  and  re- 
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ported  that  all  was  quiet  at  Valparaiso,  and  that  notbiDg 
was  known  of  the  Spanish  fleet.  After  remaining  a  few 
honrs  at  the  Chinchas  the  vessel  left,  and  the  captain  imme- 
diately ordered  her  back  to  San  Francisco,  where  she  ar- 
rived on  the  sixth  of  October.  On  the  eighth  he  made  a 
foimal  protest  and  served  a  copy  on  the  charterer.  The 
owner  then  insisted  that  he  was  entitled  to  the  full  freight 
which  was  stipulated  for  the  performance  of  the  voyage^ 
and  called  upon  the  charterer  to  receive  the  cargo,  dis- 
charge the  vessel  and  pay  the  balance  of  the  freight  claimed. 
To  this  demand  the  charterer  refused  to  accede,  aUegiug 
that  the  voyage  agreed  up'on  had  not  been  performed.  The 
ship-owner  thereupon  paid  the  duties  upon  the  cargo,  dis- 
charged the  vessel  and  had  the  coal  sold.  The  charterer 
then  libeled  the  vessel  for  breach  of  the  charter-party  and 
the  conversion  of  the  cargo  to  the  owner's  use. 

The  district  court  held  that  full  freight  had  been  earned 
by  the  ship,  and  entered  a  decree  in  favor  of  the  charterer 
for  the  residae  of  the  proceeds  of  the  sale  of  the  coal,  after 
charging  him  with  the  expenses  of  sale  and  commissions. 
From  this  decree  the  libellant  appealed;  and  two  questions 
were  presented  for  determination:  1.  What  was  the  con- 
tract between  the  ship-owner'  and  the  charterer?  and,  2. 
Was  that  contract  performed  by  the  ship  or  was  its  per- 
formance waived  by  the  charterer  or  prevented  by  his  fault 
or  omission? 

Doyle  tfe  Barber,  for  appellant. 

Wm.  H.  Sharp  and  S.  M.  Wilson,  for  respondent. 

Mr.  Justice  Field.  The  charter-party  provided  for  a 
voyage  to  any  port  of  the  Pacific,  to  be  named  before  the 
sailing  of  the  vessel,  and  for  written  instructions  upon  this 
point.  These  instructions  were  given  in  the  letter  of  May 
14,  and  the  port  of  Valparaiso  was  named.  The  contract 
thus  became,  in  this  particular,  clear  and  explicit.  The 
charter-party  stipulated  for  the  exercise  of  certain  rights 
over  the  coul  and  vessel  by  the  commander  of  the  Spanish 
navy  at  Valparaiso,  and  the  instructions  repeated  the  stipa- 
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lation,  and  directed  the  master  of  the  vessel  when  there  to 
report  to  him.  Both  documents  were  evidently  drawn  upon 
the  supposition  that  the  Spanish  commander  was  at 
the  time  at  the  port  of  Valparaiso,  and  would  be  found 
there  on  the  arrival  of  the  vessel.  No  serious  question 
could  be  raised  upon  these  documents  standing  alone.  A 
change  in  the  contract  thus  accepted  and  a  new  destination 
of  the  vessel  are  supposed  to  have  been  effected  by  the 
letter  of  May  17.  But  that  letter  only  directed  the  master 
of  the  vessel  to  seek  the  Spanish  fleet  between  Valparaiso 
and  the  Chinchas.  It  was  an  instruction  founded  upon  the 
supposition  that  the  fleet  might  have  changed  its  base  of 
operations.  There  was  no  certain  knowledge  that  such 
change  had  taken  place;  it  was  suggested  as  a  possibility 
only,  in  consequence  of  which  the  vessel  was  to  seek  for 
the  fleet  in  passing  between  the  Chinchas  and  Valparaiso. 
The  contract  to  proceed  to  Valparaiso  was  not  abandoned. 
None  of  the  parties  concerned  understood  the  letter  as 
changing  the  port  of  destination.  The  master  did  not  so 
understand  it.  In  his  protest,  after  his  return,  he  declared 
that  his  vessel  left  San  Francisco  bound  for  the  port  of 
Valparaiso  via  the  Ohincha  islands.  He  did  not  pretend 
that  he  had  made  the  voyage  for  which  the  charter-party 
stipulated,  but  contended  that  the  voyage  was  broken  up 
and  his  return  to  San  Francisco  justified  by  the  withdrawal 
of  the  Spanish  fleet  from  the  coast  of  Chili  and  the  absence 
of  its  commander,  the  consignee  of  the  cargo. 

The  owner  of  the  ship  did  not  so  understand  the  letter. 
He  assumed  in  a  communication  to  the  charterer,  written  on 
the  sixteenth  of  June,  nearly  a  month  after  he  had  learned 
of  the  departure  from  Valparaiso  of  the  Spanish  fleet,  that 
the  vessel  was  obliged  under  the  contract,  to  proceed  to  that 
port,  for  he  mentioned  that  no  provision  was  made  in  the 
charter  for  the  possibility  of  there  being  nobody  to  receive 
the  cargo  on  the  arrival  of  the  ship,  and  asked  for  instruc- 
tions in  that  event  to  communicate  to  the  captain. 

The  charterer  did  not  so  understand  the  letter.  He  only 
requested  a  compliance  with  the  suggestion  of  his  corres- 
pondent so  far  as  it  was  in  the  master's  power,  and  in  his 
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commnnioation  of  May  19,  he  accompanies  his  permission 
to  touch  at  the  Chinchas,  with  the  stipulation  that  it  should 
not  prejudice  his  rights  under  the  charter-party  and  instruc- 
tions. But  besides  this,  he  testifies  that  at  the  request  of 
the  ship-owner,  he  wrote  to  his  friends  at  Panama,  his  asso- 
ciates or  agents  in  the  business  of  supplying  the  Spanish 
fleet,  to  designate  some  one  at  Valparaiso*  to  receive  the 
cargo,  in  the  event  that  the  Spanish  commander  had  left  on 
the  ship's  arrival.  The  owner  was  himself  examined  as  a 
witness,  and  no  denial  of  this  statement  was  made. 

Thus  all  the  parties  concerned  construed  the  contract  in 
the  same  manner,  and  did  not  regard  its  purport  or  obliga- 
tion as  in  any  respect  changed  by  the  letter  of  May  17.  We 
may,  therefore,  safely  treat  the  letter  as  simply  a  request 
that  the  captain  would  comply  with  the  suggestion  of  the 
charterer's  correspondent  at  Pa;iama,  so  far  as  he  could  do 
so  consistently  with  the  provisions  of  the  charter-party;  and 
that  it  neither  had,  nor  was  intended  to  have,  any  other  or 
greater  import.  If  the  vessel  had  intercepted  the  Spanish 
fleet  between  the  Chinchas  and  Valparaiso,  the  acceptance 
at  sea  of  the  cargo,  or  a  portion  thereof,  by  the  Spanish 
commander,  would  have  been  as  valid  and  binding  as,  in 
the  absence  of  the  letter  of  May  17,  such  acceptance  would 
have  been  at  Valparaiso.  But  there  was  no  obligation  rest- 
ing upon  the  commander  to  accept  at  sea  the  cargo,  or  any 
part  thereof,  or  to  make  there  the  option  given  by  the  char- 
ter-party. He  could  have  pointed  to  that  instrument  and 
replied,  that  he  would  exercise  his  rights  and  privileges 
thereunder  at  Valparaiso.  The  letter  simply  provided  for 
anticipating,  if  the  Spanish  commander  consented,  tbe 
time  and  place  for  the  acceptance  of  the  cargo,  or  for  direct- 
ing its  partial  or  entire  discharge  at  some  other  port. 

Such  being  in  our  judgment,  the  obvious  construction  of 
the  letter  of  May  17,  it  follows  that  the.  original  contract 
completed  by  the  instructions  of  May  14,  requiring  the  ves- 
sel to  proceed  to  Valparaiso,  was  not  subsequently  changed, 
and  as  the  vessel  only  proceeded  to  the  Chinchas,  such  con- 
tract was  not  performed. 

But  it  is  contended  that  performance  was  waived  by  tbe 
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fact  that  the  Spaniish  commander,  the  consignee  of  the  cargo, 
had  left  Valparaiso;  and  that  the  captain  was  justified  in 
avoiding  the  risk  of  possible  seizure  of  the  cargo  by  the 
authorities  at  Chili,  which  it  is  assumed  he  must  have  in- 
curred had  he  proceeded  to  that  port  in  the  absence  of  the 
Spanish  fleet. 

The  departure  of  the  consignee  named  from  the  port  of 
destination  constituted  no  waiver  of  the  contract.  The  con- 
tract was  not  to  find  the  consignee,  but  to  find  the  port  of 
delivery.  It  may  be  that  the  consignee  had  appointed  agents 
to  appear  for  him  and  represent  his  interests;  and  if  he  had 
not  done  so  the  law  indicated  the  course  which  the  master 
of  the  vessel  could  have  pursued — he  could  have  stored  the 
cargo  at  the  shipper's  risk.  The  storing  in  such  case  would 
have  been,  so  far  as  the  earning  of  freight  was  concerned, 
the  legal  equivalent  to  delivery  to  the  consignee.  Suppose, 
by  way  of  illustration,  the  case  stated  by  counsel,  that  the 
cargo  had  been  consigned  to  the  president  of  an  incorpo- 
rated company,  and  while  the  vessel  was  at  the  Chinchas,  au- 
thentic intelligence  had  been  received  that  the  company  had 
been  dissolved,  and  that  the  president  had  absconded  to 
parts  unknown ;  and  thereupon  the  ship  had  retraced  her 
course  back  to  San  Francisco;  would  it  be  pretended  in 
such  case  that  the  freight  stipulated  for  the  entire  voyage 
had  been  earned?  And  if  freight  would  not  have  been 
earned  in  that  case,  why  can  it  be  considered  earned  in  this 
case  ?  The  law  of  the  contract  is  not  changed  by  the  fact 
that  the  consignee  in  one  case  is  a  naval  commander,  whose 
fleet  has  sailed  from  the  port  of  destination,  and  in  the  other 
case  is  the  absconding  president  of  a  dissolved  company. 
The  principle  on  which  the  right  to  freight  depends  is  sim- 
ple and  well  settled.  Freight  is  the  compensation  for  the 
carriage  of  the  cargo.  If  the  carriage  be  not  made  the 
freight  is  not  earned.  The  contract  is  an  entirety — it  must 
be  executed  completely,  or  no  claim  for  compensation  arises. 
Such  is  the  general  rule,  and  it  is  immaterial  whether  the 
failure  of  the.  carrier  arise  from  his  fault  or  his  misfortune. 
Thus  if  the  carriage  te  prevented  by  a  blockade  of  the  port 
of  destination — whether  such  blockade  were  known  or  not 
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lit  the  time  the  contract  was  made — the  freight  is  not  earned. 
The  risk  or  even  impossibility  of  entering  the  port  in  snch 
case  constitutes  no  ground  upon  which  compensation  can 
be  claimed,  though  the  voyage  be  in  other  respects  per- 
formed. The  only  exception  to  the  rule  that  performance 
must  precede  the  right  to  compensation  is  where  such  per- 
formance is  prevented  by  the  fault  or  omission  of  the  shipper. 

In  ScoU  V.  Libby,  2  John.  336,  a  vessel  was  chartered  for 
a  voyage  from  New  York  to  the  city  of  St.  Domingo  and 
back.  The  charterer  was  to  pay  an  entire  sum  for  the 
whole  voyage  in  sixty  days  after  the  retnril  of  the  vessel. 
On  arriving  in  sight  of  St.  Domingo  the  vessel  was  turned 
away  by  a  British  cruiser  on  account  of  the  blockade  of  the 
port.  The  vessel  thereupon  returned  to  New  York,  and  the 
owners  refused  to  deliver  the  cargo  until  the  freight  was 
paid.  In  an  action  of  trover  for  the  conversion  of  the  cargo, 
it  was  held  by  the  supreme  court  of  New  York  that  no 
freight  was  due,  that  the  blockade  had  dissolved  the  charter- 
party,  and  the  claim  for  freight  was  gone.  The  case  of 
Biirrill  et  oZ.  v.  CleeTnan,  17  John.  72,  is  to  the  same 
purport. 

The  risk  and  danger  of  losing  the  cargo  in  performing  or 
attempting  to  perform  a  stipulated  voyage  may  be  shown  in 
answer  to  a  claim  preferred  by  the  shipper  for  breach  of 
the  contract;  but  this  is  a  very  different  thing  from  the 
assertion  of  a  right  to  compensation  where  the  contract  is 
not  performed.  When  compensation  is  made  dependent 
upon  performance  there  must  be  performance,  however  dif- 
ficult or  dangerous.  The  difficulty  or  danger  may,  in  some 
instances,  relieve  the  carrier  from  more  than  nominal 
damages  for  not  performing  the  contract;  but  neither  will 
entitle  him  to  the  slightest  compensation  when  the  per- 
formance is  not  had. 

In  this  case  the  contracting  parties  knew  of  the  war  existing 
between  Spain  and  Chili,  and  the  possible  risks  and  dangers 
to  be  encountered  in  the  voyage  to  Valparaiso.  The  charterer 
did  not  guarantee  that  the  port  would  be  safe  or  war- 
rant that  the  Spanish  naval  commander  would  be  there  to 
protect  the  vessel  on  her  arrival.     It  is  probable  that  both 
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parties  expected  that  he  would  at  all  times  be  able  to  extend 
protection  to  the  vessel;  but  as  they  made  no  provision  for 
a  possible  disappointment  in  this  expectation,  and  for  com- 
pensation upon  such  event,  we  do  not  perceive  upon  what 
principle  we  can  interpolate  into  the  contract  a  provision  of 
that  kind,  or,  which  is  equivalent  to  the  same  thing,  allow 
compensation  as  if  such  provision  existed. 

Suppose,  as  counsel  pertinently  inquires,  the  ship-owner 
in  this  case  had  sued  the  charterer  for  freight,  "could  he 
have  alleged  performance  of  the  contract?  Clearly  not,  for 
no  such  performance  was  had.  Could  he  have  alleged  that 
the  performance  was  prevented  by  the  charterer?  Certainly 
not,  for  the  charterer  had  done  nothing  to  prevent  the 
execution  of  the  contract,  nor  had  he  omitted  anything  for 
which  he  stipulated,  either  expressly  or  impliedly.  What, 
then,  could  the  owner  have  alleged  as  a  reason  for  not  pro- 
ceeding to  Valparaiso? — that  the  Spanish  naval  commander 
was  not  there?  But  the  charterer  did  not  agree  that  he 
should  be  there;  nor  did  his  absence  prevent  the  vessel 
from  entering  the  port.  But,  then,  there  was  danger  that 
the  cargo  might  be  seized  by  the  Chilean  authorities.  This 
possibility  of  seizure  was  one  of  the  perils  assumed  by  the 
contract,  and,  like  a  similar  danger  where  the  port  of  desti- 
nation is  blockaded,  did  not  waive  the  necessity  of  per- 
formance as  a  condition  precedent  to  compensation. 

Our  conclusion  is  that  the  charter-party  was  hot  per- 
formed by  the  ship;  that  the  freight  stipulated  for  such 
performance  w^s  not,  therefore,  earned;  and  that  the 
charterer  was  entitled,  upon  the  arrival  of  the  vessel  at  San 
Francisco,  to  the  possession  of  the  cargo  and  to  a  return  of 
the  advanced  freight.  {JVaison  v.  Duykiiick,  3  John.  335; 
Griggs  v.  Anslin,  3  Pickering,  20;  and  Phelps  v.  Williamson ^ 
5  Sand.  598.)  The  decree  of  the  district  court  must  there- 
fore be  reversed  and  a  decree  entered  in  favor  of  the  libel- 
lant  for  the  amount  of  the  advanced  freight  and  the  amount 
of  the  proceeds  of  the  sale  of  the  coal  (after  deducting 
therefrom  the  duties  paid  and  the  expenses  of  sale),  to- 
gether with  interest  on  both  amounts  and  costs  of  suit. 

This  decree  was  affirmed  on  appeal  by  the  supreme  court. 
(See  9  Wallace,  161.) 
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The  United  States  v.  Hebeb  Outerbridge. 

CiBcurr  Court,  District  of  Caufornia. 
June  25,  1868. 

1.  Murder  under  United  States  Laws. — In  the  laws  of  the  United  States, 

there  is  no  sach  designation  as  murder  in  the  first  degree  or  mnrder  in 
the  second  degree;  they  simply  provide  for  the  crime  of  willful  murder, 
and  attach  to  it  the  punishment  of  death. 

2.  Common  Law  as  Guide  for  Construction  of  Legal  Terms. — In  the  ab- 

sence of  statutory  provisions,  the  federal  courts  resort  to  the  common 
law  for  guidance  in  the  construction  of  legal  terms  and  phrases. 

3.  Difference  between  Murder  and  Manslaughter. — The  difference  i>e- 

tween  murder  and  manslaughter  consists  in  the  existence  of  malice,  ex- 
press or  implied  in  the  one  case,  and  the  absence  of  malice  in  the  other. 

4.  Mauce,  when  Implied. — Malice  is  implied  in  every  case  of  intentional 

homicide;  that  is  to  say,  when  once  it  is  established  that  a  person  was  in- 
tentionally killed,  the  law  implies  that  malice  existed  in  the  party  who 
caused  the  death,  and  the  burden  rests  upon  him  to  rebut  the  implica- 
tion. 

5.  Right  of  Self-Dsfense. — A  man  may  repel  force  by  force  in  the  defense 

of  his  person,  his  family  or  property,  against  any  one  who  manifestly  en- 
deavors by  violence  or  surprise  to  commit  a  felony.  The  right  to  oppose 
force  to  force  in  such  case,  is  founded  upon  the  law  of  nature,  and  is  not 
superseded  by  the  law  of  society. 

6.  Justiflable  Homicide,  Wh^^t. — Neither  words  nor  gestures,  however  in- 

sulting and  irritating,  nor  an  assault^  wiU  justify  the  killing  of  the  aggres- 
sor; his  killing  is  justifiable  only  when  there  is  an  apparent  intent  by  him 
to  commit  a  felony,  and  the  danger  is  imminent,  and  the  species  of  resist- 
anoe  u4ed  necessaty  to  avert  it. 

7.  Imminent  Danger,  What. — By  imminent  danger  is  meant  immediate  dan- 

ger, such  as  must  be  instantly  met,  such  as  cannot  be  guarded  against  by 
calling  on  the  assistance  of  others  or  the  protection  of  the  law. 
S.  THRE.\'ra  NO  Justification  for  Homicidbl — Mere  threats  against  the  per- 
son or  life  of  another,  without  any  attempt  at  execution,  will  not  justify 
homicide,  nor  even  when  such  attempt  at  execution  is  made,  unless  the 
danger  be  so  imminent  as  not  to  admit  of  any  delay  in  meeting  it  on  the 
part  of  the  assailed. 

Before  Mr.  Justice  Field,  aud  Hoffman,  District  Judge. 

The  defeudaut  was  indicted  and  tried  at  the  June  term  of 
1S6S,  for  mnrder  on  the  high  seas.  The  facts  of  the  aise 
sufficiently  ap|>ear  in  the  charge  of  the  court. 

J.  jB.  Jdiniclu's(ei\  for  defendant. 

Dtii^  Litkt\  UniUxl  Sinks  AUonuy^  for  the  United  States. 


Dist.  Oal.]    United  States  v.  Outerbbidge.  621 

1868.]  Charge  to  the  Jury  —Mr.  Justice  Field. 

Mr.  Justice  Field  charged  the  jury  as  follows: 

Gentlemen  of  the  jury :  The  facts  of  this  case  lie  in  a  very 
narrow  compass,  and  the  principles  of  law  applicable  to 
them  are  very  simple  and  can  be  readily  understood.  You 
are  the  exclusive  judges  of  the  facts;  that  is  to  say,  it  is  your 
province  to  pa^s  upon  the  evidence,  to  give  to  it  such  weight 
as  you  may  deem  it  entitled,  and  determine  therefrom  all 
disputed  questions  of  fact.  The  duty  of  the  court  will  end 
when  it  stittes  to  you  the  law  by  which  the  offense  charged 
is  to  be  considered,  and  the  principles  by  which  the  evi- 
dence is  to  be  weighed. 

The  prisoner  at  the  bar  is  indicted  for  the  crime  of  mur- 
der. The  indictment  charges  that  the  defendant  did,  on  the 
first  of  April  of  the  present  year,  on  the  high  seas,  on  board 
of  the  American  vessel  Jenny  Prince,  belonging  to  citizens 
of  the  United  States,  feloniously,  willfully,  and  of  malice 
aforethought,  make  an  assault  upon  one  William  Anderson, 
then  aboard  of  said  vessel,  and  by  a  capstan  bar,  an  instru- 
ment of  wood,  of  four  feet  in  length  and  six  inches  in  cir- 
cumference, inflict  several  mortal  wounds  upon  his  head 
and  neck,  of  which  he,  on  the  same  day,  died.  The  charge 
here  is  of  the  murder  of  William  Anderson,  upon  the  high 
seas,  on  the  first  of  April  last. 

The  act  of  congress  under  which  the  indictment  is  found 
provides  what  the  punishment  shall  be  for  this  crime;  it 
declares  that  the  punishment  shall  be  death.  But  it  does 
not  define  the  crime  itself,  nor  establish  any  degrees  in  the 
turpitude  of  the  offense,  as  does  the  law  of  the  state.  There 
is  no  such  designation  made  in  the  laws  of  the  United  States 
as  murder  in  the  first  or  murder  in  the  second  or  any  other 
degree.  The  statute  simply  enacts  that  if  any  person  upon 
the  high  seas,  or  in  any  arm  of  the  sea  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States,  and  out  of 
the  jurisdiction  of  any  particular  state,  shall  commit  the 
crime  of  willful  murder,  such  person  shall,  upon  conviction 
thereof,  suffer  death.  We  must  therefore  resort  to  the 
common  law  for  a  definition  of  the  crime.  In  the  absence 
of  statutory  provisions,  the  federal  courts  are  obliged  to 
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resort  to  that  law  for  guide  in  the  construction  of  legal 
terms  and  phrases.  By  that  law  murder  is  defined  to  be 
the  willful  killing  of  a  human  being  in  the  peace  of  the 
country,  with  malice  aforethought,  either  express  or  implied. 
The  term  malice  is  here  used  in  a  technical  sense,  and  in- 
cludes not  merely  hatred  and  revenge,  but  every  bad  and 
unjustifiable  motive.  Express  malice  exists  when  one,  with 
deliberate  premeditation  and  design  formed  in  advance, 
kills  another,  such  premeditation  and  design  being  mani- 
fested by  external  circumstances  capable  of  proof,  such  as 
lying  in  wait,  antecedent  threats,  and  concerted  schemes  to 
do  the  party  bodily  harm.  Malice  is  implied  by  the  law 
from  any  deliberate  and  cruel  act  committed  by  one  person 
against  another.  Thus  it  is  implied  when  one  man  kills 
another  without  provocation,  or  where  the  provocation  is 
ixot  great,  for  no  person  except  one  of  an  abandoned  heart 
could  be  guilty  of  such  an  act  without  cause,  or  upon  any 
slight  cause.  The  terms  express  and  implied  malice,  in 
truth,  indicate  the  same  state  of  mind,  but  they  are  estab- 
lished in  different  ways;  the  one  by  circumstances  showing 
premeditation  of  the  homicide,  and  the  other  being  inferred 
only  from  the  act  committed. 

Manslaughter  is  the  unlawful  killing  of  a  human  being 
without  malice,  express  or  implied.  It  may  be  voluntary 
or  involuntary.  It  is  voluntary  when  committed  with  a 
design  to  kill«  under  the  influence  of  a  sudden  and  violent 
passion  caused  by  great  provocation,  which  the  law,  in  its 
tenderness  to  the  infirmity  of  human  nature,  considers  such 
a  palliative  of  the  offense  as  to  rebut  the  presumption  which 
would  otherwise  arise  of  malice.  Manslaughter  is  involun- 
tary when  committed  by  accident,  or  without  any  intention 
to  take  life.  As  you  will  thus  perceive,  the  difference  be- 
tween murder  and  manslaughter  consists  in  the  existence 
of  malice,  express  or  implied,  in  the  one  case,  and  the  ab- 
sence of  malice  in  the  other. 

Now,  malice  is  implied  in  every  case  of  intentional  homi- 
cide; that  is  to  say,  when  once  it  is  established  that  a  per- 
son was  intentionally  killed,  the  law  implies  that  malice 
existed  in  the  party  who  caused  the  death.     If  there  are 
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any  ciroumstauces  of  excuse  or  palliation  which  will  rebut 
the  implication  of  malice,  it  is  incumbent  upon  him  to  show 
them.  The  burden  of  proof  rests  upon  him,  for  the  law 
presumes  that  every  person  intends  to  produce  the  results 
which  are  the  usual  consequences  of  his  acts.  A  man  can 
not  strike  another  yiolently  with  a  bar  of  iron  without  in- 
flicting bodily  paiu;  if,  therefore,  he  does  thus  strike  an- 
other, the  law  presumes  that  he  intended  thus  to  inflict 
pain.  The  usual  effect  of  a  leaden  ball  fired  from  a  loaded 
pistol  of  the  common  size,  at  a  distance  of  a  few  feet  only, 
striking  the  head  or  back  of  a  person,  is  to  kill  such  person; 
the  law  therefore  presumes  that  every  one  who  thus  fires  a 
loaded  pistol  within  a  few  feet  of  the  object  intends  to  kill; 
it  therefore  implies  malice  in  him. 

In  the  present  case  there  is  no  question  as  to  the  homi- 
cide charged,  nor  is  there  any  question  that  the  homicide 
was  committed  by  the  prisoner,  nor  is  it  denied  that  the 
blows  which  caused  the  homicide  were  intentionally  given. 
The  instrument  used  was  of  such  magnitude  and  weight 
that  it  would,  in  all  probability,  have  broken  the  skull,  had 
it  been  applied  with  slight  force,  but  the  evidence  shows 
that  great  force  was  used.  There  is  no  element  in  the  case 
which  can  bring  the  homicide  within  the  definition  of  man- 
slaughter. There  was  here  no  sudden  and  violent  passion 
produced  by  great  provocation,  which,  for  the  moment, 
overpowered  the  reason  of  the  prisoner.  He  does  not  rest 
Lis  defense  upon  any  such  ground.  His  defense  is  that  he 
was  justified  in  taking  the  life  of  Anderson;  that  the  homi- 
cide was  required  for  the  preservation  of  his  own  life. 

Now  upon  this  subject  of  justification  the  law  is  explicit. 
A  man  may  repel  force  by  force  in  the  defense  of  his  per- 
son, his  family  or  property,  against  any  one,  who  manifestly 
endeavors  by  violence  or  surprise  to  commit  a  felony,  as 
murder,  robbery,  or  the  like.  The  right  to  oppose  force 
to  force  in  such  case  is  founded  upon  the  law  of  nature,  and 
is  not  and  can  not  be  superseded  by  the  law  of  society. 

In  the  definition  of  justifiable  homicide  the  following  par- 
ticulars, says  Mr.  Justice  Washington,  '*  are  to  be  attended 
to.     The  intent  must  be  to  commit  a  felony.     If  it  be  only 
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to  commit  a  trespass,  as  to  beat  the  party,  it  will  not  jastify 
the  killing  of  the  aggressor.  No  words,  no  questions  how- 
ever insalting  and  irritating,  not  even  an  assaolt,  will  afford 
such  justification;  althoi^gh  it  may  be  sufficient  to  reduce 
the  offense  from  murder  to  manslaughter.  In  the  next  place, 
the  intent  to  commit  a  felony  must  be  apparent,  which  will 
be  sufficient,  although  it  should  afterwards  turn  out  that  the 
real  intention  was  less  criminal,  or  was  even  innocent.  This 
apparent  intent  is  to  be  collected  from  the  attending  cir- 
cumstances, such  as  the  manner  of  the  assault,  the  nature 
of  the  weapons  used,  and  the  like.  And,  lastly,  to  produce 
this  justification,  it  must  appear  that  the  danger  was  immi- 
nent, and  the  species  of  resistance  used  necessary  to  avert 
it."    (United  Stales  v.  WiKberger,  8  Washington,  0.  C.  621.) 

YoQ  will  observe  from  this  language  that  the  intent  to 
commit  the  felony  must  be  apparent;  that  is,  in  the  process 
of  execution,  so  that  the  movement  towards  the  execution 
becomes  cognizable  by  the  senses.  For  example,  if  a  man 
declares  that  he  will  kill  another,  and  moves  towards  him 
with  a  heavy  weapon  raised  in  the  position  to  strike,  or  with 
a  pistol  cocked  and  directed  towards  him,  the  intent  to  com- 
mit a  felony  would  be  apparent,  although  in  point  of  fact 
the  party  may  never  have  intended  to  strike,  or  the  pistol 
may  have  been  unloaded.  As  observed  by  Mr.  Justice 
Washington,  this  apparent  int'Cnt  is  to  be  collected  from  the 
attending  circumstances,  such  as  the  manner  of  the  assault, 
the  nature  of  the  weapons  used,  and  the  like. 

You  will  observe  from  the  language  cited  that  the  intent 
to  commit  a  felony  must  not  only  be  apparent,  it  must  also 
appear  that  the  danger  was  imminent,  and  the  species  of  re- 
sistance used  necessary  to  avert  it.  By  imminent  danger  is 
meant  immediate  danger — one  that  must  be  instantly  met; 
one  that  can  not  be  guarded  against  by  calling  on  the  assist- 
ance of  others  or  the  protection  of  the  law.  And  the  species 
of  resistance  used,  that  is,  the  means  to  prevent  the  threat- 
ened injury,  must  be  such  as  were  necessary  to  avert  it. 

Tested  by  these  rules,  the  defense  utterly  fails.  We  will 
not  even  presume  to  suggest  that  the  threats  of  the  deceased 
were  the  mere  coarse  vaporings  of  a  brutal  sailor,  never  in- 
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tended  to  be  carried  out.  We  will  assnme  that,  at  the  time 
they  were  uttered,  they  were  the  expression  of  a  determined 
purpose  on  the  part  of  the  deceased.  There  is  no  evidence  of 
any  subsequent  attempt  to  carry  them  into  execution;  nor 
is  there  any  evidence  that  there  was  not  adequate  means 
with  the  captain  and  the  rest  of  the  crew,  for  the  protection 
of  the  defendant.  The  dange'r,  if  any  ever  existed,  that  the 
threats  would  be  carried  into  effect,  was  not  imminent. 
The  deceased  was  at  the  time  asleep,  covered  by  a  sail  on 
the  deck.  If  it  had  been  reasonable  to  believe  that  on 
awakening  he  would  have  proceeded  at  once  to  the  execu- 
tion of  his  threat,  even  then  the  means  to  secure  him  and 
prevent  him  should  have  been  resorted  to.  There  was  suf- 
ficient force  on  board  to  control  him . 

Mere  threats  against  the  person*  or  life  of  another,  with- 
out any  attempt  at  execution,  will  not  justify  homicide,  nor 
even  when  such  attempt  is  made,  unless  the  danger  be  so 
imminent  as  not  to  admit  of  any  delay  in  meeting  it  on  the 
part  of  the  assailed.  Ko  other  rule  could  exist  with  proper 
security  to  human  life  in  society. 

The  case  is  in  your  hands.  As  already  said,  you  are  the 
exclusive  judges  of  the  facts;  that  is  to  say,  it  is  your  ex- 
clusive province  to  pass  on  the  evidence,, and  to  give  it  such 
weight  as  you  may  judge  it  entitled  to  receive. 

The  jury  found  the  defendant  guilty  of  murder. 


United  States  v.  Guadalupe  Castro. 

Circuit  Court,  District  op  California. 
July  26,  1868. 

1.  Control  of  the  Court  over  Orders  made  by  Mistake  after  the 
Lapse  of  the  Term. — The  doctrine  that  the  jurisdiction  of  the  court 
over  a  cause,  after  final  decree,  ceases  with  the  term  in  which  the  decree 
18  rendered,  does  not  apply  to  decrees  entered  by  mistake.  Accordingly, 
where  a  decree  was  rendered  by  the  district  court  of  the  United  States, 
affirming  on  appeal  a  decree  of  the  Board  of  Land  Commissioners,  con- 
firming a  claim  to  land  under  a  Mexican  grant,  and  afterwards  overlook- 
ing the  fact  that  such  decree  had  been  rendered,  upon  a  stipulation  en- 
tered into  between  the  attorney  of  the  United  States  and  the  attorney 
40\ 


626  United  States  v.  Castbo.  [Cir.  Ct. 


Opiaion  of  the  Court — Mr.  Justice  Field.  l^^T* 

of  the  claimants,  an  order  was  entered  by  the  district  court  dismissing 
the  appeal,  and  subsequently  at  another  term  this  last  order  was  vacated: 
Jleldf  that  the  order  was  properly  vacated,  although  a  term  of  the  court 

had  elapsed  since  the  order  was  made. 

2.  Official  Delivery  of  Possession  Essential  to  a  Complitb  Invksti- 

TUBE  OF  Title  under  Mexican  Law. — After  a  grant  had  been  issued 
by  the  governor  of  California,  under  the  Mexican  law,  and  such  grant 
had  received  the  approval  of  the  departmental  assembly,  it  was  essential 
to  a  complete  investiture  of  the  title  that  there  should  be  an  official  de- 
livery of  possession  to  the  grantee  by  the  magistrate  of  the  vidnage, 
which  proceeding  required  a  measurement  and  segregation  from,  the 
public  domain  of  the  specitio  quantity  granted. 

3.  The  Magistrate  Confined  in  his  Action  within  the  Boundaries  Des- 

ignated IN  THE  Grant. — The  magistrate  of  the  vicinage  in  officially 
delivering  possession  was  required  to  measure  off  the  quantity  within  the 
boundaries  designated  in  the  grant.  Any  passing  beyond  such  boundaries 
vitiated  his  whole  proceeding. 

4.  Jurisdiction  of  District  Court  over  Surveys  under  Act  of  I860. — 

When  the  district  court,  under  the  act  of  June  14,  1860  (12  Stats. 
33),  had  ordered  a  survey  of  a  confirmed  claim  to  land  under  a  Mexican 
grant  into  court  for  examination,  its  jurisdiction  over  it  continued,  and 
over  any  new  survey  directed  by  it,  until  the  survey  of  the  claim  was 
finally  disposed  of,  notwithstanding  the  passage  of  the  act  of  July  1,  1864 
(13  Stats.  332). 

Before  Mr.  Justice  Fieli>. 

This  was  an  appeal  from  a  decree  of  the  district  court  of 
California,  approving  the  survey  of  a  confirmed  claim  under 
a  Mexican  grant. 

Isaac  Hartman,  W.  W.  Cranes  and  McCullough  cfc  Boyd^ 
for  appellant. 

Delos  Lake,  and  Patte^'son,  Wallace  &  Stow,  for  the  United 
States. 

Mif.  Justice  Field.  We  do  not  deem  it  important  to  con- 
sider at  length  the  several  objections  urged  by  the  appellants 
to  the  decree  of  the  district  court,  approving  the  survey  of 
the  rancho  confirmed  to  the  claimants.  A  brief  notice  of 
them  will  be  sufficient. 

It  is  evident,  from  an  examination  of  the  original  title 
papers,  that  the  Mexican  government  intended  to  cede  to 
Castro  only  a  tract  of  two  square  leagues.    The  conditions 
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annexed  to  his  grant  state  that  the  land  ceded  is  of  this  ex- 
tent, and  require  its  measurement,  and  reserve  any  surplus 
for  the  national  use.  The  designation  of  the  tract  ceded 
by  a  particular  name,  and  the  specification  of  the  outbound- 
aries,  must  yield  to  the  limitation  of  quantity  as  thus  ex* 
pressed.  Such  has  been  the  uniform  ruling  of  the  federal 
courts  in  cases  of  this  kind.  It  is  only  where  this  limita- 
tion is  omitted  that  the  concession  is  held  to  embrace  the 
entire  quantity  within  specified  boundaries.  Where  this  is 
-wanting,  the  extent  of  the  grant  is  only  restricted  by  the 
boundaries  named,. and  the  provisions  of  the  colonization 
law  of  1824.     (Unifed  States  v.  Fico,  5  Wall.  539.) 

The  decree  of  the  district  court  entered  in  February,  1857, 
affirming  the  decision  of  the  board  of  land  commissioners, 
contains  a  similar  limitation.  It  adjudges  the. claim  of  the 
parties  to  be  valid,  and  confirms  it  to  "  the  extent  of  two 
square  leagues  and  no  more."  Previous  to  the  rendition  of 
this  decree,  the  attorney-general  had  transmitted  a  notice 
from  Washington  that  the  appeal  would  not  be  prosecuted 
by  the  United  States;  but  the  notice  was  not  received  at 
San  Francisco  until  some  time  in  March  following.  Yet, 
notwithstanding  the  decree  of  the  district  court,  a  stipula* 
tion  was  entered  into  between  the  district  attorney  and  the 
attorney  of  the  claimants,  more  than  a  year  afterwards — in 
June,  lb58 — that  the  notice  of  intention  to  prosecute  the 
appeal  on  the  part  of  the  United  States  would  be  withdrawn 
and  the  appeal  be  dismissed,  and  that  the  claimants  have 
leave  to  proceed  upon  the  decree  of  the  board  as  upon  a 
final  decree;  and  upon  that  stipulation  the  district  court  or-* 
dered  the  appeal  to  be  dismissed,  and  gave  the  claimants 
the  leave  stipulated. 

It  is  very  evident  that  this  latter  decree  was  inadvertently 
entered  without  the  attention  of  the  district  court  being 
called  to  its  previous  decree.  The  notice  of  the  attorney- 
general  had  ceased  to  be  of  any  effect,  by  the  decree  ren- 
dered during  its  transmission  from  Washington  to  San 
Francisco.  It  was  no  longer  applicable  to  any  pending  ap- 
peal. We  think,  therefore,  the  proceeding  subsequently 
taken  to  vacate  the  decree,  was  eminently  proper,  and  within 
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the  jurisdiction  of  the  Court,  notwithstanding  the  lapse  of 
time  since  its  entry. 

The  doctrine  that  the  jurisdiction  of  the  court  over  a 
cause  after  final  decree  ceases  with  the  term  in  which  the 
decree  is  rendered,  is  intended  to  protect  parties  from  dis- 
turbance and  litigation  after  the  merits  of  their  cases  have 
been  fully  heard  and  determined.  It  was  not  intended  to 
protect  them  in  decrees  entered  by  mistake,  any  more  than 
in  decrees  obtained  by  imposition  or  fraud  upon  the  court. 
We  must  regard,  therefore,  the  original  decree  of  the  dis- 
trict court  entered  in  January,  1857,  which  in  terms  has 
nev^r  been  set  aside,  as  the  decree  which  must  determine 
the  extent  of  the  land  confirmed  to  the  claimants.  That 
decree,  as  we  have  already  stated,  limits  the  quantity  to  two 
square  leagu!^s. 

The  position  of  the  appellants,  that  their  title  had  been 
perfected  under  the  Mexican  government,  and  required  no 
further  action  on  the  part  of  the  United  States,  rests  upon 
the  supposed  validity  of  the  proceeding  taken  for  the  meas- 
urement of  the  laud  ceded,  and  the  delivery  of  its  possession. 
The  grant  had  received  the  approval  of  the  assembly  of  the 
department,  and  had  thus  become  definitively  valid.  The 
only  subsequent  proceeding  essential  to  a  complete  investi- 
ture of  the  title  was  an  ofiicial  delivery  of  possession  by  the 
magistrate  of  the  vicinage,  a  proceeding  which  required  a 
measurement  and  segregation  from  the  public  domain  of  the 
specific  quantity  granted.  {Malarin  v.  Tlie  United  States^  1 
Wall.  289.)  The  attempted  proceeding  for  this  segregation 
and  delivery  taken  by  a  justice  of  the  peace  in  January, 
1846,  assuming  that  he  was  a  magistrate  of  the  rank  re- 
quired in  such  cases,  was  clearly  invalid.  The  Caiiada  del 
Gerbo  was  the  boundary  between  the  grant  to  Castro  and 
the  subsequent  grant  to  Amesti.  This  was  expressly  so  de- 
clared by  Micheltoreno  in  this  latter  grant.  The  record  of 
the  proceedings  of  the  justice  shows  that  he  passed  beyond 
this  boundary,  and  not  only  included  in  his  measurement  a 
much  larger  quantity  than  that  granted  to  Castro,  but  also  a 
portion  of  the  land  granted  to  Amesti.  This. he  had  no 
authority  to  do.     His  authority  was  limited  to  the  measure- 
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ment  of  the  specific  quantity  granted,  and  the  delivery  of 
its  possession.  His  departure  from  this  course  vitiated  the 
Mrholo  proceedings. 

The  objection  to  the  jurisdiction  of  the  district  court  over 
the  survey,  is  untenable.  In  December,  1860,  the  court 
had  ordered  the  survey  previously  made  into  court.  In 
January,  1862,  it  had  allowed  the  exceptions  taken  to  it, 
and  had  ordered  a  re-survey  of  the  premises  by  the  surveyor- 
general.  The  act  of  July  1,  1864,  to  expedite  the  settle- 
ment of  titles  in  California,  whilst  restoring  to  the  surveyor* 
general  and  the  general  land-office,  the  jurisdiction  over 
surveys  of  lands  confirmed  under  Mexican  grants,  which 
they  had  previous  to  the  act  of  June,  1860,  provides,  that 
where  proceedings  for  the  correction  or  confirmation  of 
surveys  are  pending  at  the  time  of  its  passage  in  the  district 
court,  it  shall  be  lawful  for  that  court  to  proceed  and  com- 
plete its  examination  and  determination  of  the  matter.  The 
order  calling  in  the  original  survey  was  the  initiative  of  a 
proceeding  for  its  correction,  and  the  proceeding  could  not 
be  considered  ended  because  the  surveyor-general  was  sub- 
sequently directed  to  make  a  re-survey  in  accordance  with 
certain  directions.  The  order  for  a  re-survey  did  not  bring 
the  case  within  the  provisions  of  the  last  paragraph  of  the 
third  section  of  the  act  of  1864.  That  paragraph  applies 
only  to  new  surveys  which  may  be  ordered  by  the  circuit 
court,  upon  the  decision  of  appeals  from  the  district  court; 
bat  the  order  directing  a  re-survey  was  itself  subsequently 
set  aside,  which  left  the  survey  before  the  court  upon  the 
original  order. 

After  careful  consideration  of  the  several  objections  urged 
by  counsel  of  the  appellants  in  their  very  elaborate  brief, 
we  find  nothing  which  would  justify  interference  with  the  de- 
cree of  the  district  court.  The  case  appears  to  have  re- 
ceived great  consideration  from  the  learned  judge  of  that 
court,  and  we  are  satisfied  with  his  conclusions. 

Decree  affirmed. 
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In  re  Frank  McCoppin. 

0  

Cmcurr  Coubt,  DigTBior  of  Gauforhia. 
July  14,  1869. 

1.  Judgment  of  Naturalization. — ^The  validity  and  efficacy  of  a  jndgment 

admitting  a  person  to  citizenship,  are  not  impaired  by  an  inaccurate  state- 
ment in  its  recitals;  they  constitute  no  part  of  the  judgment. 

2.  Sams — EItfect  of. — Accordingly,  where  the  record  of  naturalization  of  an 

applicant  for  citizenship  of  the  United  States  was  perfect,  but  inaccu- 
rately recited  that  the  applicant  had  resided  within  the  United  States 
for  three  years  preceding  his  arrival  at  the  age  of  twenty-one  years,  no 
deception  being  intended,  the  applicant  being  entitled  to  be  admitted  on 
other  grounds,  and  these  facts  appearing  on  an  application  for  re-natu- 
ralization, it  was,  held,  that  there  was  no  occasion  for  further  proceed- 
ings, and  the  application  was  denied. 

Before  Mr.  Justice  Field. 

Application  was  made  by  Frank  McCoppin  to  be  re- 
naturalized.     The  facts  appear  in  the  opinion  of  the  Court. 

Mr.  Justice  Field.  This  is  an  application  on  the  part  of 
Mr.  McCoppin  to  this  court  ''to  re-naturalize  him  if,  in  its 
judgment,  his  former  naturalization  is  defective  or  open  to 
question." 

It  appears  that  on  the  twelfth  of  December,  1864,  the  ap- 
plicant was  admitted  as  a  citizen  by  the  district  court  of  the 
United  States  for  this  district.  The  record  of  the  proceed- 
ing recites,  that  the  applicant  at  the  time  made  a  declara- 
tion of  his  intention  to  become  a  citizen,  and  proved  by  the 
oaths  of  P.  H.  Cannavan  and  Lafayette  Maynard,  citizens 
of  the  United  States,  his  residence  within  the  United  States 
for  the  previous  five  years,  and  for  the  three  years  next  pre- 
ceding his  arrival  at  the  age  of  twenty-one  years,  and  his 
residence  in  California  for  one  year,  and  that  during  that 
time  he  had  behaved  as  a  man  of  good  moral  character,  at- 
tached to  the  principles  of  the  constitution  of  the  United 
States,  and  well  disposed  to  the  good  order  and  happiness 
of  the  same,  and  that  he  took  the  customary  oath  to  support 
the  constitution  and  renounced  all  allegiance  and  fidelity  to 
every  foreign  power. 
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The  applicant  states  that  he  was  born  in  Ireland  on  the 
fourth  of  July,  1834,  and  at  the  time  he  made  his  application 
to  be  admitted  as  a  citizen  he  was  under  the  impression  that  he 
had  arrived  in  the  United  States  in  1852;  but  in  this  respect 
he  is  now  satisfied  he  was  mistaken,  and  that  he  arrived  in 
1853;  that  his  father  arrived  at  the  same  time,  and  after- 
wards became  a  citizen;  that  he  himself  declared  his  inten- 
tion to  become  a  citizen  in  the  court  of  common  pleas  for  the 
city  and  county  of  New  York  on  the  eighteenth  of  June, 
1857,  and  produces  a  certified  copy  of  the  declaration;  that 
Subsequently  he  was  advised,  and  for  some  years  believed, 
that  he  was  entitled  to  citizenship  by  reason  of  his  nonage 
at  the  time  of  his  arrival  in  the  United  States,  and  the  sub- 
sequent naturalization  of  his  father;  and  that  when  informed 
of  his  error  in  this  particular,  he  made  formal  application  for 
admission  to  the  district  court. 

The  application  in  this  case  is  an  unusual  one  but,  under 
the  circumstances,  a  very  proper  one,  though,  we  think,  if 
the  district  court  were  in  session,  that  it  might  with  more 
propriety  have  been  made  to  that  court. 

The  applicant  is  the  mayor  of  the  city  of  San  Francisco, 
and  his  citizenship  is,  therefore,  a  matter  of  public  interest. 
The  law  implies  that  the  officers  of  the  municipality  are  cit- 
izens of  the  United  States,  and  it  was  certainly  under  the 
belief  that  the  applicant  was  a  citizen  that  he  received  the 
suffrages  of  the  people  of  the  city  and  was  installed  into 
office.  If,  therefore,  the  proceeding  by  which  he  claims  his 
citizenship  is  invalid  or  open  to  question,  it  is  quite  natural 
that  he  should  desire  that  a  new  proceeding  may  be  taken 
to  establish  his  citizenship  beyond  a  doubt.  No  such  pro- 
ceeding, however,  is  necessary.  The  record  of  naturaliza- 
tion in  his  case  is  perfect,  and  the  judgment  valid.  Its 
validity  and  efficacy  are  in  no  respect  impaired  by  the  inac- 
curate statement  in  the  recitals  respecting  the  three  years 
residence  in  the  United  States  of  the  applicant  previous  to 
his  attaining  the  age  of  twenty-one.  The  recitals  constitute 
no  part  of  the  judgment,  and  whether  correct  or  otherwise, 
is  immaterial.  The  court  was  satisfied  at  the  time  of  the 
sufficiency  of  the  evidence  presented  to  justify  the  admis- 
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sion  of  the  applicaDt,  and  pronounced  its  judgment  accord- 
ingly. 
Undoubtedly,  the  court  might,  in  a  proper  case,  set  aside 

its  judgment  admitting  a  party  to  citizenship,  if  the  party 
was  not  at  the  time  entitled  to  admission,  and  the  court  had 
reason  to  believe  that  it  had  been  intentionally  deceived. 
But  in  this  case  there  is  no  ground  to  suppose  any  deception 
was  intended,  or  for  any  imputation  upon  the  motives  of  the 
applicant.  He  was  at  the  time  entitled  to  be  admitted  as  a 
citizen  on  other  grounds.  He  had  declared  his  intention  to 
become  a  citizen  in  one  of  the  courts  of  record  in  the  oity  of 
New  Tort  seven  years  before,  and  had  resided  in  the  United 
States  for  five  years.  This  latter  fact  was  established  at  the 
time  before  the  district  court,  and  is  stated  in  the  record. 
Upon  these  facts  and  the  other  matters  as  to  character,  and 
attachment  to  the  principles  of  the  constitution,  proved  by 
the  witnesses  present,  he  could  have  been  as  readily  admit- 
ted as  upon  the  grounds  stated. 

There  is  no  occasion  for  any  further  proceedings  in  the 
matter.  The  application  for  re-naturalization  is,  therefore, 
denied. 


INDEX. 


ABATEMENT  OF  ACTIOK. 
1.  Abatement  of  Action. — ^The  rule  of  the  common  law  that  an  action  abated 
by  the  termination  or  transfer  of  the  plaintifiTs  interest  therein,  pendente 
lUe,  is  abrogated  by  section  37  of  the  Or.  Civ.  Code,  which  declares  that 
no  action  shall  abate  for  any  such  cause;  and  section  27  of  said  code, 
which  provides  that  "every  action  shall  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  must,  in  connection  with  said  section  37,  be 
taken  to  mean  that  every  action  shall  be  commenced  in  the  name  of  the 
real  party  in  interest/'    EUioU  v.  Teal,  188. 

ADMINISTRATOES. 
See  Equity,  3-5. 

ADMIRALTY. 

1.  Collision—*'  Moderate  Speed."— When  a  steamer  was  being  navigated 

at  the  rate  of  at  least  eight  miles  an  hour,  in  a  dense  fog,  and  in  the 

usual  track  of  vessels  approaching  this  harbor,  from  ports  to  the  north- 

•  ward:  Held,  that  she  was  not  going  at  a  moderate  speed,  as  required  by 

section  4233,  Rule  21  of  the  U.  S.  R.  S.     Steamship  City  of  Panama,  63. 

2.  Bills  of  Sale  of  Ships— Pbioritt  of  Record.  — A  purchaser  of  a  ves- 

sel from  the  owner  of  record  at  the  custom-house  will  be  protected  as 
against  a  prior  unrecorded  sale,  unless  it  appears  that  the  last  sale  is 
colorable  and  without  consideration.     Schooner  Superior,  83. 

3.  Rule  of  Damages. — Where  goods  are  delivered  in  a  damaged  condition, 

the  damage  sustained  is  the  difference  between  their  market  value,  if 
sound,  and  their  value  in  their  unsound  condition — both  values  to  be 
computed  as  of  the  time  where  the  goods  were,  or  should  have  been, 
delivered.     The  Ship  Compta,  137. 

4.  Pbivatb  Contract — Liability. — The  ship's  liability  is  not  affected  by 

private  contracts  between  the  shipper  and  strangers  for  the  purchase  and 
sale  of  the  goods.     Id. 

6.  Sabib— Shipper's  Profits  Immaterial. — It  is  immaterial  what  disposi- 
tion the  shipper  has  made  of  the  goods  since  the  breach  of  contract 
occurred.  If  he  has  chosen  to  hold  them  for  a  better  market,  it  was  at 
his  own  risk  and  for  his  own  account.  The  liability  of  the  carrier  is  in 
no  way  affected  by  the  result  of  the  speculation.  A  rise  in  the  price  of 
the  goods  will  not  diminish  his  liability;  nor  a  fall  increase  it.     Id. 

6.  Priority  of  Lien  of  domestic  material  -  man  over  lien  of  mortgagee. 
The  Iliawatfia,  161. 
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7.  The  "Lies  under  the  state  law  of  a  material-man  for  repairs  has  priority 

over  that  of  a  mortgagee  unaer  a  prior  mortgage  duly  recorded.     Id, 

8.  Salvage. — ^The  fact  that  both  vessels  belonged  to  the  same  owner  far> 

nishes  no  ground  of  exemption  to  a  claim  for  salvage  compensation  by 
the  master  and  crew  of  the  salving  vessel.  Proof  of  a  contract,  usage, 
or  understanding,  that  no  such  claim  shall  be  made  will  defeat  it. 
Steamer  CoUma,  181.        ._  . 

9.  Freight — Delivery  0F.-7-A  vessel  while  taking  on  a  cargo  of  flour  by  the 

charterer,  by  mistake  of  the  mate  and  wharfinger  took  on  eighty -three 
sacks  more  than  was  entered  upon  the  bill  of  lading,  or  shipped  on  ac- 
count of  the  charter:  Helclf  that  it  was  the  duty  of  the  master  upon 
discharging  the  cargo  at  the-  port  of  delivery,  if  the  owner  of  the  eighty- 
.  .  three  sacks  of  flour  was  not  present  to  receive  the  same,  to  store  it  safely, 
subject  to  freight  and  charges,  and  notify  the  owner  thereof,  and  that 
having  failed  to  do  so,  but  delivered  the  same  to  the  charterer  or  his 
assigns,  whereby  the  flour  was  lost  to  the  owner,  the  vessel  is  liable  for 
the  value  of  the  same,  with  interest.     Blenheim,  192. 

10.  Limitation  in  Aduiralty.  — ^A  demand  in  admiralty  is  not  necessarily 
barred  by  lapse  of  time,  but  the  matter  rests  in  the  discretion  of  the 
court  to  be  governed  by  the  circumstances  of.  the  case  considered  with 
reference  to  the  wants  and  convenience  of  commerce  and  the  analo^es 
of  the  local  law  of  limitation.     J<L 

11.  Collision. — Tug  held  responsible  for  damages  sustained  by  the  tow  by 
reason  of  a  collision.     Steam  Tug  Favorite,  226. 

12.  Liability  of  Ship-owner  for  Arrest  of  Seaman  by  Local  Author- 
ities.—Where  a  seaman  was  arrested  and  imprisoned  by  the  local  aur 
thorities  of  Panama,  on  a  charge  of  robbery  committed  in  that  port,  but 
not  on  the  complaint,  or  at  the  instigation,  of  the  master:  Htldf  that  the 
ship-owner  was  not  liable,  although  the  accused  may  have  been  innocent. 
Nor  is  the  ship-owner  liable  for  the  loss* of  his  clothing  and  effects  left 
on  board  the  vessel,  unless  negligence  on  the  part  of  his  servants  be 
shown.     Richardson  v.  P,  M.  S,  S.  Co.,  252. 

13.  Fishing  Voyage — Negligence  of  Master. — Where  the  master  of  a 
vessel  engaged  in  a  fishing  adventure,  negligently  omitted  to  procure 
salt,  in  consequence  of  which  the  voyage  was  terminated  twenty-five 
days  before  the  close  of  the  season:  JleUl,  that  the  men  were  entitled  to 
compensation,  and  for  this  purpose  were  to  be  credited  for  the  twenty- 
five  days  lost,  with  the  same  number  of  fish  as  they  had  caught  for  the 
twenty  days  preceding  the  breaking  up  of  the  voyage.  Schooner  Page, 
299. 

14.  Payment  by  Sheriff  of  Liens  Created  AFrER  Escape  of  Vessel.— 
A  sheriff  who  has  permitted  an  attached  vessel  to  get  into  the  possession 
of  a  third  party,  who  contracted  debts  for  supplies  and  necessaries  fur- 
nished said  vessel,  acquires  no  lien  by  having  paid  said  claim  for  supplies, 
as  against  a  subsequent  purchaser  at  sheriff^s  sale,  without  notice,  or  a 
subsequent  honaJUle  purchaser  for  value  from  the  legal  owner  of  record. 
Schooner  Sujjerior,  346. 

15.  Carrier,  Defective  Means.  —  Where  a  vessel  delivered  her  cargo  in  a 
damaged  condition,  and  the  proof  showed  that  the  damage  was  due  to 
the  defective  and  obsolete  construction  and  arrangement  of  her  bulwarks 
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and  stanchioDS,  which  required  extra  precautions  in  the  way  of  damage 
to  prevent  injury  to  her  cargo,  and  such  precautions  were  n^lected: 
Held,  that  the  vessel  was  liable,  notwithstanding  that  the  log-book 
showed  that  she  had  encountered  some  heavy  weather  on  the  voyage. 
fihip  Howden,  389. 

16.  Usage— Rainy  Day.— The  phrase  "rainy  day"  being  of  itself  indefinite 
and  uncertain,  the  sense  in  which  it  was  used  in  a  particuiar  contract 
may,  therefore,  be  shown  by  the  surrounding  circumstances,  including 
the  usage  of  the  particular  port  or  trade  to  which  the  contract  relates. 
Balfour  v.  WiUtins,  429. 

17.  Charter-Pa RTY,  Rainy  Day  Clause  in— Construction  of. — A  charter- 
party  provided  that  the  charterers  should  have  thirty  working  days,  not 
counting  "rainy  days,"  in  which  to  load  a  vessel  with  grain  at  Portland, 
Oregon:  Held,  that  the  phrase  "  rainy  days  "  was  intended  to  apply  only 
to  the  days  on  which  the  rainfall  was  such  as  to  prevent  the  loading  of 
the  vessel  with  safety  and  convenience — the  actual  facilities  of  the  port 
for  so  doing,  being  considered.     Id. 

18.  Same. — A  contract  entered  into  in  Liverpool  to  load  a  vessel  with  grain 
in  Portland,  Oregon,  is,  in  contemplation  of  law,  made  at  the  latter 
place,  and,  therefore,  the  condition  and  conveniences  of  such  port  for 
loading  vessels  with  grain,  or  the  established  usage  thereof  upon  that 
subject  may  be  shown  to  explain  the  meaning  and  use  of  dubious  and 
uncertain  phrasejB  in  the  same,  as,  for  instance,  "  rainy  days."    Id, 

19.  Demurrage — Bills  op  Lading.  —  The  person  to  whom  a  bill  of  lading 
of  a  cargo  is  made,  or  the  indorsee  thereof,  has  the  legal  property  in  the 
same,  free  from  the  lien  for  demurrage;  and,  therefore,  the  owners  of  a 
vessel  with  an  overdue  claim  for  demurrage  against  the  charterers,  for 
which,  by  the  terms  of  the  charter-party,  they  have  a  lien  upon  the 
cargo,  are  not  bound  to  si/i^n  unqualified  bills  of  lading  to  the  charterers 
for  such  cargo,  until  such  claim  for  demurrage  is  satisfied;  and  if  such 
vessel  is  detained  in  port  for  the  want  of  a  clearance,  which,  by  the  terms 
of  the  charter-party,  the  charterers  were  to  obtain,  but  did  not  for  want 
of  the  bills  of  lading,  such  detention  is,  nevertheless,  the  fault  of  the 
charterers  in  not  paying  the  demurrage  or  accepting  bills  of  lading  subject 
to  the  same,  and,  therefore,  they  are  liable  to  the  owners  for  the  damage 
arising  from  such  detention.  Id* 

20.  Domestic  Material-men — Lien. — No  lien  exists  in  favor  of  a  domestic 
material-man  who  has  supplied  a  vessel  in  her  home  port  at  the  request 
of  her  master,  after  having  been  notified  by  the  owner  that  she  had  been 
let  to  the  master  to  be  run  on  shares  and  to  bo  manned  and  victualed 
by  him,  and  that  if  supplies  were  furnished  her,  it  must  be  exclusively 
on  his  personal  credit     Schooner  Columbus,  487. 

21.  Construction  of  Charter-party — When  Freight  not  Earned. — 
Where,  in  accordance  with  a  charter-party,  the  vessel  chartered  was  to 
proceed  with  a  cargo  from  San  Francisco  to  Valparaiso  and  report  there 
to  the  commanding  ofiicer  of  the  Spanish  fleet  and  discharge  at  such 
port  as  he  should  name,  and  afterwards  the  charterer  consented  that  the 
vessel  might  call  at  the  Chincha  islands,  and,  if  it  met  the  commander 
there  or, at  any  other  point,  might  discharge  as  he  might  order;  and  the 
vessel,  having  proceeded  to  the  Chinchas,  and  the  master  learning  there 


636  Indbx. 

that  the  Spanish  fleet  had  left  Valparaiso  badly  shattered,  returned  to 
San  Francisco  without  going  to  Valparaiso  or  meeting  the  Spanish  com- 
mander: Heldy  that  the  contract  had  not  been  performed;  that  its  per- 
formance had  not  been  waived  by  the  fact  that  the  Spanish  commander 
or  fleet  had  left  Valparaiso,  and  consequently  that  no  freight  had  been 
earned.     Ship  Harrimaii,  Q\\, 

22.  Departure  of  Coksignee  from  Port  of  DssriNATtoN. — ^The  departure 
of  the  consignee  named  in  a  charter-party  from  the  port  of  destination 
constitutes  no  waiver  of  the  contract — such  contract  being  not  to  find  the 
consignee  but  the  port  of  delivery.     Id, 

23.  No  Freight  without  Full  Performance. — Freight  being  the  oompen- 
'         sation  for  the  carriage  of  the  cargo,  if  the  carriage  is  not  made  the  freight 

is  not  earned.     Id, 

24.  Contract  by  Charter-party  an  Entirety— Failure  to  Perform.— 
The  contract  by  a  charter-party  for  the  carriage  of  a  cargo  to  a  certain 
port  being  an  entirety,  it  must  be  executed  completely  or  no  claim  for 
compensation  arises.  In  case  of  failure  it  is  immaterial  whether  the 
failure  of  the  carrier  arises  from  his  fault  or  his  misfortune.     Id, 

25.  When  Risk  and  Danger  of  Voyage  a  Defense.— The  risk  and  danger 
of  losing  a  cargo  in  performing  or  attempting  to  perform  a  stipulated 
voyage  may  be  shown  in  answer  to  a  claim  for  damages  preferred  by  the 
shipper  for  breach  of  the  contract,  but  such  risk  and  danger  will  not 
entitle  the  carrier  to  any  compensation  for  partial  performance.    Id. 

ADVERSE  CLAIM. 
See  Equity,  1,  2. 

AFFIDAVIT. 
See  Arrest,  3. 

AGENT. 

1.  Agent— Purchase  of  Real  Property. — Where  a  person  acquires  the 

legal  estate  in  real  property  as  the  agent  of  another,  or  upon  a  trust  and 
confidence  that  he  will  acquire  it  for  the  benefit  of  such  other,  equity 
will  imply  a  trust  in  favor  of  the  latter,  and  compel  the  purchaser  to 
.   account  to  him  accordingly.     Manning  v.  Hayden,  360. 

2.  Statute  of  Frauds.  — Such  a  transaction  is  not  within  the  statute  of  frauds, 

and,  therefore,  the  trust  need  not  be  manifested  by  a  writing,  the  law 
implying  it  from  the  circumstances  of  the  case.     Id, 

3.  Public  Agents. — A  state  is  not  bound  by  the  act  of  its  agents,  unless 

they  are  manifestly  acting  within  the  scope  of  their  authority.    Bancroft 

V.  Thayer,  602. 

See  Deed,  3. 

ALTERATION  OF  INSTRUMENT. 
See  Bankruptcy. 

AMENDING  RETURN, 
1.  Amending  Return — Tax  Sale. — Under  a  decree  for  taxes,  the  sheriff 
sold  a  large  tract  of  land,  and  made  a  return  that  he  sold  to  the  '*  high- 
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est  bidder,"  where  the  law  required  a  sale  of  the  smallest  quantity  that 
any  party  would  take  and  pay  the  taxes  and  costs.  Six  months  were 
allowed  by  law  for  redemption,  at  the  expiration  of  which  time  the 
sheriff  executed  a  deed,  which  recited  a  sale  to  the  highest  bidder.  In 
an  action  by  the  grantee  on  the  tax  deed  to  recover  the  land,  it  having 
been  held  that  the  sale  appeared  upon  the  face  of  the  return  and  deed  to 
be  void,  the  ex-sheriff,  six  years  after  the  sale,  by  direction  of  the  court, 
amended  his  return  showing  a  valid  sale,  and  afterwards  executed  a  new 
deed  corresponding  with  the  amended  return:  Held^  1.  That  the  origi- 
nal return  was  made  in  the  regular  course  of  the  sheriff's  duty,  and  was 
the  proper  and  only  record  evidence  of  the  mode  of  sale;  and  that  it 
showed  a  void  sale  from  Tfhich  there  was  no  necessity  to  redeem;  2. 
That  the  owner  of  the  property  was  not  bound  to  ascertain  the  mode  of 
sale  from  any  other  source,  and  had  a  right  to  rely  upon  the  truth  of  the 
record  thus  made;  3.  That  the  ex-sheriff  could  not,  years  after  the  ex- 
piration of  the  time  for  redemption,  amend  his  return  so  as  to  show  the 
sale  to  be  valid,  which  before  appeared  upon  the  record  to  be  void,  and 
thereby  and  by  his  reliance  upon  a  false  record  cut  the  owner  off  from 
his  right  of  redemption.     French  v.  Edwards^  266. 

APPEAL. 

1.  The  Record  on  Appeal  prom  the  Consular  Court  op  Japan  to  the 

Circuit  Court  por'the  District  of  California,  consists  of  a  tran- 
script of  the  libel,  bill,  answer,  depositions  and  all  other  proceedings  in 
the  case's    Tazaymon  v.  TwornhUj^  79. 

2.  Same. — The  transcript  should  be  a  single  document,  certified  at  the  end  as 

being  a  full  and  correct  copy  of  the  proceedings  in  the  case,  and  authen- 
ticated by  the  official  signature  and  seal  of  the  consul.     Id, 

3.  Loose  Papers  not  a  Proper  Record. — Where  on  appeal  from  a  con- 

sular court  of  Japan  the  record  sent  up  consisted  of  a  mass  of  loose, 
separate  papers,  some  having  the  appearance  of  being  originals  and 
others  of  being  copies  not  certitied,  or  in  any  manner  authenticated, 
the  appellate  court  declined  to  take  jurisdiction,  and  dismissed  the  ap- 
peal    Id, 

4.  Allowance  op  Appeals  from  China  and  Japan. — In  cases  of  appeal 

from  the  consular  and  ministerial  courts  of  China  and  Japan  to  the  cir- 
cuit court  of  the  United  States  for  the  district  of  California,  the  record 
on  appeal  must  show  an  allowance  of  the  appeal.     Id. 

5.  Appeal — Citation. — A  citation  is  necessary,  unless  the  appeal  is  allowed 

in  open  court:  Query,  whether  a  citation  is  not  always  necessary,  if  the 
consular  court  has  once  adjourned  after  rendering  a  decree,  there  being 
no  terms  of  such  courts  ?    Id. 

ARREST. 
1.  Arrest  by  Military  Force, — A  person  arrested  by  military  force  for 
the  violation  of  section  twenty  or  twenty-one  of  the  Indian  intercourse 
act  of  June  30,  1854  (4  Stat.  732),  is  not  a  military  prisoner  subject  to 
the  articles  of  war,  but  a  citizen  charged  with  a  non -military  crime,  and 
must  be  removed  for  trial  by  the  civil  authorities  within  five  days  from 
his  arrest  or  discharge;  and  his  detention  thereafter  under  any  circum- 
stances is  unlawful.      Waters  v.  Campbell,  17. 
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2.  Arrest. — In  such  an  action  the  United  States  is  the  plaintiff  and  the 

defendant  may  be  arrested  and  held  to  bail  without  an  undertaking  on 
the  part  of  the  plaintiff  to  the  defendant  for  damages,  in  case  the  arrest 
'*  be  wrongful  or  without  sufficient  cause,"  as  provided  in  section  107  of 
the  Or.  Civ.  Code.     (Tnited  States  v.  Oriswold,  25. 

3.  Affidavit. — If  the  facts  necessary  to  authorize  such  an  arrest  sufficiently 

appear  in  the  complaint  in  such  action,  and  the  same  is  veritied  by  the 
oath  of  the  informer  or  person  bringing  the  same,  it  is  an  affidavit  within 
the  meaning  of  section  3492  aforesaid,  and  an  order  for  the  arrest  of  the 
defendant  may  be  made  thereon.     Id., 

See  Practice,  1. 

ATTACHMENT. 

1.  Attachments. — A  provision  in  an  act  concerning  the  dissolution  of  at- 

tachments is  a  matter  properly  connected  with  the  '*  subject"  of  dis- 
posing of  an  insolvent's  property.     Mayer  v.  Cahalin,  355. 

2.  Attachment. — By  a  valid  attachment  of  property  within  its  jurisdiction 

a  state  court  acquires  jurisdiction  to  give  judgment  that  an  absent  de- 
fendant not  otherwise  served  with  process  in  the  proceeding  is  indebted 
to  the  plaintiff  therein,  and  to  enforce  the  payment  of  the  same  by  the 
sale  of  such  property.     Micky  v.  StraUon,  475. 

3.  Service  of  Attachment. — Where  the  statute  anthorizes  a  writ  of  attach- 

ment to  be  served  upon  real  property  by  leaving  a  copy  of  the  same  with 
the  occupant  thereof,  ''  or  if  there  be  no  occupant,"  then  "in  a  conspicu- 
ous place "  thereon,  and  it  appears  from  the  return  that  the  writ  was 
served  by  posting  a  copy  on  the  premises  without  stating  whether  they 
were  occupied  or  not:  Held^  that  the  service  npon  the  premises  was  un- 
authorized and  invalid,  and  that  the  judgment  thereon  was  a  nullity 
and  the  sale  of  the  property  attached  void.     Id, 

4.  Conspicuous  Place— Service  of  Attachment. — Semble,  that  a  service 

of  a  writ  of  attachment  by  leaving  a  copy  of  the  writ  upon  the  premises 
is  not  good  unless  it  appears  that  it  was  posted  thereon  '*  in  a  conspicu- 
ous place."    Id. 

ATTORNEY  AND  CLIENT. 

1.  Attorney  and  Client. — Where  an  attorney  is  employed  by  the  defend- 

ant in  a  suit  to  enforce  the  lien  of  a  mortgage,  the  relation  of  attorney 
and  client  continues  until  the  final  determination  of  the  matter  by  the 
confirmation  of  the  sale,  unless  the  attorney's  employment  was  expressly 
otherwise  limited,  or  he  was  discharged  in  the  meantime  with  the  con- 
sent of  his  client,  or  by  the  order  of  the  court.  Manning  v.  Hayden, 
360. 

2.  Same. — An  attorney  who  purchases  for  himself  his  client's  property  at  fi 

judicial  sale,  thereby  acquires  an  interest  contrary  to  his  duty  as  attor- 
ney, and,  therefore,  the  purchase  will  be  held  void,  or  the  attorney  a 
trustee  for  the  client,  at  the  option  of  the  latter,  unless  it  satisfactorily 
appears  that  he  was  in  no  wise  injured  or  prejudiced  thereby.     Id. 

See  Lien,  4,  5. 

BANK. 
See  Corporation,  6-11. 
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BANKRUPTCY. 

1.  Te-IM,  when  Exempt. — A  bankrapt  is  not  entitled  to  a  wagon  and  team 

as  exempt  from  the  operation  of  the  bankrupt  act,  under  section  14 
thereof,  and  section  279,  subdivision  3,  of  the  Or.  Civ.  Co<le,  unless  he 
personally  follows  some  trade,  occupation  or  profession,  to  the  carrying 
on  of  which  such  wagon  and  team  is  necessary;  nor  unless  he  habitually 
earns  his  living  by  such  trade,  occupation  or  profession.     Re  Parker,  68. 

2.  Exemption. — The  business  of  mere  buying  and  selling  or  directing  or  em- 

ploying the  labor  of  others,  is  not  a  trade,  occupation  or  profession 
within  the  statute;  the  statute  was  made  for  the  benefit  of  those  who 
live  by  their  own  labor,  and  require,  therefore,  the  use  of  some  of  the 
articles  enumerated  therein.     Id, 

3.  BIxchanoe  of  Property. — An  insolvent  person  exchanged  five  hundred 

dollars'  worth  of  wheat  for  a  wagon  and  team,  with  a  view  to  claiming 
the  latter  as  exempt  from  the  operation  of  the  bankrupt  act:  Held,  that 
under  sections  5129  and  5046  of  the  bankrupt  act,  the  transaction  was 
void,  and  the  title  to  the  wheat  vested  in  the  assignee:  Semble,  that  the 
assignee  may  elect  to  take  the  wagon  and  team  as  the  price  or  value  of 
the  wheat,  and  thereby  affirm  the  exchange.     Id. 

4.  The  Petition  and  Schedule  may  be  verified  before  the  attorney  of  the 

debtor,  he  being  a  notary  public.  Be  Mauer,  66. 
6.  Assignee  in  Bankruptcy — Right  to  Redeem. — An  assignee  in  bank- 
ruptcy is  not  merely  the  successor  in  interest  of  the  bankrupt.  He 
stands  in  the  position  of  a  judgment-creditor,  and  as  such  may  redeem 
property  of  the  bankrupt  sold  on  execution,  without  discharging  the 
claim  of  the  judgment-creditor  who  has  purchased  at  the  sale,  for  the 
unsatisfied  balance  of  his  judgment.     Lloyd  v.  Hoo  Sue,  74. 

6.  Parol  Explanation  of  Writing. — Where  a  promissory  note  has  been 

executed  with  a  condition  that  the  mules,  the  consideration  of  the  note, 
shall  be  delivered  and  vented  when  the  note  is  paid,  parol  evidence  is 
admissible  to  show  the  real  nature  of  the  transaction,  and  that  the  note 
was  not  paid  notwithstanding  the  mules  were  delivered.  The  note  is 
not  a  written  contract  inter  partes,  for  it  is  signed  only  by  one  of  them, 
and  it  would  be  ineffectual  to  establish,  as  against  the  vendor,  the  fact 
of  sale.     Truman  v.  Hyde,  115. 

7.  Preference. — A  bill  of  sale  by  the  bankrupt,  held,  under  the  circum- 

stances to  be  a  preference.      Woodson  v.  Bray,  133. 

8.  Bond — Alteration. — An  alteration  in  the  recitals  of  a  bond,  made  after 

its  execution,  by  the  attorney  of  the  obligee,  without  any  wrongful  or 
fraudulent  purpose,  which  does  not  in  any  manner  prejudice  the  obligees 
or  affect  their  rights  or  obligations,  is  immaterial,  and  will  not  destroy 
the  bond.     Crawford  v.  Dexter,  201. 

9.  Exemptions — Partnership  Property. — The  individual  members  of  a 

bankrupt  partnership  are  not  entitled  to  exemptions  of  household  and 
kitchen  furniture  out  of  the  partnership  property.     Be  Corhett,  206. 

10.  Same. — The  partnership  property  in  the  hands  of  the  assignee  is  a  trust 
fund  for  the  payment  of  the  joint  creditors,  and  the  interest  of  the  mem- 
bers of  the  firm,  as  individuals,  is  an  interest  in  the  surplus  only.    Id, 

11.  Voluntary  Petition,  Filed  before  Adjudication,  on  Previous  In- 
voluntary Petition.— Where  a  petition  in  involuntary  bankruptcy  was 
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filed,  and  the  debtor,  before  adjudication,  made  a  composition  with  his 
creditors  which  was  subsequently  set  aside  by  reikson  of  bis  inability  to 
carry  it  into  effect,  whereupon  he  filed  his  voluntary  petition,  and  was 
duly  adjudicated:  Htldf  that  the  pendency  of  the  first  proceeding  was 
no  bar  to  the  institution  of  the  second;  and  that  the  court  would  proceed 
in  the  latter,  and  the  former  prosecution  of  the  former  would  be  stayed. 
Re  Flanagan,  312. 

12.  Ne  unques  Assignee. — An  objection  to  a  bill,  in  which  the  complainant 
describes  himself  as  an  assignee,  that  he  is  not  legally  such  assignee 
must  be  made  by  plea  and  not  demurrer.     Nicholas  v.  Murray,  320. 

13.  Fraudclemt  Co;iVETANCES. — A  suit  by  an  assignee  to  set  aside  a  fraudu- 
lent conveyance,  made  by  the  bankrupt  after  his  dischai^,  of  property 
concealed  prior  thereto,  is  not  a  suit  to  annul  such  bankrupt's  discharge, 
and  may  therefore  be  brought  in  the  circuit  court.     Id, 

14.  Limitation. — Such  suit  may  be  brought  at  any  time  within  two  years 
from  the  discovery  of  the  fraud  by  the  assignee  or  those  whom  he 
represents.     Id. 

15.  Annulling  a  Discharge.  —  The  district  court  which  granted  a  dis- 
charge alone  has  jurisdiction  of  a  proceeding  to  annul  it;  and  temble, 
that  such  proceeding  must  be  brought  by  the  creditor,  and  may  be 
brought  at  any  time  within  two  years  from  the  discovery  of  the  fraud 
for  which  it  is  sought  to  be  set  aside.     Id, 

16.  Limitation— Proof  of  Debts. — ^The  statute  of  limitations  of  the  state 
where  the  bankrupt  resides,  applies  to  the  proof  of  debts  against  his 
estate;  and  such  statute  continues  to  run  against  such  debts  after  the 
adjudication  in  bankruptcy,  and  therefore  no  claim  can  be  proven  or  en- 
forced against  such  estate,  unless  an  action  could  be  maintained  thereon 
in  the  court  of  such  state.     Id. 

17.  Estate  of  Bankrupt  —  Fracdulbnt  Conveyance.— The  estate  of  a 
bankrupt,  after  satisfying  the  valid  claims  against  it,  belongs  to  the 
bankrupt,  and  therefore  a  conveyance  by  him  alleged  to  be  fraudulent  as 
against  creditors,  will  not  be  set  aside  on  a  suit  by  the  assignee,  where  it 
appears  that  there  are  no  debts  provable  against  the  estate.    Id. 

18.  Corporations  by  Law — Dismissal  of  Proceedings. — A  by-law  of  a 
corporation  provided  that,  "in  case  any  stock  of  the  corporation  is  not 
represented  at  any  meeting  of  stockholders,  either  in  person  or  by  proxy, 
such  stock  may  be  voted  at  such  meeting  by  any  director  selected  by  the 
boanl  of  directors  for  that  purpose,  and  such  selection  shall  be  deemed, 
by  the  stockholders  of  the  corporation,  a  power  of  attorney  for  such  pur- 
pose." A  meeting  called  for  the  purpose  of  determining  whether  the 
corporation  should  go  into  bankruptcy  was  attended  by  a  small  number 
of  stockholders,  but  the  vote  of  the  absentees  was  cast  under  the  provis- 
ions of  the  above  by-law.  A  petition  was  thereupon  filed  by  the  presi- 
dent, and  the  corporation  adjudged  bankrupt.  Nearly  eight  months 
afterwards  a  director,  who  had  in  the  mean  time  been  sued  for  negligence 
in  the  management  of  the  company *s  affairs,  filed  a  petition  to  have  the 
proceetlings  dismissed  as  void  ah  initio.  It  appearing  that  the  corpora- 
tion was,  at  the  time  of  the  meeting,  hopelessly  insolvent,  and  that  no 
difference  of  opinion  as  to  the  propriety  of  going  into  bankruptcy  ex- 
isted among  the  stockholders,  and  that  the  objection  is  now  made  after 
the  lapse  of  nearly  a  year,  by  a  director,  for  the  purpose  of  evading  an 


Index.  641 

alleged  liability  for  negligence:  Held,  that  the  prayer  of  the  petition 
should  be  denied.  *  Be  CaL  L.  and  S,  Bank,  331. 

19.  Proof  against  Separate  Estate  of  Partners — Wliere,  out  of  a  firm 
of  four  partners  two  were  insolvent  and  one  was  bankrupt,  and  the  fourth 
partner  paid  off  and  discharged  out  of  his  separate  estate  all  the  firm 
debts:  Held,  that  he  was  entitled  to  prove  against  the  separate  estate  of 
the  bankrupt  one  half  of  the  amount  so  paid  by  him.     In  re  Dell,  344. 

20.  Fraudulj^nt  Assionment— Judombnt-Liens  of  Creditors — Where  an 
insolvent  made  an  assignment  to  trustees,  with  intent  to  hinder  and 
delay  his  creditors,  which  assignment  was  by  this  court  subsequently 
adjudged  void,  and  the  trustees  conveyed  the  property  to  the  assignee  in 
bankruptcy:  Held,  that  the  latter  took  the  property  subject  to  the  liens 
of  creditors  who  had  recovered  and  docketed  judgments  subsequently  to 
the  fraudulent  conveyance  and  before  the  commencement  of  the  bank- 
ruptcy proceedings.     In  re  Beadle,  351. 

21.  Discharge — Preference. — Where  the  bankrupt  had  made  a  conveyance 
constitute  a  preference  fourteen  months  before  the  commencement  of  the 
proceedings:  Held,  that  the  discharge  should  be  granted  notwithstand- 
ing. The  words  *'in  contemplation  of  becoming  bankrupt"  considered. 
In  re  WolfalHl,  385. 

22.  Bond,  Liabilitt  of  Surety  on. — A  surety  on  a  bond  for  the  construc- 
tion of  a  revenue  cutter,  is  not,  prior  to  the  forfeiture  of  such  bond, 
under  a  liability  for  his  principal  within  the  meaning  of  section  35,  of 
the  bankrupt  act.     CorbeU  v.  Woodward,  403. 

23.  Quorum  of  Creditors— Solicitation  to  Join  in  Petition.— In  com- 
puting  the  aggregate  of  provable  debts  and  also  the  amount  of  debts 
represented  by  the  petitioning  creditors,  secured  debts  must  be  elim- 
inated from  the  calculation.  Debts  partially  secured  must  be  reduced 
by  the  amount  of  the  security,  and  all  offsets  due  the  debtor  deducted. 
Debts  barred  by  the  statute  at  the  commencement  of  the  proceedings  are 
not  to  be  included  in  the  computation.  Lawful  solicitation  by  a  debtor 
to  induce  his  creditors  to  sign  a  petition  against  him  in  involuntary  bank- 
ruptcy is  permissible.     In  re  Bouton,  427. 

24.  Objections  to  Discharge— Amendments. — The  court  has  authority  to 
allow,  in  its  discretion,  amendments  to  specifications  of  objections  to 
bankrupt's  discharge,  or  to  enlarge  the  time  for  filing  such  specifications 
after  the  time  for  appearance  or  that  for  filing  specifications  has  expired. 
In  re  Jacobs,  458. 

25^  Set-off. — A  claim  against  the  bankrupt  purchased  before  the  filing  of  the 
petition,  but  with  full  knowledge  of  the  insolvency,  and  with  intent  to 
use  the  claim  as  a  set-off,  is  available  for  that  purpose  to  the  purchaser 
in  a  case  of  voluntary  bankruptcy.     Lloyd  v.  Turner,  463. 

See  Injunction;  Lien,  4,  5. 

BILL  OF  SALE. 
See  Ship,  1. 

BOND. 
1.  Bond. — In  the  absence  of  any  statute  upon  the  subject,  a  bond  voluntarily 
given  the  United  States  to  secure  the  payment  of  a  debt  or  the  perform- 
ance of  official  duty  is  valid.     U,  S,  v.  Humohon,  537. 
41 
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2.  Sake. — Bat  where  a  statute  prescribes  the  penalty  an4  oonditioiLS  of  a 

bond,  one  given  in  a  greater  penalty  or  npon  substantially  other  or  dif- 
ferent conditions  is  so  far  illegal  and  void.     Id, 

3.  Indian  Agent. — An  Indian  agent  appointed  for  Oregon  nnder  section  4 

of  the  act  of  Jnne  5,  1850  (9  Stat  437),  was  required  to  give  bond  in  the 
penal  sum  of  two  thousand  dollars,  as  provided  in  section  4  of  the  act  of 
June  30, 1834  (4  Stat.  735);  and  he  was  also  a  person  *<chai*ged  or  trusted" 
with  the  disbursement  or  application  of  money  or  property  on  account 
of  the  Indian  department,  within  the  purview  of  lection  8  of  said  act  of 
1834,  and  therefore  might  be  required  by  the  president  to  give  a  bond  in 
a  larger  sum  than  two  thousand  dollars  for  the  performance  of  his  official 
duties.     Id. 

4.  Official  Dutt. — The  law  presumes  that  official  duty  has  been  duly  per- 

formed, and  therefore  where  the  Indian  department  took  a  bond  from  an 
Indian  agent  in  Oregon  in  a  larger  amount  than  two  thousand  dollars,  the 
presumption  of  law  is,  that  the  increase  in  the  penalty  was  required  by 
the  executive,  and  the  bond  is  valid  until  the  contrary  appears.     Id, 

BOUNDARY. 
See  Desd,  4. 

BRITISH  SUBJECTS. 
1.  British  Subjects— Rights  of,  under  Oregon  Treaty  of  1846. — David 
Crervais,  the  husband  and  father  of  plaintiJFs  vendors,  was  a  Irtish  sub- 
ject in  the  occupation  of  six  hundred  and  forty  acres  of  land  under  the 
provisional  government  of  Oregon  at  the  date  of  the  Oregon  treaty  of 
June  15,  1846,  and  continued  in  the  actual  possession  of  the  same  until 
his  death  in  1853,  when  his  widow  and  administratrix  made  a  claim  un- 
der said  treaty  for  the  premises  of  herself  and  children  in  the  surveyor 
general's  office,  and  made  proof  of  these  facts,  but  her  claim  was  disre- 
garded and  the  laod  taken  w^  under  the  donation  act  by  the  defendants 
and  patented  to  them  by  the  United  SUtes  in  1866:  Held,  1.  That  the 
stipulation  in  the  treaty  by  the  United  States,  that  it  would  respect 
"the  possessory  right"  of  Gervais  was  not  a  grant  but  a  mere  promise 
which,  of  itself,  conferred  no  right  to  or  in  the  soil,  and  for  the  violation 
of  which  Gervais  would  only  have  a  claim  against  the  United  States  for 
compensation  in  money  or  kind;  2.  SfmhUt,  that  by  the  proviso  to  sec- 
tion 4  of  the  donation  act  of  September  27,  1850,  congress  declared  that 
Gervais  was  entitled  to  a  grant  of  the  land  occupied  by  him  as  a  posses^ 
sory  right,  but  provided  no  means  by  which  he  could  claim  the  same  or 
make  proof  of  the  facts  necessary  thereto  before  the  land  department  of 
the  country.     Tottm  v.  De  Haven,  146. 

CHARTER-PARTY. 
See  Admiralty,  24. 

CHINESE,  RIGHTS  UNDER  TREATY. 
1,  Naturalization— Chinese. — A  native  of  China,  of  the  Mongolian  race, 
is  not  entitled  to  become  a  citizen  of  the  United  States  under  the  revised 
statutes  as  amended  in  1875.    (R.  S.  sec  2169;  amendment  R.  S.  p.  1435. ) 
He  Ah  Yup,  155. 
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2.  A  Mongolian  is  not  a    "white  person**  within  the  meaning  of  the 
term  as  used  in  the  naturalization  laws  of  the  United  States.     Id, 

See  Constitutional  Law,  3-10. 

CHINESE  QUEUE-CUTTING  ORDINANCE. 
See  San  Francisco,  1-4;  Constitutional  Law. 

COLLISION. 
1.  Collision — "Moderate  Speed.** — When  a  steamer  wbb  being  navigated 
at  the  rate  of  at  least  eight  miles  an  hour,  in  a  dense  fog,  and  in  the 
usual  track  of  vessels  approaehing  this  harbor,  from  ports  to  the  north- 
ward: Held,  that  she  was  not  going  at  a  moderate  speed,  as  required  by 
section  4233,  Rule  21  of  the  U.  S.  R.  S.     SUamship  CUy  of  Panama^  63. 

COMMON  CARRIER. 

See  Railroads,  1-^. 

< 

CONSIDERATION. 
1.  Relationship  as  a  Consideration. — The  relation  of  son-in-law  does  not 
constitute  such  a  valuable  or  meritorious  consideration  as  will  take  a 
conveyance  out  of  the  category  of  a  voluntary  conveyance  within, the 
rule.     Burton  v.  Le  Roy,  510. 

CONSTITUTIONAL  LAW. 

1.  Act,  Subject  of,  must  be  Expressed  in  the  Title. — An  act  entitled 

"An  act  to  tax  and  regulate**  certain  named  foreign  corporations,  can 
not,  under  section  20  of  article  4  of  the  Oregon  constitution,  contain 
any  provision  in  relation  to  any  other  foreign  corporation.  O,  A  W.  T, 
A  T.  Co,  V.  Raihbun,  32. 

2.  Homestead — Sec.  30,  Art.  4,  Nevada  Constitution  Construed. — The 

defendants  borrowed  money  to  be  used  in  building  a  hotel  on  a  block  of 
land,  and  applied  it  to  that  purpose:  HMf  that  a  note  for  the  money 
and  a  mortgage  of  the  block  to  secure  it,  constituted  an  obligation  for 
the  erection  of  improvements  within  the  meaning  of  the  section  above 
mentioned,  superior  to  any  homestead  claim  of  defendants.  C,  <t  S, 
Bank  v.  CorbeU,  172. 

3.  Same— Fourteenth  Amendment  U.  S.  Constitution. — The   ordinance 

of  the  city  of  San  Francisco  requiring  prisoner*s  hair  to  be  cut,  being 
,  directed  against  the  Chinese  only,  and  imposing  upon  them  a  degrad- 
ing and  cruel  punishment,  is  subject  to  the  objection  that  it  is  hostile 
and  discriminating  legislation  against  a  class,  forbidden  by  that  clause 
of  the  fourteenth  amendment  to  the  constitution,  which  declares  that 
no  state  "shall  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  This  inhibition  upon  the  state  applies  to  all 
the  instrumentalities  and  agencies  employed  in  the  administration  of 
its  government;  to  its  executive,  legislative  and  judicial  departments, 
and  to  the  subordinate  legislative  bodies  of  its  counties  and  cities.  Ah 
Koto  V.  Numm,  552. 

4.  Ikequalttt  or  Punishment. — The  equality  of  protection  thus  assured 

to  every  one  whilst  within  the  United  States  implies  not  only  that  the 
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courts  of  the  country  shall  be  open  to  him  on  the  same  terms  as  to  all 
others  for  the  security  of  his  person  or  property,  the  prevention  or  re- 
dress  of  wrongs  and  tlie  enforcement  of  contracts,  but  that  no  charges 
or  burdens  shall  be  laid  upon  him  which  are  not  equally  borne  by  others, 
and  that  in  the  administration  of  criminal  justice  he  shall  suffer  for  his 
offense  no  greater  or  different  punishment.     Td. 

5.  Same. — Legislation  of  Congress. — The  legislation  of  congress  carrying 

out  the  provisions  of  the  fourteenth  amendment  in  accordance  with  these 
views  cited.     Td, 

6.  Statements  in   Debate  on  Ordinance, — While  statements  of  super- 

visors in  debate  on  the  passage  of  an  ordinance  can  not  be  resorted  to  for 
the  purpose  of  explaining  the  meaning  of  the  terms  used,  they  can  be 
resorted  to  for  the  purpose  of  ascertaining  the  general  object  of  the 
legislation  proposed  and  the  mischiefs  sought  to  be  remedied.    Id, 

7.  Residence. — The  right  to  reside  in  a  foreign  country  implies  the  right  to 

labor  there  for  a  living.     Baker  v.  Portlandf  566. 

8.  Treaty. — A  state  has  no  power  to  interfere  with  or  in  any  way  limit  the 

operation  of  a  treaty  of  the  United  States.     Id, 

9.  Idem — Powers   of  a  State. — If  it  be  admitted  that  a  state  has  the 

general  power  to  say  who  it  will  employ,  or  who  its  contractors  shall 
employ,  still  the  state  being  a  member  of  the  Union,  and  subordinate  in 
the  exercise  of  its  general  powers  to  the  constitution  of  the  United 
States,  and  the  laws  and  treaties  made  in  pursuance  thereof,  it  can  not 
exercise  this  power  in  any  case  where  it  conflicts  with  the  operation  of 
such  constitution,  laws  or  treaties.     Id. 

10.  Legislative  Act  of  State  in  Conflict  with  Treaty. — A  legislative 
act  of  the  state  of  Oregon,  which  prohibits  the  employment  by  contract- 
ors of  Chinese  i^on  street  improvements  or  public  works,  but  permits 
all  other  aliens  to  be  so  employed,  is  in  conflict  with  the  treaty  between 
the  United  States  and  the  Emperor  of  China,  which  secures  to  the  Chi- 
nese, resident  here,  the  same  right  to  be  employed  and  labor  for  a  living 
as  the  subjects  of  any  other  nation,  and  is  therefore  void.     Id, 

See  Taxes,  etc.,  6. 

CONTEMPT. 
1.  Injunction — Contempt. — Certain  parties  having  been  in  joined  from  grad- 
ing a  street  until  the  hearing  of  the  cause,  or  the  further  order  of  the 
court,  subsequently  proceeded  to  grade  the  street  under  the  authority  of 
a  city  ordinance,  passed  after  the  issuing  of  the  injunction,  without  first 
presenting  the  ordinance  to  the  court  and  procuring  a  dissolution  or 
modification  of  the  injunction:  Ileldf  1.  That  they  were  guilty  of  con- 
tempt; 2.  That  a  party  can  only  be  relieved  from  the  operation  of  an 
injunction,  absolutely  prohibiting  the  performance  of  a  specific  act,  by 
the  court  granting  the  injunction.     MuUer  v.  Henry,  464. 

CONTRACT. 

1.  Contract  with  the  State. — An  act  of  the  state  of  Oregon  authorized 

the  adoption  of  text-books  for  the  use  of  the  common  schools  of  the 

state,  by  a  majority  of  the  votes  of  the  county  superintendents,  to  be 

canvassed  and  declared  by  the  board  of  education,  and  provided  that 
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the  books  so  adopted  should  be  exclusively  used  in  such  schools  for  the 
period  of  four  years  thereafter:  Htkl,  that  such  act  did  not  constitute  a 
contract  with  the  publishers  of  the  adopted  books,  by  which  the  state 
was  bound  to  use  the  same  in  its  schools  for  said  period,  nor  authorize 
the  board  of  education  to  make  any  contract  with  such  publishers  on 
behalf  of  the  state,  concerning  the  furnishing  and  use  of  such  books; 
but  that  said  act  was  a  mere  regulation  imposed  by  the  state  upon  itself, 
and  therefore  the  legislature  might  modify  or  abrogate  it  at  pleasure. 
Bancroft  v.  Thayer,  502. 

2.  Place  of  Contract.  ^A  promissory  note  made  in  Oregon,  and  payable 

in  Scotland,  is  to  be  considered  as  if  made  in  Scotland.  (Per  Field,  J. ) 
0.  <fc  W.  T.  and  T.  Co,  v.  RaZhbun,  32. 

3.  Idem. — The  validity  of  a  mortgage  upon  real  property  in  Oregon  to  secure 

the  payment  of  such  a  note  is  to  be  tested  by  the  laws  of  Oregon.  (Per 
Field  and  Deadt,  JJ.)    Id. 

See  CoNSTiTUTiQNAL  Law,  9,  10;  Reformatiox  of  Contract,  1,  2. 

CORPORATION. 

1.  Banking  Corporations. — A   corporation  engaged  in  loaning  its  own 

money  upon  note  and  mortgage  is  not  a  banking  corporation.  0,  d:  W. 
T.  <t'  T,  Co.  V.  Rathbujiy  32. 

2.  Corporation,  Termination  of. — The  corporation  act  of  Oregon,  section 

16  (Or.  Laws,  p.  528),  declares  that  if  any  corporation  shall  neglect  and 
cease  to  carry  on  its  business  for  any  period  of  six  months,  its  corporate 
powers  shall  cease:  Held,  that  such  neglect  did  not  terminate  the  exist- 
ence of  the  corporation  as  by  lapse  of  time,  but  that  it  was  a  cause  of 
forfeiture  of  the  corporate  privileges  of  which  no  one  but  the  state 
could  complain  or  take  advantage.      Wallamet  Falls  Co.  v.  KUtridge,  44. 

3.  Corporation,  Dissolution  of. — The  corporation  act   aforesaid,   section 

19,  provides  that  a  majority  of  the  stockholders  may  authorize  the'dis< 
solution  of  a  corporation :  HM,  that  a  vote  of  the  stockholders,  author- 
izing a  dissolution,  did  not  of  itself  dissolve  the  corporation,  nor  compel 
the  directors  to  do  so;  and  that  the  act  of  dissolution  must  proceed  from 
the  directors,  who  alone  can  exercise  the  corporate  powers.     Id. 

4.  Dissolution  of  Corporation. — Section  19  of   the  corporation  act  of 

Oregon  (Or.  Laws,  p.  538),  empowers  the  majority  of  the  stockholders 
to  authorize  the  dissolution  of  the  corporation  "  and  the  settling  of  its 
business  and  disposition  of  its  property  and  dividing  of  its  capital  stock 
in  any  manner  it  may  see  proper:"  Held,  1.  That  the  authority  to  the 
directors  to  dissolve  the  corporation  carried  with  it  the  incidental  power 
to  collect  and  distribute  its  assets  and  wind  up  its  affairs;  and,  2.  That 
a  vote  of  the  directors  declaring  the  corporation  dissolved  only  operates 
to  prevent  it  from  engaging  in  new  business,  btit  the  corporation  con- 
tinues to  exist,  notwithstanding  the  declaration  of  dissolution,  for  the 
purpose  of  collecting  and  distributing  its  assets  and  winding  up  its 
affairs.  Id. 
6.  Foreign  Corporation. — A  foreign  corporation  is  not  authorized  to  trans- 
act business  in  Oregon  without  first  appointing  a  resident  agent,  upon 
whom  process  may  be  served  in  actions  against  it,  and  all  acts  done  by 
it  without  such  appointment  are  void.  In  re  Cometock,  2  Saw.  218, 
affirmed.     SempU  v.  Bank  qf  Brilish  Columbia^  88. 
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6.  Bepeal  of  Statute. — An  amendment  to  sections  2  and  3  of  the  Oregon 

foreign  corporation  act  relieving  a  foreign  banking  corporation  from 
making  a  deposit  before  doing  business  in  the  state,  does  not  repeal  or 
affect  sections  8  and  9  of  said  act  requiring  snch  corporation  to  appoint 
a  resident  agent  before  doing  business  here.     I<L 

7.  Construction  of  Statute. — A  provision  in  one  section  of  an  act,  that 

a  foreign  corporation  shall,  before  doing  business  in  Oregon,  appoint  a 
resident  agent  herein,  is  not  limited  in  its  operation  to  certain  corpora- 
tions enumerated  in  a  prior  section  of  the  same  act  requiring  such  spe- 
cified corporations  to  also  make  a  deposit  before  doing  business  in  the 
state.     Id, 

8.  Res  Judicata.  — In  a  suit  to  enforce  the  lien  of  a  mortgage  in  the  state 

circuit  court,  the  decree  of  said  court  directing  the  sale  of  the  mortgaged 
premises,  for  the  purpose  thereof,  necessarily  determined  the  capacity  of 
the  plaintiff  to  maintain  such  suit  and  the  validity  of  the  note  and  mort- 
gage sued  upon,  and  the  same  thereby  became,  as  to  the  parties  thereto 
and  their  privies,  rts  judicata.    Id, 

9.  Puhchase  at  Sale  on  Decree. — Such  decree,  when  made  in  favor  of  a 

foreign  corporation  prohibited  from  doing  busiuMS  in  this  state,  does  not 
authorize  or  empower  such  corporation  to  purchase  said  mortgaged  prem- 
iseeT  at  the  sale  thereof,  or  to  receive  a  conveyance  thereof  from  the 
sheriff.     Id, 

10.  MoRTQAGOR. — In  a  suit  to  enforce  the  lien  of  a  mortgage,  the  title  to  the 
mortgaged  premises  remains  in  the  mortgagor  until  a  conveyance  is  made 
by  the  officer  authorized  to  make  the  sale;  and  a  conveyance  to  the  de- 
fendant, it  being  a  foreign  corporation  not  authorized  to  do  business  in 
Oregon,  is  void,  and  the  title  remains  in  the  mortgagor.     Id. 

11.  Mortgagee. — A  mortgage  in  Oregon  is  only  a  security,  and  the  mort- 
gagee is  not  entitled  to  the  possession  of  the  premises  without  the  con- 
sent of  the  mortgagor,  until  the  latter  is  divested  of  his  title  by  a  valid 
judicial  sale  and  conveyance.     Id, 

12.  Fraudulent  Lease  of  a  Mine. — Where  a  board  of  directors  of  a  min- 
ing corporation  makes  a  nominal  lease  of  the  mine  owned  by  the  corpo- 
ration, to  a  party  really  acting  in  the  interests  of  a  minority  of  the  stock- 
holders, not  in  the  ordinary  course  of  the  business  of  the  corporation, 
but  for  tj^e  purpose  of  withdrawing  the  mine  from  the  control  of  a  board 
of  directors  about  to  be  elected  at  an  approaching  meeting  of  the  stock- 
holders, and  thereby  perpetuating  the  control  of  the  minority,  a  court 
of  equity  will  cancel  the  l^ase  on  a  bill  filed  by  the  corporation  for  that 
purpose.     Mahoney  M,  Co,  v.  BenneU,  141. 

13.  Corporation— Ratification.  —  Where  the  bank  account  of  a  mining 
company  is  overdrawn  by  its  president  and  secretary,  without  special 
authority  of  its  directors,  the  company  wiU,  notwithstanding,  be  held 
liable  for  the  overdraft,  if  their  acts  in  this  respect  be  subsequently  rati- 
fied by  the  directors.  Such  ratification  may  be  made  by  their  ordering 
the  issue  of  a  note  of  the  company  for  the  amount  overdrawn.  Ang, 
Cai,  B,  V.  MaJioney  M,  Co,,  256. 

14  Decision  of  Court — When  Operative. — ^Where  a  case  is  tried  by  a 
court  without  a  jury,  the  decision  of  the  court  is  not  operative  and  bind- 
ing, until  reduced  to  form  and  filed  or  entered  of  record.    Accordingly, 


Indbz.  617 

where  the  district  court  of  the  state  on  the  twenty -first  of  June  an- 
nounced its  decision  declaring  that  the  election  of  directors  of  a  mining 
company,  then  in  office,  was  illegal  and  void,  and  that  they  should  be 
removed  from  office,  and  on  the  same  day  its  findings  and  decree  carry- 
ing this  decision  into  effect  was  prepared  and  dated^  but  were  not  filed 
with  the  clerk  until  June  22:  Jleldf  that  the  decree  did  not  take  effect 
until  thus  filed;  and  that  until  then  the  ousted  directors  were  officers  de 
/aeto,  capable  of  ratifying  the  action  of  its  president  and  secretary 
in  overdrawing  its  bank  account,  and  of  ordering  a  note  of  the  company 
to  be  issued  for  the  amount.     I(L 

15.  Same — Knowledge  of  Directors. — The  fact  that  the  directors,  or  some 
of  them,  were  informed  of  the  decision  announced  by  the  court  when 
they  passed  the  resolution  ordering  the  note  to  be  issued,  does  not  im- 
pair the  efficacy  of  the  resolution  as  a  ratification  of  the  action  of  the 
president  and  secretary  in  making  the  overdraft.     Id, 

16.  CoRPORATioiis  BT  Law — DISMISSAL  OF  PROCEEDINGS.  —  A  by-law  of  a 
corporation  provided  that,  "in  case  any  stock  of  the  corporation  is 
not  represented  at  any  meeting  of  stockholders,  either  in  person  or  by 
proxy,  such  stock  may  be  voted  at  such  meeting  by  any  director  selected 
by  the  board  of  directors  for  that  purpose,  and  that  such  selection  shall 
be  deemed  by  the  stockholders  of  the  corporation  a  power  of  attorney 
for  such  purpose."  A  meeting  called  for  the  purpose  of  determining 
whether  the  corporation  should  go  into  bankruptcy  was  attended  by  a 
small  number  of  stockholders,  but  the  vote  of  the  absentees  was  cast 
under  the  provisions  of  the  above  by-law.   A  petition  was  thereupon  filed 

'  by  the  president,  and  the  corporation  adjudged  bankrupt.  Nearly  eight 
months  afterwards  a  director,  who  had  in  the  mean  time  been  sued  for 
xtogligence  in  the  management  of  the  company's  affairs,  filed  a  petition 
to  have  the  proceedings  dismissed  as  void  ab  initio.  It  appearing  that 
the  corporation  was,  at  the  time  of  the  meeting,  hopelessly  insolvent,  and 
that  DO  difference  of  opinion  as  to  the  propriety  of  going  into  bankruptcy 
existed  among  the  stockholders,  and  that  the  objection  is  now  made  after 
the  lapse  of  nearly  a  year,  by  a  director  for  the  purpose  of  evading  an 
alleged  liability  for  negligence:  Held,  that  the  prayer  of  the  petition 
should  be  denied.    In  re  Col.  L.  d:  S.  Bank,  331. 

17.  Corporation — Meeting  of. — Where  the  by-laws  of  a  corporation  author- 
ized the  president  thereof  to  call  special  meetings  of  the  directors  upon 
the  giving  notice  of  the  time  and  place  thereof,  and  such  place  was  not 
prescribed  by  the  by-laws,  the  president  may  call  such  meeting  at  a  place 
other  than  the  principal  place  of  business  of  the  corporation.  Corbett  v. 
Woodimrd,  403. 

18.  Directors  of  Corporation  are  Trustees. — The  directors  of  a  corpora- 
tion are  trustees  for  the  stockholders  and  creditors;  and  where  a  director 
by  means  of  his  power,  as  such,  secures  to  himself  any  advantage  over 
other  stockholders,  or  creditors,  equity  will  treat  the  transaction  as  void, 
or  charge  him  as  trustee  for  the  benefit  of  the  injured  parties;  nor  can 
such  director,  as  to  such  parties,  claim  to  have  acted  in  ignorance  of  what 
it  was  his  duty  to  know  concerning  the  conduct  and  condition  of  the 
affairs  of  the  corporation.     Id. 

19.  Deed  of  Corporation. — The  signatures  of  the  proper  officers  appearing 
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to  an  instrument  purporting  to  be  the  deed  of  a  corporation,  the  pre- 
sumption is  that  such  instrument  was  signed  by  them  by  authority  of 
the  corporation;  and  if  the  seal  of  the  corporation  is  upon  such  instru- 
ment, that  it  is  prima/neie  evidence  of  their  authority  to  sigm  Mickey 
V.  Stratum,  475. 

CRIMINAL  LAW. 

1.  Marking  Unpatemtbd  Articlb. — ^The  third  clause  of  section  4901  of  the 

IL  S.,  forbidding  the  marking  of  unpatented  articles  with  the  word 
"patent, "applies  to  such  marking  whether  the  article  marked  is  patent- 
able or  not.     OliphatU  v.  Salem  Flouring  MUls,  128. 

2.  Conditional  Pardon — Sbction  1042,  Revised  Statutes,  Construed. — 

One  Ruhl  was  sentenced  to  six  months  imprisonment,  to  pay  a  fine  and 
costs  and  stand  committed  until  they  were  pai^;  he  was  pardoned  on 
condition  that  he  pay  the  fine  and  costs:  Held,  that  he  was  entitled  to 
his  discharge  as  a  poor  convict  under  section  1042  of  the  revised  statutes, 
until  he  paid  the  fine  and  costs  or  had  been  in  jail  six  months  and  thirty 
days.     In  re  Ruhl,  186. 

3.  Murder  under  United  States  Lawb. — In  the  laws  of  the  United  States, 

there  is  no  such  designation  as  murder  in  the  first  degree  or  murder  in 
the  second  degree;  they  simply  provide  for  the  crime  of  willful  murder, 
and  attach  to  it  the  punishment  of  death.  United  States  v.  Outerbridge, 
620. 

4.  Common  Law  as  Quide  for  Construction  of  Legal  Terms. — In  the 

absence  of  statutory  provisions,  the  federal  courts  resort  to  the  common 
law  for  guidance  in  the  construction  of  legal  terms  and  phrases.     Id, 

5.  Difference  between   Murder  and  Manslaughter. — The  difference 

between  murder  and  manslaughter  consists  in  the  existence  of  malice, 
express  or  implied,  in  the  one  case,  and  the  absence  of  malice  in  the 
other.     Id, 

6.  Malice,  when  Implied. — ^Malice  is  implied  in  every  case  of  intentional 

homicide;  that  is  to  say,  when  once  it  is  established  that  a  person  was 
intentionally  killed,  the  law  implies  that  malice  existed  in  the  party  who 
caused  the  death,  and  the  burden  rests  upon  him  to  rebut  the  implica- 
tion.    Id, 

7.  Right  of  Self-Defense. — A  man  may  repel  force  by  force  in  the  defense 

of  his  person,  his  family  or  property,  against  any  one  who  manifestly  en- 
deavors by  violence  or  surprise  to  commit  a  felony.  The  right  to  oppose 
force  to  force  in  such  case,  is  founded  upon  the  law  of  nature,  and  is  not 
superseded  by  the  law  of  society.     Id, 

8.  Justifiable  Homicide,  What. — ^Neither  words  nor  gestures^  however  in- 

sulting or  irritating,  nor  an  assault,  will  justify  the  killing  of  the 
aggressor;  his  killing  is  justifiable  only  when  there  is  an  apparent  ihtent 
by  him  to  commit  a  felony,  and  the  danger  is  imminent,  ai^d  the  species 
of  resistance  used  necessary  to  avert  it.     Id. 

9.  Ibiminent   Danger,  What. — By  imminent  danger  is  meant  immediate 

danger,  such  as  must  be  instantly  met,  such  as  can  not  be  guarded 
against  by  calling  on  the  assistance  of  others,  or  the  protection  of  the 
law.     Id, 

10.  Threats  no  Justification  for  Homicide. — Mere  threats  against  the 
person  or  life  of  another,  without  any  attempt  at  execution,  will  not 
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justify  homicide,  nor  even  when  such  attempt  at  execution  is  made,  un- 
less the  danger  be  so  imminent  as  not  to  admit  of  any  delay  in  meeting 
it  on  the  part  of  the  assailed.    Id. 

See  Public  Lands,  1-3. 

CROSS-BILL. 
See  Kemoval  of  Causes. 

DEATH  BY  NEGLIGENCE. 
See  Neolioence. 

DECREE,  WHEN  OPERATIVR 

See  CoBPORATiONs,  1,  4;  Mortgaoe,  5. 

• 

DEED. 

1.  Deed. — At  common  law  a  deed  is  valid  between  the  parties  thereto  and 

their  privies,  al^^hough  not  witnessed,  acknowledged  or  recorded,  and  it 
is  so  in  this  state  without  acknowledgment  or  record:  Semble,  that  under 
the  Oregon  statute  the  attestation  of  a  deed  is  no  part  of  its  execution, 
but  only  the  appointed  means  of  preserving  the  evidence  thereof;  and 
Quere,  is  acknowledgment  equivalent  to  attestation;  but  the  deed  of  a 
married  woman  is  not  operative  until  acknowledged  upon  a  privy  exam- 
ination, as  provided  by  statute.     Ooodenough  v.  Warren,  494. 

2.  Record  or  Deed.  — A  record  of  a  junior  deed  does  not  avoid  an  unre- 

corded elder  deed  to  the  same  premises,  when  the  junior  deed  was 
taken  with  knowledge  of  the  existence  of  the  elder  one;  the  grantee  in 
the  junior  deed,  under  such  circumstances,  is  not  considered  a  bona  fidt 
purchaser.     Id. 

3.  Agent — Knowledge  ot. — The  grantee  in  a  conveyance  obtained  through 

the  agency  of  a  third  person  is  bound  by  the  knowledge  of  such  agent 
as  to  the  existence  of  a  prior  unrecorded  deed  to  the  same  premises.     Id. 

4.  Boundary — ^Incurable  Uncertainty  Void. — Where  the  boundary  line 

in  the  description  of  land  in  a  conveyance  is  given  as  running  from  a 
creek  which  is  several  thousand  feet  in  length,  without' other  designa- 
tion of  the  starting  point,  and  the  line  can  be  run  so  as  to  comply  with 
the  conditions  of  the  description  if  it  start ,  from  any  position  on  the 
creek,  the  particular  tract  intended  by  the  grantor  is  incapable  of  identi- 
fication; the  description  is  affected  by  incurable  uncertainty,  and  the 
deed  is  inoperative  on  that  ground.    Lt  Franc  v.  Richmond,  601. 

5.  Presumption  as  to  Seal. — A  conveyance  of  real  property  in  California 

in  1864  could  only  be  made  by  deed,  and  that  imports  an  instrument 
under  seal;  but  as  the  statute  then  in  existence,  in  providing  for  the 
record  of  deeds,  did  not  require  any  note  or  entry  by  the  recorder  of 
existence  of  a  seal  to  the  original,  and  yet  made  copies  from  the  records 
admissible  with  the  like  effect  as  the  original,  when  the  latter  were  be- 
yond the  possession  and  control  of  the  party,  the  existence  of  the  seal  to 
the  orij2;inal  will  be  presumed  from  the  statement  in  the  concluding 
clause  in  the  instrument  that  the  grantor  affixed  thereto  his  seal,  and 
from  the  attestation  clause  that  the  instrument  was  sealed  in  the  pres- 
ence of  the  witnesses.     Id. 

See  Corporation,  19;  Seal,  1,  2. 


650  Index. 

• 

DEMURRER. 

1.  Demurrer  for  Want  of  Equity. — A  demnrrer  for  want  of  equity  will 
not  lie  to  a  bill  that  is  not  deficient  in  substance,  although  for  some 
technical  reason  —as  the  lapse  of  time  or  want  of  jurisdiction  in  the 
court — the  relief  sought  for  cannot  be  attained  in  that  suit.  Nicholas  v. 
Murray^  320. 

2.  Same.  — A  demurrer  that  a  bill  does  not  state  facts  sufficient  to  constitute 
a  cause  of  suit  is  unknown  to  chancery  practice,  and  at  most  is  nothing 
more  than  the  general  demurrer  for  want  of  equity.     Id, 

3.  Ke  unques  Assignee. — An  objection  to  a  bill,  in  which  the  complainant 
describes  himself  as  an  assignee,  that  he  is  not  legally  such  aasignee, 
must  be  made  by  plea  and  not  demurrer.     Id, 

DISTILLED  SPIRITS. 

1.  Forfeiture— Section  3281,  R.  S.,  Ck>N8TRUED. — The  forfeiture  denounced 
in  section  3281  of  the  R.  S.  is  of  all  distilled  spirits,  etc.,  found  in  the 
distillery,  etc.,  and  of  all  distilled  spirits  wherever  found  owned  by  the 
distiller  at  the  time  qf  seizure.  It  does  not  extend  to  spirits  not  the  pro- 
duct, and  which  have  not  been  the  subject  of  illicit  operations,  and 
which  have  been  disposed  of  by  him  to  innocent  parties  for  value,  not- 
withstanding that  the  distiller  may  have  owned  them  at  some  time 
during  the  period  of  his  illicit  operations.  A  bona  fide  mortgagee  of  such 
spirits  will  be  protected  to  the  extent  of  his  lien,  notwithstanding  that 
the  legal  title  may  remain  in  the  distiller.  And  conversely ,  his  rights 
will  be  limited  to  the  enforcement  of  his  lien,  notwithstanding  that  his 
mortgage  is  in  the  form  of  a  bill  of  sale  absolute  on  its  face.  U,  8.  v. 
DistUled  SpiriU,  421. 

2.  Forfeiture — Refilling  Casks. — The  twelfth  section  of  the  act  of  March 
1,  1879,  prohibits  the  refilling  with  domestic  distilled  spirits  of  any  pack* 
age  in  which  foreign  distilled  spirits  have  been  imported,  notwithstand- 
ing that  the  marks,  stamps  and  brands  required  by  law  to  be  placed  on 
such  imported  packages  have  been  destroyed  and  obliterated.  [/.  S.  v. 
Distilled  SpiriU,  594. 

DONATION  ACT. 
1.  British  Subjects — Rights  of,  under  Oregon  Treaty  of  1846. — David 
Gervais,  the  husband  and  father  of  plaintiff's  vendors,  was  a  British  sub- 
ject in  the  occupation  of  six  hundred  and  forty  acres  of  laiid  under  the 
provisional  government  of  Oregon  at  the  date  of  the  Oregon  treaty  of 
June  15,  1846,  and  continued  in  the  actual  possession  of  the  same  until 
I  his  death  in  1853,  when  his  widow  and  administratrix  made  a  claim  un- 

der said  treaty  for  the  premises  for  herself  and  children  in  the  surveyor- 
generars  office,  and  made  proof  of  these  facts,  but  her  claim  was  disre- 
garded and  the  land  taken  up  under  the  donation  act  by  the  defendants 
and  patented  to  them  by  the  United  States  in  1866:  Held,  1.  That  the 
stipulation  in  the  treaty  by  the  United  States,  that  it  would  respect 
''the  possessory  right"  of  Gervais  was  not  a  grant  but  a  mere  promise 
which,  of  itself,  conferred  no  right  to  or  in  the  soil,  and  for  the  violation 
of  which  Gervais  would  only  have  a  claim  against  the  United  States  for 
compensation  in  money  or  kind;  2.  Sembley  that  by  the  proviso  to  sec- 
tion 4  of  the  donation  act  of  September  27,  1850,  congress  declared  that 
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Gkrvais  was  entitled  to  a  grant  of  the  land  oocnpied  by  him  as  a  posses- 
sory right,  but  provided  no  means  by  which  he  could  claim  the  same  or 
make  proof  of  the  facts  necessary  thereto  before  the  land  department  of 
the  country.     Town  v.  De  Haven,  146. 

EJECTMENT. 

1.  Ejectment— Right  of  Wat.— The  act  of  congress  of  July  2,  1B62,  grant- 

ing a  right  of  way  to  the  extent  of  two  hundred  feet  on  each  side  of  its 
track  to  the  Central  Pacific  railroad  company,  gives  that  company  a 
right  to  the  possession  of  the  ground  over  which  the  grant  extends,  ex- 
clusive in  its  character,  and  that  company  may  recover,  in  ejectment, 
the  possession  of  a  portion  of  the  same  from  one  who  has  wrongfully 
entered  thereon.     Cent.  Pa,  R.  Co,  v.  Benity,  1 18. 

2.  Trust  Estate — Execution  Sale.-t-A  tract  of  land  was  conveyed  to 

Vance,  Sneath  and  Melvin,  ''Trustees  of  the  Sutter  Land  Company,*' 
an  unincorporated  association  of  more  than  thirty  persons,  Vance  and 
Sneath  being  members.  A  judgment  for  a  debt  of  the  association 
having  been  recovered  in  an  action  to  which  all  the  members  individu- 
ally, including  Vance  and  Sneath,  were  parties  defendant,  all  of  whom 
appeared,  an  execution  was  issued  thereon,  and  the  said  land  sold:  Held, 
that  Vance  and  Sneath  had  an  undivided  interest  in  both  the  legal  and 
beneficial  estate  in  the  land,  and  that  their  interest  at  least  passed  by 
the  sale.     French  v.  Edwards^  266. 

3.  Kecovery  of  Entire  Land  to  Co-tenant. — The  holder  of  an  undivided 

interest  in  land  under  the  laws  of  California  may  recover  the  entire  land, 
as  against  all  parties,  except  his  co-tenants.    Id, 

4.  Possession. — Possession  is  prima  facie  evidence  of  title,  and  proof  of 

prior  possession  is  sufficient  to  maintain  ejectment  against  a  mere  tres- 
passer.    Mickey  v.  Stratton,  475. 

5.  Title. — ^When  both  parties  in  ejectment  claim  title  from  the  same  person, 

neither  is  at  liberty  to  deny  that  such  person  had  title.     Id. 

6.  Tenant  in  Common — Recovery  Aoainot  Trespasser. — One  tenant  in 

common  of  real  property  can  recover  in  ejectment  the  entire  demanded 
premises  against  parties  in  possession  by  adverse  claim,  if  he  represent 
the  better  title.     Le  Franc  v.  Richmond,  601. 

EQUITY. 

1.  Bill  to  Determine  Adverse  Claim. — Under  section  738  of  the  Code  of 
<  Civil  Procedure  of  California,  authorizing  the  bringing  of  a  suit  to  deter- 
mine an  adverse  claim  to  land,  the  complainant  can  only  obtain  relief 
upon  the  grounds  alleged  in  his  bill.  If  he  alleges  title  in  fee,  and  pos- 
session in  himself,  and  an  adverse  claim  as  the  only  grounds  for  relief, 
and  it  appears  in  evidence  that  he  has  neither  title  nor  possession,  he 
can  have  no  relief  in  equity.     Burton  v.  Le  Roy,  510. 

2.  Same. — Where  a  complainant  asks  to  have  determined  an  adverse  claim. 

to  land,  upon  a  bill  alleging  only  title  in  fee  and  possession  in  the  com- 
plainant, and  an  adverse  claim  by  defendant,  he  can  not  have  a  decree 
charging  the  defendant  with  holding  the  legal  title  in  trust  for  him,  and 
for  a  conveyance.     Id. 

3.  Equity  Jurisdiction  in   Cases  of  Administration.— A  bill  may  be 

filed  on  the  equity  side  of  the  circuit  court  against  an  administrator  to 
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recover  assets  which  he  has  fraudulently  withheld,  and  a  final  settlement 
of  such  administrator's  accounts  by  a  probate  court  will  be  no  bar  to  the 
suit.      Van  BokktUn  v.  C'ooib,  587. 

4.  ADBiiNiSTRATOR — FoREiON   AssEis. — If  assets  in  a  foreign   jurisdiction 

come  into  the  possession  of  an  administrator  by  a  voluntary  delivery  to 
him,  he  may  be  required  to  account  for  them  in  the  home  jurisdiction. 
Id. 

5.  Assignment— Citizenship. — Since  the  act  of  March  3,  1875,  an  assignee 

of  a  chose  in  action,  not  founded  on  contract,  may  sue  without  showing 
that  the  citizenship  of  his  assignor  was  such  as  would  have  given  the 
circuit  court  jurisdiction  had  such  assignor  sued.     Id, 

6.  Parties. — Persons  against  whom  no  relief  is  prayed,  and  whose  interests 

can  not  be  injuriously  affected  by  the  suit,  need  not  be  joined  as  parties. 
Id, 

7.  Statute  of  Limitations. — In  cases  of  fraud  the  cause  of  action  does  not 

accrue  until  the  discovery  of  the  fraud,  and  where  the  allegations  of  the 
bill  do  not  show  the  time  of  discovery,  a  demurrer  will  not  lie  upon  the 
ground  that  the  fraud  is  shown  to  have  been  committed  more  than  the 
statute  period  before  the  bringing  of  the  suit.  It  is  not  necessary  to 
state  in  the  bill  the  facts  which  take  the  case  out  of  the  statute.     Id. 

8.  Heirs — Party. — In  a  suit  by  one  or  more  heirs  to  recover  assets,  another 

heir  and  distributee  is  a  proper  party,  but  is  not  indispensable  whenever 
the  court  can  proceed  and  do  justice  to  the  parties  before  it  without  in* 
jury  to  the  absent  person.     Id. 
See  Ck)RPORATiON,  12;  Insurance;  Reformation  of  Contract;  Demurrer; 

Multifariousness. 

ESTOPPEL. 
See  £es  Adjudicata,  6. 

1.  Former  Adjudication. — The  judgment  or  order  of  a  court  is  not  an 
estoppel,  unless  the  matter  decided  wJM  within  the  purview  of  the  pro- 
ceeding before  the  court,  and  directly  within  the  issue  made  and  tried 
therein.    Semple  v.  Bank  qf  British  Columbia.  395. 

EVIDENCE. 
1.  Parol  Explanation  of  Writing. — Where  a  promissory  note  has  been 
executed  with  a  condition  that  the  mules,  the  consideration  of  the  note, 
shall  be  delivered  and  vented  when  the  note  is  paid,  parol  evidence  is 
admissible  to  show  the  real  nature  of  the  transaction,  and  that  the  note 
was  not  paid  notwithstanding  the  mules  were  delivered.  The  note  is 
not  a  written  contract  inter  parteSf  for  it  is  signed  only  by  one  of  them, 
and  it  would  be  ineffectual  to  establish,  as  against  the  vendor,  the  fact 
of  sale.     Truman  r.  Hyde,  116.   , 

See  Patents  and  Patent  Rights. 

EXECUTION  SALE  VOID. 
1.  Sale  Under  Satisfied  Judgment  VoiD.^Where  an  execution  is  issued 
upon  a  judgment  and  returned  satisfied,  and  the  judgment-creditor  after- 
wards assigns  the  judgment  to  one  of  the  principal  judgment-debtors,  a 
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sale  of  the  co-defendants'  property  upon  a  second  execution,  issued  at 
the  instance  of  the  assignee  of  the  judgment,  is  void.  Frenelt  v.  Ed- 
wards, 266. 

EXEMPTION. 

1.  Team,  when  Exempt. — A  bankrupt  is  not  entitled  to  a  wagon  and  team 

as  exempt  Irom  the  operation  of  the  bankrupt  act  under  section  14 
thereof,  and  section  279,  subdivision  3,  of  the  Or.  Civ.  Code,  unless  he 
personally  follows  some  trade,  occupation  or  profession,  to  the  carrying 
on  of  which  such  wagon  and  team  is  necessary;  nor  unless  he  habitually 
earns  his  living  by  such  trade,  occupation  or  profession.   In  re  Parker,  58. 

2.  Exemption. — The  business  of  mere  buying  and  selling  or  directing  or  em- 

ploying the  labor  of  others,  is  not  a  trade,  occupation  or  profession  within 
the  statute;  the  statute  was  made  for  the  benefit  of  those  who  live  by 
their  own  labor  and  require  therefor  the  use  of  some  of  the  articles  enu- 
merated therein.     Id. 

3.  Exchange  of  Propertt. — An  insolvent  person  exchanged  five  hundred 

dollars*  worth  of  wheat  for  a  wagon  and  team,  with  a  view  to  claiming 
the  latter  as  exempt  from  the  operation  of  the  bankrupt  act:  Held,  that 
under  sections  5129  and  5046  of  the  bankrupt  act,  the  transaction  was 
void,  and  the  title  to  the  wheat  vested  in  the  assignee:  Semble,  that  the 
assignee  may  elect  to  take  the  wagon  and  team  as  the  price  or  value  of 
the  wheat,  and  thereby  affirm  the  exchange.     Id. 

See  Homestead,  2;  Bankruptcy,  9. 

FISHING  VOYAGE. 
1.  Fishing  Voyage — Neouoence  op  Master. — Where  the  master  of  a  ves- 
sel engaged  in  a  fishing  adventure  negligently  omitted  to  procure  salt, 
in  consequence  of  which  the  voyage  was  terminated  twenty-five  days 
before  the  close  of  the  season:  Held,  that  the  men  were  entitled  to  com- 
pensation, and  for  this  purpose  were  to  be  credited  for  the  twenty-five 
days  lost,  with  the  same  number  of  fish  as  they  had  caught  for  the 
twenty  days  preceding  the  breaking  up  of  the  voyage.  Sefiooner  Page, 
299. 

FOREIGN  CORPORATIONS. 
See  Corporations,  1-7. 

FORFEITURE. 

1.  Forfeiture — Section  3281,  R.  S.,  Construed. — The  forfeiture  denounced 
in  section  3281  of  the  R.  S.  is  of  all  distilled  spirits,  etc.,  found  in  the 
distillery,  etc. ,  and  of  all  distilled  spirits  wherever  found  owned  by  the 
distiller  at  the  time  of  seizure.  It  does  not  extend  to  spirits  not  the  pro- 
duct, and  which  have  not  been  the  subject  of  illicit  operations,  and 
which  have  been  disposed  of  by  him  to  innocent  parties  for  value,  not- 
withstanding that  the  distiller  may  have  owned  them  at  some  time 
during  the  period  of  his  illicit  operations.  A  bona  fide  mortgagee  of  such 
spirit  will  be  protected  to  the  extent  of  his  lien,  notwithstanding  that 
the  legal  title  may  remain  in  the  distiller.  And  conversely,  his  rights 
will  be  limited  to  the  inforcement  of  his  lien,  notwithstanding  that  his 
mortgage  is  in  the  form  of  a  bill  of  sale  absolute  on  its  face.  United 
States  V.  57£  Pipes  Spirits,  421. 
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2.  FoBFE^TURE — REFILLING  Gasks. — ^The  twelfth  section  of  the  act  of  March 
1,  1879,  prohibits  the  refilling  with  domestic  distilled  spirits  of  any  pack- 
age in  which  foreign  distilled  spirits  have  been  imported,  notwithstand- 
ing that  the  marks,  stamps,  and  brands  required  by  law  to  be  placed  on 
such  imported  packages  have  been  destroyed  and  obliterated.  United 
StaUa  V.  DUtiUed  Spirits,  594. 

See  Mines,  9. 

FRAUD  AND  FRAUDULENT  CONVEYANCES. 

1.  Fraudulent  Convey ancks. — A  suit  by  an  assignee  to  set  aside  a  fraudu- 

lent conveyance,  made  by  the  bankrupt  after  his  discharge,  of  property 
concealed  prior  thereto,  is  not  a  suit  to  annul  such  bankrupt's  discharge, 
and  may,  therefore*  be  brought  in  the  circuit  court  Nicholas  v. 
Murrayy  320. 

2.  Estate  of  Bankrupt — Fraudulent  Convetance. — ^The  estate  of  a  bank- 

rupt, after  satisfying  the  valid  claims  against  it,  belongs  to  the  bankrupt, 
and  therefore  a  conveyance  by  him  alleged  to  be  fraudulent  as  against 
creditors,  will  not  be  set  aside  on  a  suit  by  the  assignee,  where  it  appears 
that  there  are  no  debts  provable  against  the  estate.     Id, 

3.  Fraudulent  Assignment — Judgment  Liens  of  Creditors. — ^Where  an 

insolvent  made  an  assignment  to  trustees,  with  intent  to  hinder  and 
delay  his  creditors,  which  assignment  was  by  this  court  subsequently 
adjudged  void,  and  the  trustees  conveyed  the  property  to  the  assignee 
in  bankruptcy:  HM^  that  the  latter  took  the  property  subject  to  the 
liens  of  creditors  who  had  recovered  and  docketed  judgments  subse- 
quently to  the  fraudulent  conveyance,  and  before  the  commencement  of 
the  bankruptcy  proceedings.     In  re  Beadle,  361. 

See  Corporations,  12. 

FREIGHT,  WHEN  EARNED. 
See  Admiralty,  23. 

GUARDIAN  AND  WARD. 

1.  Petition  to  Sell  Lands  of  Ward. — A  petition  by  a  guardian  to  sell 

the  lands  of  his  ward,  is  not  a  proceeding  between  the  guardian  or  ward 
and  the  next  of  kin  and  others  to  whom  the  statute  directs  that  notice 
thereof  shall  be  given  and  adverse  to  the  latter,  but  a  proceeding  in  the 
nature  of  one  in  rem  conducted  by  the  ward  through  his  guardian,  in  the 
interest  of  and  for  the  benefit  of  the  ward.     Oager  v.  Henry,  237. 

2.  Jurisdiction  to  Sell  Land  of  Ward. — Under  the  act  relating  to  the 

sales  of  lands  of  miners  (Or.  Laws,  p.  738),  a  county  court  acquires  juris- 
diction of  a  proceeding  by  a  guardian  to  sell  the  lands  of  his  ward  upon 
the  filing  of  a  proper  petition  therefor;  and  such  court,  when  acting  as 
a  court  of  probate,  being  a  court  of  general  jurisdiction,  its  judgment  or 
action  upon  such  petition  can  not  be  questioned  collaterally  for  errors 
occurring  in  the  proceedings  thereon,  after  the  filing  thereof,  except  as 
provided  by  statute.     Id, 

3.  Same.  — Section  20  of  the  act  aforesaid,  having  provided  that  in  an  action 

relating  to  lands  sold  by  a  guardian  where  the  ward  contests  the  validity 
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of  the  sale,  the  same  shall  not  be  avoided  for  irregalarity  in  the  proceed- 
ings, provided  certain  particulars  appear  therefrom,  the  presumption  in 
favor  of  the  jurisdiction  of  the  county  court  and  the  lawfulness  of  its  ex- 
ercise is  thereby  qualified  and  restrained  accordingly,  so  that  if  any  of 
such  particulars,  e.  g.,  that  the  guardian  gave  notice  of  the  time  and 
place  of  the  sale  of  the  premises  and  sold  them  accordingly,  do  not  ap- 
pear from  the  record,  the  sale  is  invalid  and  void.     Id, 

4.  Kkowlbixje  of  the  Court. — The  court  takes  notice  of  the  existence  of 

the  political  subdivision  of  Oregon  called  Yamhill  county,  and  that  La- 
fayette is  the  county  seat  thereof,  and  therefore  a  notice  to  sell  lands, 
upon  the  order  of, the  Yamhill  county  court,  at  the  court-house  in  Lafay- 
ette is  notice  of  a  place  of  sale  in  Yamhill  county.     Id, 

5.  Adjourned  Sale. — Where  a  guardian  gave  due  notice  of  time  and  place  of 

the  sale  of  his  ward's  lands,  and  upon  the  day  of  such  sale  for  good  cause 
adjourned  the  same  for  four  weeks  and  then  made  a  sale  which  was  duly 
confirmed  by  the  court,  such  sale  was  in  effect  made  upon  the  original 
notice;  and  this  although  the  statute  (Or.  Civ.  Code,  sec.  290)  forbid  the 
adjournment  of  the  sale  for  more  than  one*  week  at  a  time.     Id. 

6.  Judicial  Sale. — A  guardian's  sale  authorized  by  the  county  court  is  a 

'* judicial  sale" — that  is,  one  made  in  effect  by  the  court  after  getting  a 
bid  by  means  of  a  public  auction  conducted  by  the  guardian  under  its 
direction,  and  such  a  sale  can  not  be  questioned  collaterally  for  an  error 
in  the  adjournment  thereof.     Id. 

HOMESTEAD. 

1.  Homestead  Law — Construction. — The  first  section  of  the  Nevada  home- 

stead act  is  a  literal  copy  of  the  first  section  6f  the  California  homestead 
act  of  1860,  which,  when  copied,  had  been  so  construed  as  to  deny  the 
right  of  homestead  exemption  to  a  tenant  in  common  in  the  common 
property,  but  the  constitutions  of  the  two  states  in  regard  to  such  ex- 
emptions are  different:  Held,  the  language  of  the  law  being  free  from 
ambiguity,  and  the  intention  of  the  legislature  and  the  framers  of  the 
constitution  of  Nevada  plain,  that  in  construing  the  law  of  Nevada  the 
court  was  not  bound  to  adopt  the  construction  of  the  courts  of  California. 
In  re  Stoearinger,  52. 

2.  Same — Tenants  in  Common. — The  interest  of  a  tenant  in  common  in  the 

dwelling-house  and  land  actually*  occupied  by  him  as  a  homestead,  not 
exceeding  five  thousand  dollars  in  value,  is  by  the  constitution  and  law 
of  Nevada  exempt  from  forced  sale.     Id. 

3.  Homestead — Sec.  30,  Art.  4,  Nevada  Constitution,  Construed. — The 

defendants  borrowed  money  to  be  used  in  building  a  hotel  on  a  block  of 
land,  and  applied  it  to  that  purpose:  Held,  that  a  note  for  the  money  and 
a  mortgage  of  the  block  to  secure  it,  constituted  an  obligation  for  the 
erection  of  improvements  within  the  meaning  of  the  section  above-men- 
tioned, superior  to  any  homestead  claim  of  defendants.  C.  tt  S.  Bank  v. 
Corbett,  172. 

4.  Homestead — Partners. — Accepting  the  decision  of  the  supreme  court  of 

Nevada  in  Terry  v.  Berry,  13  Nev.  514,  as  one  a  court  of  the  United 
States,  sitting  in  Nevada,  is  bound  to  follow,  it  is  held,  that  there  can 
be  no  homestead  carved  out  of  land  held  by  parties  as  partners.  Id. 
543. 
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6.  Same — Obligation  Contkactkd  for  Improvements. — A  note  and  mort- 
gage given  for  money  borrowed  expressly  for  erecting  improvements  on  a 
homestead  and  actually  used  for  that  purpose,  constitute  an  obligation 
contracted  for  the  erection  of  improvements  thereon  within  section  90, 
Article  4,  constitution  of  Nevada,  and  the  homestead  is  not  exempt  from 
sale  therefor.     Id. 

6>  Same — Declaration  of  Homestead. — A  mortgage  of  property  occupied 
by  husband  and  wife  as  their  homestead,  duly  made  and  recorded  by  the 
husband  alone  before  such  property  has  been  selected  ^  a  homestead  by 
filing  for  record  the  declaration  provided  for  in  the  homestead  act  of  Ne- 
vada, is  valid  and  superior  to  the  homestead  claim.     Id. 

jaOMICIDE. 

1.  Murder  under  United  States  Laws. — In  the  laws  of  the  United  States, 

there  is  no  such  designation  as  murder  in  the  first  degree  or  murder  in 
the  second  degree;  they  simply  provide  for  the  crime  of  willful  murder, 
and  attach  to  it  the  punishment  of  death.     U,  S,  v.  OtUerbrktge,  620. 

2.  Common  Law  as  Guide  for  C!onstruction  of  Legal  Terms. — In  the 

absence  of  statutory  provisions,  the  federal  courts  resort  to  the  common 
law  for  guidance  in  the  construction  of  legid  terms  and  phrases.     Id, 

3.  Difference  between  Murder  and   Manslaughter. — The  difference 

between  murder  and  manslaughter  consists  in  the  existence  of  malice, 
express  or  implied  in  the  one  case,  and  the  absence  of  malice  in  the 
othwr.     Id. 

4.  Malice,  when  Implied. — Malice  is  implied  in  every  case  of  intentional 

homicide;  that  is  to  say,  when  once  it  is  established  that  a  person  was 
intentionally  killed,  the  law  implies  that  malice  existed  in  the  party  who 
caused  the  death,  and  the  burden  rests  upon  him  to  rebut  the  implica- 
tion.    Id, 

5.  Right  of  Self-Defense. — A  man  may  repel  force  by  force  in  the  defense 

of  his  person,  his  family  or  property,  against  any  one  who  manifestly 
endeavors  by  violence  or  surprise  to  commit  a  felony.  The  right  to  op- 
pose force  to  force  in  such  case,  is  founded  upon  the  law  of  nature,  and 
is  not  superseded  by  the  law  of  society.     Id, 

6.  Justifiable  Homicide,  What. — Neither  words  nor  gestures,  however 

insulting  and  irritating,  nor  an  assault,  will  justify  the  killing  of  the 
aggressor;  his  killing  is  justifiable  only  when  there  is  an  apparent  intent 
by  him  to  commit  a  felony,  and  the  danger  is  imminent,  and  the  species 
of  resistance  used  necessary  to  avert  it.     Id, 

7.  Imminent  Danger,  What. — By  imminent  danger  is  meant  immediate 

danger,  such  as  must  be  instantly  met,  such  as  can  not  be  guarded 
against  by  calling  on  the  assistance  of  others  or  the  protection  of  the 
law.     Id. 

8.  Threats  no  Justification  for  Homicide. — ^Mere  threats  against  the 

person  or  life  of  another,  without  any  attempt  at  execution,  will  not 
justify  homicide,  nor  even  when  such  attempt  at  execution  is  made, 
unless  the  danger  be  so  imminent  as  not  to  admit  of  any  delay  in  meet- 
ing it  on  the  part  of  the  assailed.     Id. 

HUSBAND  AND  WIFE. 
See  Married  Woman. 
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INDIAN  AGENT. 

1.  Bond. — ^In  the  absence  of  any  statute  upon  the  snbject,  a  bond  voluntarily 

given  the  United  States  to  secure  the  payment  of  a  debt  or  the  perform- 
ance of  official  duty  is  valid.     U.  S,  v.  HumoBon,  537. 

2.  Sab(£. — But  where  a  statute  prescribes  the  penalty  and  conditions  of  a 

bond,  one  given  in  a  greater  penalty  or  upon  substantially  other  or  dif- 
ferent conditions  is  so  far  illegal  and  void.     Jd, 

3.  Indian  Agent. — ^An  Indian  agent  appointed  for  Oregon  under  section  4, 

of  the  act  of  June  5, 1850  (9  Stat.  437),  was  required  to  give  bond  in  the 
penal  sum  of  two  thousand  dollars,  as  provided  in  section  4  of  the  act  of 
June  30,  1834  (I  Stat  735);  and  he  was  also  a  person  **  charged  or 
trusted"  with  the  disbursement  or  application  of  money  or  property  on 
account  of  the  Indian  department,  within  the  purview  of  section  8  of  said 
act  of  1834,  and  therefore  might  be  required  by  the  president  to  give  a 
bond  in  a  larger  sum  than  two  thousand  dollars  for  the  performance  of 
his  official  duties.     Id, 

4.  Official  Duty. — ^The  law  presumes  that  official  duty  has  been  duly  per- 

formed, and  therefore  where  the  Indian  department  took  a  bond  from  an 
Indian  agent  in  Oregon  in  a  larger  amount  than  two  thousand  dollars, 
the  presumption  uf  law  is,  that  the  increase  in  the  penalty  was  required 
by  the  executive,  and  the  bond  is  vaUd  until  the  contrary  appears.     Id. 

INJUNCTION. 

1.  Jurisdiction  ArrER  Bill  Dismissed  —  Injunction. — ^T^'^here  an  injunc- 

tion against  working  a  mine  pending  a  suit  in  equity  has  been  dissolved 
by  decree  upon  final  hearing,  the  bill  dismissed  without  qualification, 
the  decree  enrolled,  and  an  appeal  taken  in  such  form  as  to  operate  as 
a  supersedeas,  the  court  rendering  the  decree  has  no  jurisdiction  there- 
after to  restrain  the  successful  party  from  working  the  mine  pending  the 
appeaL     Eureka  3f.  Co.  v.  Richmond  M,  Co.,  121. 

2.  Injunction — Statutory  Provisions. — Section  1182,  Revised  Statutes  of 

Nevada,  authorizing  the  court  to  require  the  complainant  to  give  security 
for  injuries  resulting  to  defendant  from  his  acts  pending  the  litigation, 
and  in  default  thereof  to  dissolve  any  injunction  in  his  favor,  relates 
to  cases  still  pending,  not  to  cases  already  in  judgment  and  closed.     Id. 

3.  iNJUNcnoN — Contempt. — Certain  parties  having  been  in  joined  from  grad- 

ing a  street  until  the  hearing  of  the  cause,  or  the  further  -order  of  the 
court,  subsequently  proceeded  to  grade  the  street  under  authority  of  a 
city  ordinance,  passed  after  the  issuing  of  the  injunction,  without  first 
presenting  the  ordinance  to  the  court  and  procuring  a  dissolution  or 
modification  of  the  injunction:  Held,  1.  That  they  were  guilty  of  con- 
tempt; 2.  That  a  party  can  only  be  relieved  from  the  operation  of  an  in- 
junction, absolutely  prohibiting  the  performance  of  a  specific  act,  by  the 
court  granting  the  injunction.     MuUer  v.  Henry,  464. 

4.  Injunction. — ^A  Cburt  of  equity  has  power  to  in  join  the  officers  of  a  state 

from  acting  under  a  law  which  impairs  the  obligation  of  a  contract  made 
with  the  state.     Bancroft  v.  TJiayer,  502. 

See  Jurisdiction,  7. 
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INSURANCE. 

1.  Mistake  in  Policy  of  Insurance.  —A  mutual  mistake  in  a  policy  of  in- 

surance will  be  corrected  by  a  court  of  equity,  even  after  a  loss,  where 
the  mistake  is  satisfaotorily  shown,  either  from  the  application  or  oral 
testimony.     Brugger  v.  State  Investment  Co.,  304. 

2.  Agent  of  Insurance  Company. — When  the  local  agent  of  an  insurance 

company  solicits  business  for  his  principal,  and  prepares  the  application 
for  a  policy,  in  so  doing,  prima  facie,  he  is  the  agent  of  the  company,  and 
his  mistakes  are  its  mistakes.     Id. 

8.  Insurance  Interest. — A  party  in  possession  of  a  mill  belonging  to  an- 
other to  whom  he  advanced  a  portion  of  the  purchase-money)  and  who 
holds  such  other's  power  of  attorney,  authorizing  him  to  dispose  of  the 
same,  has  an  insurable  interest  therein.     Id. 

4.  Relief  Upon  Reforbced  Contract. — A  court  of  equity,  when  it  has  re- 
formed a  contract,  may  enforce  it,  or  grant  such  relief  upon  it  as  the 
complainant  shows  himself  entitled  to.     Id. 

INTEREST. 
1.  Interest  on  Verdict. — When  an  action  is  brought  upon  an  interest- 
bearing  claim,  and  there  is  a  verdict  for  the  plaintiff,  and  the  defendant 
delays  the  giving  of  judgment  by  a  motion  for  a  new  trial  or  otherwise, 
the  plaintiff  is  entitled  to  legal  interest  on  the  verdict.  DoweU  v.  GHa- 
wold,  23. 

INTERNAL  REVENUE. 

See  Distilled  Spirits,  1,  2;  Taxes,  etc.,  5. 

JAPAN. 

1.  The  Record  on  Appeal  from  the  Consular  Court  of  Japan  to  the 

Circuit  Court  for  the  District  of  California,  consists  of  a  tran- 
script of  the  libel,  bill,  answer,  depositions  and  all  other  proceedings  in 
the  case.     Tazaymon  v.  Twombley,  79. 

2.  Same. — The  transcript  should  be  a  single  document  certified  at  the  end  as 

being  a  full  and  correct  copy  of  the  proceedings  in  the  ease,  and  authen- 
ticated by  the  official  signature  and  seal  of  the  consul.     Id. 

3.  Loose  Papers  not  a  Proper  Record. — Where  on  appeal  from  a  consu- 

lar court  of  Japan  the  record  sent  up  consisted  of  a  mass  of  loose,  sep- 
arate papers,  some  having  the  appearance  of  being  originals  and  others 
of  being  copies  not  certified,  nor  in  any  manner  authenticated,  the  appel- 
late court  declined  to  take  jurisdiction,  and  dismissed  the  appeal.     Id. 

4.  Allowance  of  Appeals  from  China  and  Japan.— In  cases  of  appeal 

from  the  consular  and  ministerial  courts  of  China  and  Japan  to  the  cir- 
cuit court  of  the  United  States  for  the  district  of  California,  the  record 
on  appeal  must  show  an  allowance  of  the  appeaL     Id. 

5.  Appeal — Citation.  — A  citation  is  necessary,  unless  the  appeal  is  allowed 

in  open  court:  Query,  whether  a  citation  is  not  always  necessaiy,  if  the 
consular  court  has  once  adjourned  after  renderings  decree,  there  being 
no  terms  of  such  courts  ?    Id. 

JUDGMENT,  CONFESSION. 
1.  Confession  of  Judgment. — Under  the  statute  of  California  of  1850  (Stat 
1850,  454,  sec.  293),  authorizing  an  entry  of  judgment  upon  confession 
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without  action,  the  statement  required  must  be  signed  by  the  party  in 
person;  and  a  judgment  entered  upon  a  statement  signed  by  the  defend- 
ant's attorney  in  the  case,  is  void.     French  v.  Edvoards^  266. 

2.  Same. — Where  the  judgment  under  said  act  was  entered  upon  a  state- 

ment signed  by  two  of  the  defendants  in  person,  and  by  the  attorney  of 
the  third:  Heldf  that  the  consent  of  those  signing  was  only  that  judg- 
ment might  be  entered  against  all;  and  as  there  was  no  authority  to 
enter  judgment  as  to  the  third  party,  the  judgment  was  unauthorized 
and  Yoid  as  to  all.     Id, 

3.  Sa^e  under  Satisfied  Judgment  Void. — Where  an  execution  is  issued 

upon  a  judgment  and  returned  satisfied,  and  the  judgment-creditor  after- 
wards assigns  the  judgment  to  one  of  the  principal  judgment-debtors,  a 
sale  of  the  co-defendants*  property  upon  a  second  execution,  issued  at 
the  instance  of  the  assignee  of  the  judgment,  i^  void.     Id. 

4.  Judgment — Estoppel. — French  sued  Edwards  to  recover  land,  and  there 

was  a  trial,  and  judgment  for  defendant.  Afterwards,  French  conveyed 
the  land  to  Vance,  who  sued  Edwards  to  recover  the  same  land.  Ed- 
wards set  up  as  a  defense,  by  way  of  estoppel,  the  prior  judi^ent 
against  French,  and  a  subsequent  conveyance  to  Vance,  and  the  court 
found  the  matter  of  estoppel,  and  gave  judgment  for  defendant  solely 
on  that  ground.  Afterwards  said  first  judgment  in  French  v.  Edwards^ 
was  reversed  on  writ  of  error,  and  the  cause  remanded  for  a  new  trial; 
whereupon  French,  having  amended  his  complaint,  Edwards,  in  his 
answer  thereto,  alleged  a  conveyance  from  Vance  to  Reynolds  with 
notice  of  Vance's  judgment;  that  Reynolds  is  now  prosecuting  this 
action  for  his  own  benefit,  and  in  turn  set  up,  by  way  of  estoppel,  the 
said  conveyance  to  Vance,  and  judgment  in  Vance  v.  Edwai^da:  Ileld, 
that  the  vacation  of  the  judgment  in  French  v.  Edwards^  after  the  judg- 
ment in  Vance  v.  Edwards,  which  was  based  solely  on  the  first  judg- 
ment, removed  the  matter  of  estoppel,  and  that  the  judgment  in  Vance 
V.  Edwards  constituted  no  defense  to  the  action.  Id. 
5w  Judgment. — A  personal  judgment  for  money  or  damages  in  a  state  court 
against  an  absent  defendant  who  did  not  appear  in  the  action,  is  so  faV  a 
nullity.    Mickey  v.  StraUon^  475. 

JUDICIAL  SALE. 
See  Guardian  and  Ward,  6;  Tax  Sales. 

JURISDICTION. 

1.  JuRiSDicmoN. — The  circuit  court  has  not  jurisdiction  of  a  case  irrespective 

of  the  citizenship  of  the  parties,  unless  it  arises  out  of  a  law  of  the  United 
States;  nor  is  an  averment  that  an  action  arises  out  of  such  law  suffi- 
cient to  confer  jurisdiction,  but  it  must  appear  from  the  facts  stated  that 
it  does  so  arise.     Dowell  v.  Grmoold,  39. 

2.  Idem. — An  averment  that  the  trial  of  an  action  will  necessarily  involve 

the  construction  of  certain  acts  of  congress  does  not  show  that  such  ac- 
tion arises  out  of  such  laws.     Id. 

3.  Idem. — The  original  jurisdiction  conferred  upon  the  circuit  courts  by  sec- 

tion 1  of  the  act  of  March  3,  1875  (18  Stat.  470),  does  not  include  an 
action  arising  out  of  the  contracts  or  dealings  of  the  parties,  although 
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upon  its  trial  a  question  may  arise  involving  the  proper  constraction  of 
a  law  of  the  United  States.     Id, 

4.  Jurisdiction — Partibs.  —The  vendee  of  the  plaintiff  in  an  action  to  re- 

cover possession  of  real  property  is  not  a  party  thereto,  and  therefore 
his  citizenship  is  an  immaterial  matter,  and  in  no  way  affects  the  juris- 
diction of  the  national  courts:  EUioU  v.  Teal,  188. 

5.  Probatb   Ck>URT — JcTRiSDicnoN   OF. — In  ascertaining  the  jurisdiction 

"pertaining  to  probate  courts,"  under  section  12,  of  article  6,  of  the 
constitution  of  Oregon,  it  is  proper  and  neoessaiy  to  consider  what 
matters  pertained  to  such  jurisdiction  under  the  laws  of  the  territory  at 
and  before  the  adoption  of  the  constitution,  and  it  appearing  that  by 
such  laws  the  probate  courts  of  the  territory  had  power  to  authorize 
and  require  an  administrator  to  specifically  perform  a  contract  of  his 
intestate  for  the  sale  and  conveyance  of  real  estate,  such  a  matter  is 
presumed  to  be  within  the  jurisdiction  of  the  county  court  sitting  as  a 
court  of  probate  under  the  constitution.     Adams  v.  Lewis,  229. 

6.  Same. — The  power  of  the  legislature  over  the  succession  and  conveyance 

of  lands  being  unlimited,  it  may  provide  that  a  court  of  probate  shall 
have  jurisdiction  to  require  an  administrator  to  convey  land  in  pursuance 
of  the  contract  of  his  intestate.     Id, 

7.  Injunction — Jurisdiction. — This  court  has  no  jurisdiction  on  a  petition 

accompanied  by  affidavits  to  restrain  the  inforcement  of  a  jndgment  ren- 
dered by  a  court  of  competent  jurisdiction  against  the  bankrupt,  on  the 
ground  that  it  was  obtained  by  collusion  and  fraud;  nor  has  it  authority 
on  such  petition  to  set  aside  that  judgment,  and  to  inquire  and  deter- 
mine what  sum,  if  any,  is  in  fact  due  from  the  bankrupt.  Lodi  S,  dk  L. 
Co,,  286. 

8.  Transfer  of  Title  to  Give  Jurisdiction. — Where  a  citizen  of  the 

state  transfers  real  property  to  an  alien,  the  circuit  court  of  the  United 
States  will  take  jurisdiction  of  a  suit  affecting  such  property  brought  by 
the  alien  against  another  citizen,  although  the  conveyance  was  upon  a 
nominal  consideration,  and  made  for  the  purpose  of  giving  the  court 
jurisdiction,  provided  it  be  not  accompanied  with  an  agreement  to  le- 
transfer  the  property  to  the  grantor  after  the  termination  of  the  litiga- 
tion. The  court  in  the  absence  of  such  agreement  will  not  inquire  into 
the  motives  whieh  induced  the  transfer.     DtLavtaga  v.  Williams,  673. 

9.  Equity  Jurisdiction  in  Cases  of  ADiaNiSTRATioN. — ^A  bill  may  be  filed 

on  the  equity  side  of  the  circuit  court  against  an  administrator  to  re- 
cover assets  which  he  has  fraudulently  withheld,  and  a  final  settlement 
of  such  administrator's  accounts  by  a  probate  court  will  be  no  bar  to  the 
suit.      Van  Bokkelen  v.  Cook,  587. 

10.  Administrator— Foreign  Assets.— If  assets  in  a  foreign  jurisdiction 
come  into  the  possession  of  an  administrator  by  a  voluntary  delivery 
to  him,  he  may  be  required  to  account  for  them  in  the  home  jurisdic- 
diction.     Id, 

11.  Assignment — Citizenshif.— Since  the  act  of  March  3,  1875,  an  assignee 
of  a  chose  in  action,  not  founded  on  contract,  may  sue  without  showing 
that  the  citizenship  of  his  assignor  was  such  as  would  have  given  the 
circuit  court  jurisdiction  had  such  assignor  sued.     Id. 

See  Mexican  Grant,  4;  Removal  of  Causes;  Guardian  and  Ward,  2. 
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LEASE,  FRAUDULENT. 
See  Corporations,  12. 

LEVY  ON  REAL  ESTATE. 
See  Taxes,  4,  5. 

LIEN. 

1.  Prioritt  of  Lisn  of  domestic  material-man  over  lien  of  mortgage.     The 

Hiawatha,  160. 

2.  Thb  Lien  under  the  state  law  of  a  material-man  for  repairs  has  priority 

over  that  of  a  mortga><ee  under  a  prior  mortgage  duly  recorded.     Id, 

3.  Payment  by  Sheriff  of  Liens  Created  after  Escape  of  Vessel. — A 

sheriff  who  has  permitted  an  attached  vessel  to  get  into  the  possession 
of  a  third  party,  who  contracted  debts  for  supplies  and  necessaries  fur- 
nished said  vessel,  acquires  no  lien  by  having  paid  said  claim  for  sup- 
plies, as  against  a  subsequent  purchaser  at  sheriff  ^s  sale,  without  notice, 
or  a  subsequent  batiaJUle  purchaser  for  value  from  the  legal  owner  of 
record.     Schooner  Superior,  346. 

4.  Attorney's  Lien. — Under  section  1012  of  the  Or.  Civ.  code  an  attorney 

cannot  acquire  a  lien  for  his  compensation  upon  a  judgment  obtained  by 
him  unless  he  has  a  special  agreement  as  to  the  amount  thereof.  In  re 
Seoggin,  549.  v 

6.  Same — A  mere  debt  due  by  the  adverse  party  to  the  client  of  the  attorney 
is  not  money  in  hands  of  such  party  within  the  meaning  of  subdivision 
3  of  said  section  1012,  and  therefore  no  lien  can  be  acquired  upon  it  for 
'    the  compensation  of  the  attorney  who  may  obtain  a  judgment  therefor. 

Id. 

See  Admiralty,  20. 

LIMITATIONS,  STATUTE  OF. 

1.  Statute  of  Limitations — Disability. — Where  a  right  of  action  to  re- 

cover land  accrues  during  the  minority  of  the  owner,  the  statute  of  lim- 
itations of  California  does  not  begin  to  run  against  the  action  till  the 
owner  attains  majority.     Le  Roy  v.  Beeves,  102. 

2.  Same. — In  such  case  the  owner  upon  attaining  majority  may  convey  the 

la^d,  and  the  grantee  may  maintain  an  action  against  the  disseisor  enter- 
ing during  the  minority  of  the  owner,  at  any  time  within  five  years  after 
the  disability  terminates.     Id, 

3.  Limitation. — A  suit  by  an  assignee  to  set  aside  a  fraudulent  conveyance 

by  a  bankrupt  after  discharge  of  concealed  property  may  be  brought  at 
any  time  within  two  years  from  the  discovery  oj.  the  fraud  by  the  assignee  * 
or  those  whom  he  represents.     Nicholas  v.  Murray,  320. 

4.  AlNNULLIno  a  Discharge. — The  district  court  which  granted  a  discharge 

alone  has  jurisdiction  of  a  proceeding  to  annul  it;  and  semble,  that  such 
proceeding  must  be  brought  by  the  creditor,  and  may  be  brought  at  any 
time  within  two  years  from  the  discovery  of  the  fraud  for  which  it  is 
sought  to  be  set  aside.  Id, 
6.  Limitation— Proof  of  Debts.— The  statute  of  limitations  of  the  state 
where  the  bankrupt  resides,  applies  to  the  proof  of  debts  against  his 
•     estate;  and  such  statute  continues  to  run  against  such  debts  after  the 
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adjudication  in  bankruptcy,  and  therefore  no  claim  can  be  proven  or  en- 
forced against  such  estate,  unless  an  action  could  be  maintained  thereon 
in  the  court  of  such  state.     Id, 

6.  Statute  of  Limitation.  —  Cases  of  constructive   trust  being  purely  of 

equitable  cognizance,  lapse  of  time  is  no  absolute  bar  to  a  suit  for  relief 
thereon;  but  each  case  depends  upon  its  own  nature  and  circumstances — 
the  court  taking  the  statute  as  a  guide  or  suggestion,  rather  than  a  com- 
mand.    Murray  v.  Hayden,  360. 

7.  Statute  op  Limitations. — In  cases  of  fraud  the  cause  of  action  docs  not 

accrue  until  the  discovery  of  the  fraud,  and  where  the  allegations  of  the 
bill  do  not  show  the  time  of  discovery,  a  demurrer  will  not  He  upon  the 
ground  that  the  fraud  is  shown  to  have  been  committed  more  than  the 
statute  period  before  the  bringing  of  the  suit.  It  is  not  necessary  to 
state  in  the  bill  the  facts  which  take  the  case  out  of  the  statute.  Van 
Bokhden  v.  Cook^  587. 

MARRIED  WOMAN. 

1.  Married  Women. — At  common  law,  a  married  woman  could  not  convey 

her  real  property,  except  by  matter  of  record,  as  by  fine  and  recovery. 
EllioU  V.  Teal,  249. 

2.  Same. — The  common  law  rule  is  not  changed  in  this  respect  by  the  statutes 

of  Oregon,  except  that  a  married  woman  may  convey  her  real  property 
by  joining  with  her  husband  in  a  conveyance  thereof,  and  therefore  a 
conveyance  by  her  alone,  or  in  pursuance  of  a  power  executed  by  her,  is 
void.   'Id. 

3.  Husband's  Interest  in  Wife's  Estate. — At  common  law,  by  virtue  of 

the  marriage,  the  husband  became  seised  of  an  estate  in  the  inheritance 
of  his  wife  for  their  joint  lives;  and  this  rule  is  not  changed  by  the 
statutes  of  Oregon,  which  provide  further  that  upon  the  death  of  the 
wife,  the  husband  shall  be  tenant  by  the  curtesy,  whether  they  had 
issue  bom  alive  or  not.     Id, 

See  Mortgage,  15 

MATERIAL^MAN. 
See  Lien;  AdmiraltT,  20. 

MEASURE  OF  DAMAGES. 
.1.  Damages— ^Indignity. — In  an  action  for  a  wrongful  expulsion  from  the 
cars  of  a  railroad  company,  the  plaintiff  is  entitled  to  recover,  in  addi- 
tion to  the  damages  for  his  loss  of  .time,  expenses  while  delayed  and  cost 
of  another  ticket,  a  fair  compensation  for  the  indignity  put  upon  him  by 
the  expulsion.     Quigley  v:  C.  P.  B.  /?.  Co.,  107. 

2.  EXCF.SSIYE  Damages. — Upon  the  facts  of  this  ciise,  stated  in  the  opinion, 

a  verdict  for  one  thousand  and  fifty-two  dollars  and  fifty  cents  l&eld  ex- 
cessive and  set  aside,  unless  plaintiff  elect  to  reduce  his  judgment  to  one 
hundred  and  fifty  dollars  and  fifty  cents.     Id, 

3.  Rule  of  Damages. — W^here  goods  are  delivered  in  a  damaged  condition, 

the  damage  sustained  is  the  difference  between  their  market  value,  if 
sound,  and  their  value  in  their  unsound  condition — ^both  values  to  be 
computed  as  of  the  time  where  the  goods  were,  or  should  have  been,  de 
livered.     Ship  Compta,  137* 
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4.  Pkivatb  Contract— Liability. — The  ship'a  liability  is  not  affected  by 
private  contracts  between  the  shipper  and  strangers  for  the  purchase  and 
sale  of  the  goods.     Id, 

5»  Same — Shipper's  Profits  Immaterial. — It  is  immaterial  what  disposi- 
tion the  shipper  has  made  of  the  goods  since  the  breach  of  contract  oc- 
curred. If  he  has  chosen  to  hold  them  for  a  better  market,  it  was  at  his 
own  risk  and  for  his  own  account.  The  liability  of  the  carrier  is  in  no 
way  affected  by  the  result  of  the  speculation.  A  rise  in  the  price  of  the 
goods  will  not  diminish  his  liability;  nor  a  fall  increase  it     Id, 

6.  Damages  for  Infringement  op  Patent— Discretion. — The  power  to 

increase  the  actual  damages  in  cases  of  infringement  of  patents  being 
vested  in  the  discretion  of  the  court,  should  only  be  exercised  to  remu- 
nerate parties  driven  to  litigation  to  sustain  their  patents  by  wanton  and 
persistent  infringement.     Bodit  v.  Ophir  S.  M.  Co.,  608. 

7.  Damages  for  Infringement — How  Estimated  where  Improvement 

WAS  IN  Use  when  Patent  Issued.  —The  improved  articles  in  this  case 
being  already  in  use  by  the  defendant  when  the  patent  was  issued,  the 
damages  against  him  were  to  be  determined  by  the  value  of  their  subse- 
quent use.    Id. 

MERGER. 

1.  Merger. — The  record  of  deeds  does  not  impart  notice  of  merger,  which 

depends  upon  the  intention  of  the  party  bv  other  extrinsic  facts;  and  if 
any  one  takes  a  conveyance  of  premises  upon  the  assumption  that  a 
former  mortgage  to  his  grantor  has  been  merged  in  a  subsequent  convey- 
ance of  the  fee,  he  does  so  at  his  own  peril.  0.  and  W,  •  T,  /.  Co.  v. 
Shaw,  336. 

2.  Assignment  of  Mortgage. — A  party  purchasing  premises  upon  which,  as 

appears  by  the  record,  there  is  an  unsatistied  mortgage,  takes  the  convey- 
ance with  notice  that  the  mortgage  is  an  existing  lien  in  the  hands  of 
some  one;  and  that  he  takes  subject  to  it,  unless  the  mortgagee  is  the 
owner  thereof.     Id, 

3.  Same. — A  valid  mortgage  in  the  hands  of  a  bona  fide  assignee  is  preferred 

to  a  subsequent  one,  although  the  assignment  is  not  recorded,  unless  the 
statute  requires  such  record;  but  as  between  bona  fide  assignees  of  the 
same  mortgage,  the  assignment  first  recorded  will  have  priority.     Id, 

MEXICAN  GRANTS.  •    , 

1.  Control  of  the  Court  over  Orders  made  by  Mistake  after  the 
Lapse  of  the  Term. — The  doctrine  that  the  jurisdiction  of  the  court 
over  a  cause,  after  final  decree,  ceases  with  the  term  in  which  the  decree 
is  rendered,  does  not  apply  to  decrees  entered  by  mistake.  Accordingly, 
where  a  decree  was  rendered  by  the  district  court  of  the  United  States, 
affinning  on  appeal  a  decree  of  the  Board  of  Land  Commissioners,  con- 
firming a  claim  to  land  under  a  Mexican  grant,  and  afterwards  overlook- 
ing the  fact  that  such  decree  had  been  rendered,  upon  a  stipulation 
entered  into  between  the  attorney  of  the  United  States  and  the  attorney 
of  the  claimants,  an  order  was  entered  by  the  district  court  dismissing 
the  appeal,  and  subsequently  at  another  term  this  last  order  was  vacated: 
He.lxly  that  the  order  was  properly  vacated,  althougli  a  term  of  the  court 
had  elapsed  since  the  order  was  made.     U,  IS,  v.  Castro,  G2o. 
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2.  Official  Delivery  of  Possession  Essential  to  a  Complete  Investi- 

TURE  OF  Title  under  Mexican  Law. — After  a  grant  had  been  issned 
by  the  governor  of  California,  under  the  Mexican  law,  and  such  grant 
had  received  the  approval  of  the  departmental  assembly,  it  was  efesential 
to  a  complete  investiture  of  the  title  that  there  should  be  an  official  de- 
livery of  possession  to  the  grantee  by  the  magistrate  of  the  vicinage, 
which  proceeding  required  a  measurement  and  segregation  from  the 
public  domain  of  the  specific  quantity  granted.     Id, 

3.  The  Magistrate  Confined  in  his  Action  within  the  Boundakibs  Des- 

ignated in  the  Grant. — The  magistrate  of  the  vicinage  in  officially 
delivering  possession  was  required  to  measure  off  the  quantity  within  the 
boundaries  designated  in  the  grant.  Any  passing  beyond  such  boundaries 
vitiated  his  whole  proceeding.     Id. 

4.  Jurisdiction  of  District  Court  over  Surveys  under  Act  of  1860. — 

When  the  district  court,  under  the  act  of  June  14,   1860  (12  Stats. 

33),  had  ordered  a  survey  of  a  confirmed  claim  to  land  under  a  Mexican 

grant  into  court  for  examination,  its  jurisdiction  over  it  continued,  and 

over  any  new  survey  directed  by  it,  until  the  survey  of  the  claim  was 

finally  disposed  of,  notwithstanding  the  passage  of  the  act  of  July  1, 1864 

(13  Stats.  332).    Id. 

See  San  Francisco. 

MILITARY  FORCE. 

1.  Arrest  by  Military  Force. — A  person  arrested  by  military  force  for 

the  violation  of  section  20  or  21  of  the  Indian  intercourse  act  of  June  30, 
1854  (4  Stat  732),  is  not  a  military  prisoner  subject '  to  the  articles  of 
war,  but  a  citizen  charged  with  a  non-military  crime,  and  must  be  re- 
moved for  trial  by  the  civil  authorities  within  five  days  from  his  arrest 
or  discharge;  and  his  detention  thereafter,  under  any  circumstances,  is 
unlawful.      Waters  v.  CampbeM,  17. 

2.  Treatment  of  Prisoner. — A  person  under  arrest  as  above  stated  may 

be  confined  in  the  military  prison,  but  he  can  not  be  lawfully  required 
to  labor  or  perform  any  duty  other  than  taking  care  of  his  person.  Id. 

MINES  AND  MINING. 

1.  JuRisDicnoN  after  Bill  Dismissed — Injunction. — ^Where  an  injunc- 

tion against  working  a  mine  pending  a  suit  in  equity  has  been  dissolved 
by  decree  upon  final  hearing,  the  bill  dismissed  without  qualification, 
the  decree  enrolled,  and  an  appeal  taken  in  such  form  as  to  operate  as 
a  supersedeas,  the  court  rendering  the  decree  has  no  jurisdiction  there- 
after to  restrain  the'successful  party  from  working  the  mine  pending  the 
appeal.     Eureka  M.  Co.  v.  Richmond  M,  Co,,  121. 

2.  Fraudulent  Lease  of  a  Mine. — Where  aboard  of  directors  of  a  mining 

corporation  makes  a  nominal  lease  of  the  mine  owned  by  the  corpora- 
tion, to  a  party  really  acting  in  the  interests  of  a  minority  of  the  stock- 
holders, not  in  the  ordinary  course  of  the  business  of  the  corporation, 
but  for  the  purpose  of  withdrawing  the  mine  from  the  control  of  a  board 
of  directors  about  to  be  elected  at  an  approaching  meeting  of  the  stock- 
holders, and  thereby  perpetuating  the  control  of  the  minority,  a  court 
of  equity  will  cancel  the  lease  on  a  bill  filed  by  the  corporation  for  that 
purpose.    Malijoney  M.  Co,  v.  Bennett,  141. 
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3.  Vein  and  Lode  Defined.-^ While  tnetalliferoQa  rock  in  place,  not  in  a 

fisBnre,  may  be  found  under  such  conditions  within  clearly  defined 
boundaries,  as  to  require  recognition  as  a  vein  or  lode,  as  in  the  Eureka 
ceue,  4t  Sawyer,  302,  a  broad  metalliferous  zone  having  within  its  limits 
true  fissure  veins  plainly  bounded,  can  not  be  regarded  as  a  single  vein 
or  lode,  although  such  zone  may  itself  have  boundaries  which  can  be 
traced.     Mount  Diablo  M,  Co,  v.  CcUltMn,  439. 

4.  Mining  Law  Construed. — The  language  of  a  mining  law  being  that  "the 

locator  of  a  ledge  shall  be  entitled  to  hold  one  hundred  feet  on  each  side 
of  his  ledge:"  11  eld,  that  by  virtue  of  a  location  of  a  certain  number  of 
feet  along  the  ledge,  without  any  distinct  claim  of  side  ground,  the 
locator  was  entitled  to  hold  one  hundred  feet  on  each  side  of  the  ledge 
80  located.    Id. 

5.  Same. — ^Where  a  locator  in  his  notice  of  location,  claimed  **  all  the  privi- 

leges granted  by  the  laws  "  of  the  mining  district:  Held,  that  this  was 
a  sufficient  claim  of  the  one  hundred  feet  on  each  side  of  his  ledge 
granted  to  a  locator  by  the  mining  law,  admitting  such  claim  to  be  neces- 
sary,   /(i. 

6.  STATUTb  CoNSTKU  ED. —Section  3  of  the  mining  act  of  May  10,  1872, 

recognizes  as  valid,  locations  of  mining  claims  made  prior  to  its  passage, 
and  while  the  mining  act  of  1866  was  in  force,  the  surface  lines  of  which 
included  more  than  one  vein  or  lode,  and  confirms  the  locators  thereof 
in  the  exclusive  possession  of  all  the  lodes  which  have  their  apex  within 
the  surface  lines  of  such  mining  claims.     Id, 

7.  Term  Mining  Claim  Defined. — Mining  claim  is  the  name  given  to  that 

portion  of  the  public  mineral  land,  which  the  miner  takes  up  and  holds, 
in  accordance  with  mining  laws  local  and  statutory,  for  mining  purposes, 
and  the  term  includes  the  vein  specifically  located,  all  the  surface  ground 
located  on  each  side  of  it,  and  all  other  vein^  or  lodes  having  their  apex 
inside  the  surface  lines.    Id. 

8.  Definition  of  Term  ''Work  on  a  Claim." — Work  on  a  claim  is  work 

done  anywhere  upon  the  surface  of  it,  within  its  surface  lines,  or  any- 
where below  the  surface,  within  those  lines  extended  down  vertically, 
and  though  it  should  be  shown  that  the  work  done  within  the  lines  below 
the  surface  was  also  within  a  lode  having  its  apex  outside  of  such  verti- 
cal surface  lines,  it  will  still  be  work  on  the  claim  within  the  meaning  of 
section  2324  of  the  United  States  Revised  Statutes.     Id, 

9.  Same. — Work  done  outside  of  a  claim  for  the  purpose  of  prospecting  or 

developing  it,  is  as  available  for  holding  the  claim  as  if  done  within  the 
boundaries  of  the  claim  itself.    Id, 

10.  Same. — The  owner  of  several  contiguous  claims  may  form  one  general 
system  adapted  and  intended  to  work  them  all,  and  when  such  is  the 
case,  work  in  furtherance  of  the  system  is  work  on  all  the  claims  intended 
to  be  developed  by  it.     Id, 

11.  Forfeitures  Deemed  Odious. — Forfeitures  are  deemed,  in  law,  odious, 
and  must  be  made  clearly  apparent  before  courts  will  enforce  them.     Id, 

See  Public  Lands,  Taxes,  etc.,  6, 7. 

MINORS. 
See  Guardian  and  Ward. 
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MISTAKE. 
See  Insurance;  Mexican  Grant. 

MORAL  CHARACTER. 

See  Naturalization. 

MORTGAGE. 

1.  Place  of  Contract. — The  vAlidity  of  a  mortgage  upon  real  property  in 

Oregon  to  secure  the  payment  of  a  note  payable  in.  Scotland,  is  to  be 
tested  by  the  laws  of  Oregon.  (Per  Field  and  Deadt,  JJ.)  O.  <fe  W. 
T,  Jk  L  Co.  V.  Rathbun,  32. 

2.  Banking  Corporations. — A  corporation  engaged  in  loaning  its  own  money 

upon  note  and  mortgage  is  not  a  banking  corporation.     Id. 

3.  Foreign  Corporation. — A  foreign  corporation  is  not  authorized  to  trans- 

act business  in  Oregon  without  first  appointing  a  resident  agent,  upon 
whom  process  may  be  served  in  actions  against  it,  and  all  acts  done  by 
it  without  such  appointment  are  void.  In  re  Comstock,  2  Saw.  218, 
affirmed.     SempU  v.  Bank  of  British  Columbia,  88. 

4.  Repeal  op  Statute. — An  amendment  to  sections  2  and  3  of  the  Oregon 

foreign  corporation  act  relieving  a  foreign  banking  corporation  from 
making  a  deposit  before  doing  business  in  the  state,  does  not  repeal  or 
afiect  sections  8  and  9  of  said  act  requiring  such  corporation  to  appoint  a 
resident  agent  before  doing  business  here.     Id. 

5.  Construction  of  Statute. — A  provision  in  one  section  of  an  act,  that  a 

foreign  corporation  shall,  before  doing  business  in  Oregon,  appoint  a 
resident  agent  herein,  is  not  limited  in  its  operation  to  certain  corpora* 
tions  enumerated  in  a  prior  section  of  the  same  act  requiring  such  spe- 
cified corporations  to  also  make  a  deposit  before  doing  business  in  the 
state.     Id. 

6.  Purchase  at  Sale  on  Decree. — Such  decree,  when  made  in  favor  of  a 

foreign  corporation  prohibited  from  doing  business  in  this  state,  does  not 
authorize  or  empower  such  corporation  to  purchase  said  mortgaged  prem- 
ises at  the  sale  thereof  or  to  receive  a  conveyance  thereof  from  the 
sheriff.     Id. 

7.  Mortgagor. — In  a  suit  to  enforce  the  lien  of  a  mortgage  the  title  to  the 

mortgaged  premises  remains  in  the  mortgagor  until  a  conveyance  is  made 
by  the  officer  authorized  to  make  the  sale;  and  a  conveyanee  to  the  de- 
fendant, it  being  a  foreign  corporation  not  authorized  to  do  business  in 
Oregon,  is  void,  and  the  title  remains  in  the  mortgagor.     Id. 

8.  Mortgagee. — A  mortgage  in  Oregon  is  only  a  security,  and  the  mortgagee 

is  not  entitled  to  the  possession  of  the  premises  without  the  consent  of 
the  mortgagor,  until  the  latter  is  divested  of  his  title  by  a  valid  judicial 
sale  and  conveyance.     Id. 

9.  Foreclosure  of  Mortgage — Removal — Where  D.,  a  citizen  of  Califor- 

nia, filed  a  bill  to  foreclose  a  mortgage  against  M.,  the  mortgagor,  also  a 
citizen  of  California,  and  F.,  a  subsequent  incumbrancer  and  a  citizen  of 
New  York,  there  can  be  no  final  determination  of  the  controversy  be- 
tween D.  and  F.  without  the  presence  of  M. ,  and  the  suit  is  not  remova- 
ble by  F.  to  the  circuit  court  of  the  United  States,  under  section  639  of 
the  Revised  Statutes.     Vonohoe  v.  M.  L.  and  M,  Co.,  163. 
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10.  Same. — ^Neither  in  such  case  where  the  only  controversy  is  as  to  the  va- 
lidity of  the  mortgage,  and  whether  there  is  anything  due  on  it,  is  there 
'*a  controversy  which  is  wholly  between  citizens  of  diiferent  states,"  or 
"which  can  be  fully  determined  as  between  them,"  within  the  meaning 
of  section  2  of  the  act  of  March  2,  1875,  18  Stat.  470,  and  the  case 
can  not  be  removed  to  the  national  courts  under  the  provisions  of  that 
act.     Id. 

11.  Same — Cross-Btll — Removal. — ^Where  a  cross-bill  filed  by  one  defend- 
ant against  complainant,  and  its  co-defendant  only  sets  up  the  same 
matter  as  that  set  up  in  the  respective  answers  of  the  defendants  to  the 
original  bill,  it  is  merely  matter  of  defense,  and  in  no  y^kj  affects  the 
right  of  removal  under  the  statutes  cited.     Id, 

12.  Merger. — The  record  of  dteds  does  not  impart  notice  of  merger,  which 
depends  upon  the  intention  of  the  party  or  other  extrinsic  facts;  and  if 
any  one  takes  a  conveyance  of  premises  upon  the  assumption  that  a 
former  mortgage  to  his  grantor  has  been  merged  in  a  subsequent  convey- 
ance of  the  fee,  he  does  so  at  his  own  periL  0.  and  W.  T.  /.  Co,  v. 
Shaw,  336. 

13.  Assignment  of  Mortgage. — A  party  purchasing  premises  upon  which, 
as  appears  by  the  record,  there  is  an  unsatisfied  mortgage,  takes  the  con- 
veyance with  notice  that  the  mortgage  is  an  existing  lien  in  the  hands  of 
some  one;  and  that  he  takes  subject  to  it,  unless  the  mortgagee  is  the 
owner  thereof.     Id, 

14.  Same. — A  valid  mortgage  in  the  hands  of  a  bona  fide  assignee  is  preferred 
to  a  subsequent  one,  although  the  assignment  is  not  recorded,  unless  the 
statute  requires  such  record;  but  as  between  bona  fide  assignees  of  the 
same  mortgage,  the  assignment  first  recorded  will  have  priority.     Id, 

16.  Wife's  Property. — Where  a  wife  mortgaged  her  separate  property  to 
secure  the  debt  of  her  husband,  and  the  mortgagee,  before  the  sale  of  the 
same  to  satisfy  the  debt,  entered  and  took  the  rents  without  the  consent 
of  the  wife,  he  was  not  entitled  to  credit  the  same  on  the  husband's  debt, 
but  was  liable  to  her  as  for  the  use  and  occupation  of  the  premises. 
Stmph  V.  Bank  of  British  Columbia,  394. 

16.  Mortgage — Assignment  of. — A  mortgage  is  a  mere  chose  in  action,  and 
is  not  negotiable  under  the  law-merchant,  and  therefore  the  assignee  of 
such  an  instrument  takes  it  subject  to  the  equities  between  the  mort- 
gagor an4  mortgagee,  and  with  the  same  and  no  other  rights  than  his 
assignor  had.     Corbett  v.  Woodward,  403. 

17.  Mortgage  for  Loan  with  Intent  to  Prefer  Mortgagee. — A  mort- 
gage by  an  insolvent  corporation  to  secure  a  loan,  obtained  with  the  in- 
tent to  give  the  mortgagee  an  unlawful  preference,  is  not  affected  by  that 
fact,  if  such  intent  was  not  carried  out,  and  the  money  was  otherwise 
applied.     Id, 

18.  Illegal  Consideration. — Where  a  mortgage  is  given  partly  upon  a  legal 

and  partly  upon  an  illegal  consideration,  and  the  one  is  clearly  separable 

from  the  other,  it  will  be  held  valid  as  to  the  former  and  void  as  to  the 

residue.     Id. 

See  Lien,  1,  2. 

MULTIFARIOUSNESS. 
1.  Multifariousness. — Parties  having  distinct  claims  against  the  same  de- 
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fendant  can  not  maintain  a  suit  in  equity  thereon,  jointly;  and  a  bill 
containing  two  or  more  such  claims  is  mnltifarioua.  Baker  v.  Portlaud^ 
566. 

2.  Contractors. — Any  number  of  persons  who  may,  from  time  to  time,  be 

engaged  in  making  street  improvements  under  several  and  distinct  con- 
tracts with  the  city,  are  not  therefore  a  class  of  persons  having  a  common 
interest  in  the  subject  of  street  improvements  concerning  which  any  one 
or  more  may  sue  for  the  whole.     I(L 

3.  Remedy  at  Law.  — A  party  threatened  with  proceedings  under  a  void  act 

has  an  adequate  remedy  at  law.    Id. 

MUNICIPAL  CORPORATIONS. 
See  Taxes,  Era,  69 7, 

MURDER. 
See  Homicide. 

NATURALIZATION. 

1.  Naturalizatiok — Chinese.-^  native  of  China,  of  the  Mongolian  race, 

is  not  entitled  to  become  a  citizen  of  the  United  States  under  the  revised 
statutes  as  amended  in  1875.  (R.  S.  sec.  2169;  amendment  R.  S.  p.  1435). 
In  re  Ah  Yup,  155. 

2.  A  Mongolian  is  not  a  "  white  person  "  within  the  meaning  of  the  term 

as  used  in  the  naturalisation  laws  of  the  United  States.     Id. 

3.  Alien. — An  alien,  to  be  entitled  to  admission  to  citizenship,  must  first 

prove  that  he  has  behaved  as  a  man  of  good  moral  character  during  all 
the  period  of  his  residence  in  the  United  States.     In  re  Speneerf  195. 

4.  Moral  Character. — What  constitutes  good  moral  character  may  vary  in 

some  respects  in  different  times  and  places,  but  a  person  who  commits 
perjury  does  not  behave  as  a  man  of  good  moral  character  and  is  not, 
therefore,  entitled  to  admission  to  citizenship.    Id, 

5.  Pardon. — A  pardon  is  prospective  and  not  retrospective  in  its  operation; 

and  while  it  absolves  the  offender  from  the  guilt  of  his  offense  and  re- 
lieves him  from  the  legal  disabilities  consequent  thereon,  it  does  not 
obliterate  or  wipe  out  the  fact  of  the  commission  of  the  crime,  so  that 
it  can  not  be  made  to  appear  on  an  application  to  be  admitted  to  citizen- 
ship.    Id. 

6.  Judgment  ov  Naturalization. — The  validity  and  efficacy  of  a  judgment 

admitting  a  person  to  citizenship,  are  not  impaired  by  an  inaccurate  state- 
ment in  its  recitals;  they  constitute  no  part  of  the  judgment.  In  ri 
MeCoppin,  630. 

7.  Same — Effect  of. — ^Accordingly,  where  the  record  of  naturalization  of 

an  applicant  for  citizenship  of  the  United  States  was  perfect,  but  inac- 
curately recited  that  the  applicant  had  resided  within  the  United  States 
for  three  years  preceding  his  arrival  at  the  age  of  twenty-one  years,  no 
deception  being  intended,  the  applicant  being  entitled  to  be  admitted  on 
other  grounds,  and  these  facts  appearing  on  an  application  for  re-natu- 
ralization, it  was,  held^  that  there  was  no  occasion  for  further  proceed- 
ings, and  the  application  was  denied.     Id. 
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NEGLIGENCE, 

1.  Action  for  Death  by  Nbolioence. — The  statute  of  (7alifoniia  ^i^i^g  & 

right  of  action  for  negligeiice,  resulting  in  death,  has  no  extra-territorial 
operation.     Armstrong  v.  Beadle,  484. 

2.  Same — High  Seas.— Death,  resulting  from  negligence,  on  the  high  seas  is 

not  within  the  statute.     Jd. 

3.  Right,,  not  Remedy. — The  statute  gives  a  new  right  of  action,  not  merely 

a  remedy  for  an  existing  right.     Jd, 

» 

NOTICE. 
See  Mortgage,  12-14;  Deeds,  23. 

OBITER  DICTA. 

1.  Obiter  Dictum. — Where  the  record  in  an  action  of  which  the  court  has 

jurisdiction  fairly  presents  two  points,  upon  either  of  which  tlie  decision 
might  turn,  and  the  court  fully  considers  and  determines  both,  the  de- 
cision of  neither  can  be  regarded  as  an  obiter  dictum,  and  the  judgment 
is  authoritative  on  both  points. 

See  Statxttbs  Coi^stritbd. 

OFFICIAL  BOND. 
See  Bond. 

OFFICIAL  DUTY. 
See  Bond. 

OREGON  DONATION  ACT. 
See  Donation  Act,  1. 

PARDON. 
J.  Pardon. — A  pardon  is  prospective  and  not  retrospective  in  its  operation; 
and  while  it  absolves  the  offender  from  the  guilt  of  his  offense  and  re- 
lieves him  from  the  legal  disabilities  consequent  thereon,  it  does  not 
obliterate  or  wipe  out  the  fact  of  the  commission  of  the  crime,  so  that  it 
cannot  be  made  to  appear  on  an  application  to  be  admitted  to  citizenship. 
In  re  Spencer,  195. 

2.  Conditional  Pardon— Section  1042,  Revised  Statutes  Construed. — 

One  Ruhl  was  sentenced  to  six  months'  imprisonment,  to  pay  a  line  and 
costs  and  stand  committed  until  they  were  paid;  he  was  pardoned  on 
condition  that  he  pay  the  fine  and  costs:  Held,  that  he  was  not  entitled 
to  his  discharge  as  a  poor  convict  under  section  1042  of  the  revised 
statutes,  until  he  paid  the  fine  and  costs  or  had  been  in  jail  six  months 
and  thirty  days.     In  re  Buhl,  186. 

PARTIES. 
1.  Parties. — Persons  against  whom  no  rolief  is  prayed,  and  whose  interests 
can  not  be  injuriously  affected  by  the  suit,  need  not  be  joined  as  parties. 
Van  BokkeUn  v.  Cook,  587. 
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2.  Heirs — Party. — In  a  suit  by  one  or  more  heirs  to  recover  assets,  another 
heir  and  distributee  is  a  proper  party,  but  is  not  indispensable  whenever 
the  court  can  proceed  and  do  justice  to  the  parties  before  it  without 
injury  to  the  absent  person.    I<L 

\ 
PARTNERS  AND  PARTNERSHIP. 

1.  Proof  against  Separatjs  Estatk  of  Partners. — Where,  out  of  a  firm 

of  four  partners  two  were  insolvent  and  one  was  bankrupt,  and  the 

fourth  partner  paid  o£f  and  dischai^ed  out  of  his  separate  estate  all  the 

firm  debts:  HM^  that  he  was  entitled  to  prove  against  the  separate 

estate  of  the  bankrupt  one  half  of  the  amount  so  paid  by  him.    In  re 

Dell,  344. 

See  Bankruptcy,  9,  10;  Homesteads,  4,  5. 

PATENTS  AND  PATENT  RIGHTS. 

1.  Marking  Unpatented  Article.— The  third  clause  of  section  4901  of  the 

R.  S.,  forbidding  the  marking  of  unpatented  articles  with  the  word 
"  patent,"  applies  to  such  marking  whether  the  article  marked  is  patent- 
able or  not.     OUphant  v.  Sakm  Flouring  Mill,  128. 

2.  Patent  Priha  Facie  Evidence  that  Patentee  was  First  Inventor.— 

A  patent  is  prima  facie  evidence  that  the  patentee  was  the  first  inventor 
of  the  improvement  patented,  and  whoever  controverts  and  denies  his 
claim  in  this  respect  has  the  burden  of  proof  upon  him  to  establish  the 
contrary.    Bodie  v.  Ophir  S,  M,  Co, ,  608. 

3.  What  Prior  Invention  will  Defeat  Patent. — ^The  claim  of  original 

invention  is  not  defeated  by  showing  the  construction  of  the  improve- 
ment before  the  patent  issued;  to  defeat  the  claim,  it  must  be  shown 
that  the  construction  preceded  the  invention  of  the  patentee;  that  is, 
was  before  the  conception  of  the  improvement  was  applied  in  practice. 
Id, 

4.  Damages  for  Infringement  of  Patent— Discretion. — The  power  to 

increase  the  actual  damages  in  cases  of  infringement  of  patents  being 
vested  in  the  discretion  of  the  court,  should  only  be  exercised  to  remu- 
nerate parties  driven  to  litigation  to  sustain  their  patents  by  wanton  and 
persistent  infringement.     Id. 

5.  Damages  for  Infringement — How  Estimated  where  Improvement 

WAS  IN  Use  when  Patent  Issued. — ^The  improved  articles  in  this  case 
being  already  in  use  by  the  defendant  when  the  patent  was  issued,  the 
damages  against  him  were  to  be  determined  by  the  value  of  their  sub- 
sequent use.     Id, 

PLEADING. 

1.  Rfx'EIVER — Pleading. — The  facts  essential  to  the  appointment  of  a  re- 

ceiver need  not  be  pleaded,  but  may  be  shown  by  affidavit  at  the  hear- 
ing.    C.  «fc  S,  Bank  v.  Corbett,  172. 

2.  Same. — A  prayer  for  a  receiver  is  unnecessary.     Id, 

See  Jdrihdiction,  1;  Receiver,  1,  2;  Demurrer;  Multifariousness. 

PLEA. 
See  Demurrer. 
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POLICE  POWERS. 
1.  Police  Power — Contract.  —  Unless  restrained  by  its  constitution,  a 
state,  in  the  exercise  of  its  police  power  may  provide  by  contract  that 
certain  persons  shall  have  exclusive  privileges — as  that,  to  supply  the 
common  schools  <tf  the  state  with  text-books  of  a  specified  character  and 
price.     Bancroft  v.  Thayer,  502. 

See  CoysTTTunoNAL  Law,  S-IO. 

POSSESSION. 
See  Ejectment,  4;  Eqihtt,  1,  2. 

PRACTICR 

« 

1.  Action  qui  tam. — The  action  provided  for  in  sections  «3490- 1-2-3  of  the 

R.  S.,  to  recover  a  penalty  and  damages  for  making  a  false  claim  against 
the  United  States  is  a  <7f<t  tam  one,  and  may  be  commenced  by  any  per- 
son who  will,  without  the  previous  authority  or  consent  of  the  district 
attorney  of  the  United  States,  and  therefore  the  complaint  in  such  an 
action  need  not  be  subscribed  by  such  district  attorney,  but  the  same  is 
sufficiently  *'  subscribed  by  the  party  or  his  attorney"  within  the  mean- 
ing  of  sections  79  and  81  of  the  Or.  Civ*  Code,  when  it  is  **  subscribed" 
by  the  attorney  of  the  person  who  brings  such  action.  United  States  v. 
QriswoH,  25. 

2.  Arrest. — In  such  an  action  the  United  States  is  the  plaintiff,  and  the 

defendant  may  be  arrested  and  held  to  bail  without  an  undertaking  on 
the  part  of  the  plaintiff  to  the  defendant  for  damages  in  case  the  arrest 
"  be  wrongful  or  without  sufficient  cause,"  as  provided  in  section  107  of 
the  Or.  Civ.  Code.     Id, 

3.  Affidavit. — If  the  facts  necessary  to  authorize  such  an  arrest  sufficiently 

appear  in  the  complaint  in  such  action,  and  the  same  is  verified  by  the 
oath  of  the  informer  or  person  bringing  the  same,  it  is  an  affidavit  within 
the  meaning  of  section  3492  aforesaid,  and  an  order  for  the  arrest  of  the 
defendant  may  be  made  thereon.     Id. 

PRE-EMPTIONS. 

1.  Qualifications  of  Pre-emftors. — The  act  of  congress  of  May  30,  1862, 

authorizing  settlements  upon  the  public  lands  of  the  United  States  in  the 
state  of  California,  does  not  change  the  qualifications  of  pre-emption 
claimants  prescribed  by  the  act  of  September  4,  1841,  or  the  limitations 
upon  which  the  privilege  of  pre-emption  is  granted.  Oimmy  v.  Culverson^ 
605. 

2.  Actual  Possession  can  not  be  Invaded  by  Pre-emptors. — In  allowing 

persons  having  particular  qualifications  to  settle  upon  the  unsurveyed 
lands  of  the  United  States,  congress  did  not  grant  a  license  to  invade  by 
force  the  peaceable  possessions  of  others,  even  though  the  latter  are  not 
within  the  class  contemplated  by  its  legislation.  Its  object  was  to  ex- 
tend the  protection  and  encouragement  of  the  government  to  those  who, 
in  advance  of  the  public  surveys,  had  entered  upon  and  improved  or 
might  enter  upon  and  improve  the  vacant  and  unoccupied  lands  of  the 
United  States  by  giving  to  them  the  first  privilege  of  purchasing  when 
the  lands  are  offered  for  sale.     Id, 

See  Public  Lands. 
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presumptions. 

1.  PRESincpTTON — Trust. — The  preBumption  of  a  reconveyance  of  lands  con- 
veyed in  trust,  after  it  becomes  impossible  to  execute  the  trust,  arising 
under  the  conditions  stated  in  French  v.  Ed\oard»,  21  WalL  147,  is  a  con- 
clusive presumption.     French  v.  Edwards,  266. 

See  Bond,  4;  Indian  Agent,  4, 

PRISONER. 

1.  TRKATiffENT  OF  PRISONER. — A  persou  uudcr  arrest  as  above  stated  may  be 
confined  in  the  military  prison,  but  he  can  not  be  lawfully  required  to 
labor  or  perform  any  duty  other  than  taking  care  of  his  person.  Waten 
V.  Campbell,  17. 

PROMISSORY  NOTES. 

1.  Indorser,  Liabilitt  and  Preference. — G.  indorsed  the  note  of  S.,  and 
upon  its  maturity  waived  demand  and  notice;  at  the  same  time  O.,  who 
was  indebted  to  S.,  with  the  knowledge  and  assent  of  G.  guaranteed  the 
payment  of  the  note  to  the  holder  in  sixty  days,  and  afterwards,  being 
insolvent,  paid  it:  Held,  1.  That  G.  was  not  *under  any  liability  for  0., 
and  that  therefore  the  payment  of  said  note  by  O.  was  not  a  payment 
for  the  benefit  of  G.  within  the  purview  of  section  35  of  the  bankrupt 
act;  2.  That  the  liability  of  G.  upon  said  note  after  the  waiver  of  de- 
mand and  notice  became  fixed,  and  was  not  discharged  by  the  agreement 
between  S.  and  0;  3.  That  an  indorser  or  surety  is  not  discharged  from 
his  liability  by  an  extension  of  time  to  the  principal  before  maturity  of 
the  note,  if  made  without  consideration  to  the  holder  of  the  note  from 
the  principal,  or  with  the  assent  of  the  surety  or  indorser.     CorbeU  v. 

Woodtoard,  403. 

See  Evidence. 

PUBLIC  LANDa 

1.  Timber  on  Public  Lands. -^The  enactment  of  the  pre-emption,  home- 

stead and  mining  laws  by  congress  has  modified  the  operation  of  the  act 
of  March  2, 1831  (sec.  2461,  R.  S.),  prohibiting  absolutely  the  cutting  or 
removal  of  timber  on  the  public  lands,  so  that  persons  occupying  por- 
tions of  such  lands  under  such  laws  may,  before  becoming  the  owners 
thereof,  cut  and  use  the  timber  thereon  so  far  as  the  same  may  be  neces- 
sary to  accomplish  the  purpose  for  which  the  land  is  occupied.  U,  S,  v. 
Nelson,  68. 

2.  Mining  Ground. — A  person  occupying  a  portion  of  the  public  land  as 

mining  ground  under  the  mining  law  of  the  United  States  is  not  bound 
to  purchase  the  same,  but  until  he  does  so,  he  has  a  mere  license  to  work 
the  ground  for  the  precious  metals  therein,  and  has  no  right  to  cut  or 
use  any  timber  growing  or  found  thereon,  except  as  the  same  may  be 
necessary  to  enable  him  to  mine  the  same  conveniently.     Id. 

3.  Same. — The  defendant  occupied  seventy  acres  of  public  land  as  mining 

ground,  and  cut  timber  from  four  acres  thereof  in  advance  of  his  mining 
operations,  and  disposed  of  the  same  for  his  own  benefit,  assigning  as  a 
reason  therefor,  that  by  cutting  the  timber  in  advance  of  the  mining 
operations  the  stumps  would  rot,  and  therefore  be  more  easily  removed : 
Held,  that  this  cutting  was  not  necessary  to  the  mining  operation,  and 
therefore  unlawful.     Id, 
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4.  Sioux  Scrip  Location.  ~In  the  location  of  Sioux  half-breed  scrip,  the 

rules  and  regulations  of  the  United  States  land-office  require  that  in  all 
cases  where  not  located  by  the  party  to  whom  the  scrip  issued  in  person, 
the  application  to  locate  must  be  accompanied  with  a  power  of  attorney 
from  said  party  authorizing  the  same.     U.  8,  v.  Chapman^  628. 

5.  Patent  Psndino  Contest. — While  a  contest  between  a  purchaser  from 

the  state,  on  a  state  selection,  and  a  claimant  under  Sioux  half-breed 
scrip  location,  arising  under  the  provisions  of  the  act  of  congress  of  July 
23, 1866,  is  pending  and  undetermined  before  the  register  and  receiver 
of  the  United  States  land-office,  no  patent  can  properly  issue.     Id, 

6.  Occupied  Land — Sioux  Scrip. — The  act  of  congress  Under  which  the 

Sioux  half-breed  scrip'  was  issued  does  not  permit  it  to  be  located  on 
land  occupied  by  another;  and  the  land  in  this  case  being  occupied  by 
the  holder  of  a  state  title,  with  valuable  improvements  thereon,  was  not 
subject  to  location  by  said  scrip.  Id, 
7>  PRE-EBfpnoN— State  Location. — At  the  time  the  state  agent  applied  to 
select  the  land  in  question,  January  15, 1868,  there  being  no  pre-emption 
or  other  valid  claim  thereto,  the  state  selection  was  good  as  one  made 
on  surveyed  lands.    Id, 

8.  Qualifications  oy  Pre-emptors. — ^The  act  of  congress  of  May  30,  1862, 

authorizing  settlements  upon  the  public  lands  of  the  United  States  in 
he  state  of  California,  does  not  change  the  qualifications  of  pre-emption 
claimants  prescribed  by  the  act  of  September  4,  1841,  or  the  limitations 
upon  which  the  privilege  of  pre-emption  is  granted.  Qimmy  v.  Culver- 
9on,  605. 

9.  Actual  Possession  can  not  be  Invaded  by  PRE-EifpTORa.~Li  allow- 

ing persons  having  particular  qualifications  to  settle  upon  the  unsurveyed 
lands  of  the  United  States,  congress  did  not  grant  a  license  to  invade  by 
force  the  peaceable  possessions  of  others,  even  though  the  latter  are  not 
within  the  class  contemplated  by  its  legislation.  Its  object  was  to  ex- 
tend the  protection  and  encouragement  of  the  government  to  those  who 
in  advance  of  the  public  surveys,  had  entered  upon  and  improved  or 
might  enter  upon  and  improve  the  vacant  and  unoccupied  lands  of  the 
United  States  by  giving  to  them  the  first  privilege  of  purchasing  when 
the  lands  are  offered  for  sale.    Id, 

See  Railroad  Grants,  1. 

QUI  TAM  ACTION. 
See  Practice,  1;  Criminal  Law. 

QUEUE  ORDINANCE. 
See  San  Francisco,  1-4;  Constitutional  Law,  3-6. 

RAILROADS. 
1.  Delivery  of  Ticket. — It  \a  the  duty  of  a  ticket  agent  to  exercise  reason- 
able care  in  delivering  a  ticket  to  a  purchaser,  and  if  the  purchaser  after 
applying  for  his  ticket  and  putting  down  money  to  pay  for  it,  is  called 
away,  it  would  be  no  delivery  to  put  the  ticket  on  the  counter  in  his 
absence  if  it  did  not  in  fact  come  to  his  possession.  QxUgley  v.  C,  P,  B,  B. 
Co,,  107. 
43 
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2.  Damages — Indionitt. — In  an  action  for  a  wrongfal  expulsion  from  the 

cars  of  a  railroad  company  the  plaintiff  is  entitled  to  recover,  in  addi- 
tion to  the  damaji^s  for  his  loss  of  time,  expenses  while  delayed  and  cost 
of  another  ticket,  a  fair  compensation  for  the  indiji^nity  put  upon  him  by 
the  ex{nil&ion.     Id, 

3.  ExcEssrvK  Damages. — Upon  the  facts  of  this  case,  stated  in  the  opinion, 

a  verdict  for  one  thousand  and  fifty-two  dollars  and  fifty  cents  held  ex- 
cessive and  set  aside,  unless  plaintiff  elect  to  reduce  his  judgment  to  one 
hundred  and  fifty-two  dollars  and  fifty  cents.     Id. 

See  Right  of  Way,  1. 

RAILROAD  GRANTS. 
1.  Railroad  Grants — Lieu  Laxds. — A  grant  of  the  alternate  sections  of 
land  designated  by  odd  numbers  within  twenty  miles,  on  each  side  of  the 
road,  was  made  to  aid  in  the  construction  of  the  California  and  Oregon 
Railroad,  with  a  provision  that  if  it  should  be  found  th<^  there  was  not 
sufficient  land  within  the  limits  indicated  not  sold,  reserved,  subject  to 
pre-emption,  etc.,  then  the  grantee  might  select  in  lieu  thereof  enough 
land  to  make  up  the  deficiency  out  of  the  nearest  alternate  sections  des- 
ignated by  odd  numbers  outside,  but  within  ten  miles  of  the  said  limit. 
The  road  was  located  through  a  tract  of  country  lying  within  the  exte- 
rior limits  of  land  claimed  under  a  Mexican  grant,  for  which  a  claim  for 
confirmation  was  pending  in  the  United  States  courts  at  the  time  the 
plat  of  the  survey  was  filed  with  the  secretary  of  the  interior,  and  the 
lands  withdrawn  from  public  sale,  etc.     The  claim  under  the  Mexican 
grant  was  finally  rejected,  and  after  such  rejectiop,  there  being  a  defi- 
ciency, lieu  lands  were  selected  outside  of  the  twenty-mile  limit  on  each 
side,  but  within  the  exterior  limits  before  claimed  under  said  rejected 
grant:  Htld,  1.  That  the  grant  attached  to  the  specific  alternate  sec- 
tions designated  by  odd  numbers  within  the  forty -mile  limit  on  the  filing 
of  the  plat  of  surveys  of  the  line  with  the  secretary  of  the  interior,  and 
the  withdrawal  of  the  land  from  sale,  etc. ;  2.  That  the  grant  did  not 
attach  to  any  particular  lands  outside  said  limit  to  make  up  a  deficiency 
until  said  deficiency  had  been  ascertained,  and  the  selection  in  lien  there* 
of  actually  made;  3.  That  the  Mexican  grant  covering  the  lands  situated 
within  the  limits  from  which  such  lieu  lands  were  authorized  to  be  se- 
lected, having  been  finally  rejected  before  such  deficiency  was  ascertained 
and  selections  in  lieu  thereof  made,  the  odd  sections  outside  of  the  forty- 
mile  limit  BO  embraced  in  the  exterior  bounds  of  said  rejected  grant  were 
subject  to  selection  to  supply  such  deficiency.     Ryan  v.  C,  P.  R.  R.  Co,, 
260. 

2.  Sangerv.  Newhall,  2  Otto,  761,  distinguished.    Id. 

3.  Statute  Construed,  14  U.  S.  Statutes,  239.     Id^ 

RAINY  DAY. 
See  Admiralty,  16. 

RECEIVER. 
1.  Receiver — Pleading. — The  facts  essential  to  the  appointment  of  a  re- 
ceiver  need  not  be  pleaded,  but  may  be  shown  by  affidavit  at  the  hearing. 
C.  dfc  S.  Bank  v.  CorbeU,  172. 
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2.  Same. — A  prayer  for  a  receiver  is  nnneceBsary.    Id, 

3.  Receiteb — Removal  or  Cause. — When  the  proper  proceedings  for  the 

removal  of  a  cause  have  been  taken  in  the  state  courts  the  circuit  court 
has  jurisdiction  of  the  cause  for  the  purpose  of  granting  a  provisional 
remedy,  before  the  first  day  of  the  next  term  on  which  the  party  re- 
moving  the  cause,  is,  by  statute,  required  to  enter  a  copy  of  the  record. 
{Mahoney  Mining  Co.  v.  Bennett^  4  Sawyer,  289,  followed.)    Id, 

t 

REDEMPTION. 
See  Bankruftcy,  6;  Taxes,  Etc.,  3. 

REFORMATION  OP  CONTRACT. 

1.  Mistake  in  Policy  of  Insurance. — ^A  mutual  mistake  in  a  policy  of  in- 

surance will  be  corrected  by  a  court  of  equity,  even  after  a  loss,  where 
the  mistake  is  satisfactorily  shown,  either  from  the  application  or  oral 
testimony.     Bi-ugger  v.  State  Invest,  Ins,  Co.,  304. 

2.  Relief  upon  Reformed  Contract. — A  court  of  equity,  when  it  has  re- 

formed a  contract,  may  enforce  it,  or  grant  such  relief  upon  it  as  the 
complainant  shows  himself  entitled  to.     Id, 

REMOVAL  OF  CAUSES. 

1.  Foreclosure  of  Mortgage — Removal.-— Where  D.,  a  citizen  of  Califor- 
nia, filed  a  bill  to  foreclose  a  mortgage  against  M.,  the  mortgagor,  also  a 
citizen  of  California,  and  F.  a  subsequent  incumbrancer  and  a  citizen  of 
New  York,  there  can  be  no  final  determination  of  the  controversy  be- 
tween D.  and  F.  without  the  presence  of  M.,  and  the  suit  is  not  remov- 
able by  F.  to  the  circuit  court  of  the  United  States  under  section  639  of 
the  revised  statutes.     Donohoe  v.  Mariposa  L,  ds  M,  Co.,  163. 

2t  Same. — Neither  in  such  case  where  the  only  controversy  is  as  to  the  va- 
lidity of  the  mortgage,  and  whether  there  is  anything  due  on  it,  is  there 
'*a  controversy  which  is  wholly  between  citizens  of  different  states,"  or 
**  which  can  be  fully  determined  as  between  them,"  within  the  tneaning 
of  section  2  of  the  act  of  March  2,  1875,  18  Stat.  470,  and  the  case  can 
not  be  removed  to  the  national  courts  under  the  provisions  of  that  act. 
Id, 

3.  Same — Cross-Bill — Removal. — Where  a  cross-bill  filed  by  one  defendant 

against  complainant,  and  its  co-defendant  only  sets  up  the  same  matter 
as  that  set  up  in  the  respective  answers  of  the  defendants  to  the  original 
bill,  it  is  merely  matter  of  defense,  and  in  no  way  affecta  the  right  of 
removal  under  the  statutes  cited.     Id, 

4.  Receiver— Removal  of  Cause. — When  the  proper  proceedings  for  the 

removal  of  a  cause  have  been  taken  in  the  state  court,  the  circuit  court 
has  jurisdiction  of  the  cause,  for  the  purpose  of  granting  a  provisional 
remedy,  before  the  first  day  of  the  next  term  on  which  the  party  re- 
moving the  cause,  is,  by  statute,  required  to  enter  a  copy  of  the  record. 
Mahoney  Mining  Co.  v.  Bennett^  4  Sawyer,  289,  followed.  C,  «fc  S,  Bank 
V.  Corbett,  172. 

6.  Removal — Order  of  State  Court. — No  order  of  the  state  court  accept- 
ing the  petition  and  bond  is  necessary  to  remove  a  cause.     ItL 

6.  Record,  how  Certified. — Where  the  clerk  of  the  state  court  made  up 
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the  record  in  detached  papers,  certifying  to  each  one,  and  also,  that  the 
papers  constituted  the  whole  record:  Held,  a  sufficient  "copy  of  the 
record."     Id. 

7.  Removal  of  Causb. — A  suit  against  tenants  in  common  or  persons  claim- 

ing to  be  such,  concerning  the  title  to  or  possession  of  land,  is  divisible 
and  removable  into  the  national  court  under  section  639  of  the  R.  S., 
by  either  of  said  tenants  so  far  as  he  is  concerned.  Ooodenough  v.  Wat' 
ren,  494. 

8.  Idem. — The  complainants  brought  suit  in  the  state  courts  against  W.,  a 

citizen  of  California,  to  quiet  title  to  certain  lands,  and  joined  with  him 
as  defendants  certain  citizens  of  Oregon,  from  whom  W.  derived  what- 
ever right  or  title  to  the  premises  he  has;  Held,  that  the  substantial 
controversy  in  the  suit  was  wholly  between  citizens  of  different  states— 
the  complainants  and  W. — ^and  might,  therefore,  under  section  2  of  the 
act  of  March  3,  1875  (18  Stat.  470),  be  wholly  removed  by  the  latter 
into  the  national  court.     Id. 

RELATIONSHIP. 

See  CONSIDRRATION. 

RENTS  AND  PROFITS. 

1.  Wife's  Property. — Where  a  wife  mortgaged  her  separate  property  to 

secure  the  debt  of  her  husband,  and  the  mortgagee,  before  the  sale  of 
the  same,  to  satisfy  the  debt  entered  and  took  the  rents  without  the  con- 
sent of  the  wife,  he  was  not  entitled  to  credit  the  same  on  the  husband's 
debt,  but  was  liable  to  her  as  for  the  use  and  occupation  of  the  premises. 
Semple  v.  Bank  of  British  Columbia,  395. 

2.  Action  for  Rents  and  Profits. — In  an  action  for  mesne  profits,  the 

amount  expended  by  the  defendant  while  in  the  occupation  of  the 
premises  for  necessary  repairs  and  legal  taxes  ought  to  be  deducted  from 
the  gross  rents  or  value  thereof,  and  the  balance  is  the  damage  which 
the  plaintiff  has  sustained  and  which  he  is  entitled  to  recover.     Id. 

RES  ADJUDICATA. 

1.  Res  Adjudicata. — In  a  suit  to  enforce  the  lien  of  a  mortgage  in  the  state 

circuit  court,  the  decree  of  said  court  directing  the  sale  of  the  mort- 
gaged premises,  for  the  purpose  thereof,  necessarily  determined  the 
capacity  of  the  plaintiff  to  maintain  such  suit  and  the  validity  of  the  note 
and  mortgage  sued  upon,  and  the  same  thereby  became,  as  to  the  parties 
thereto  and  their  privies,  res  adjudicata.     Semple  v.  Bank  qfB.Anu^BS. 

2.  Suit  against  a  State. — A  state  can  not  be  sued  in  its  courts  without  its 

consent.     Adams  v.  Bradley,  217. 

3.  Appearance  by  State's  Attorney. — The  appearance  of  the  district  at- 

torney, or  the  attorney-general  of  the  'state,  on  behalf  of  the  state,  with- 
out express  authority  of  law,  does  not  give  jurisdiction  over  the  state  as 
defendant  in  the  action.     Id. 

4.  Section  2778,  Compiled  Laws  of  Nevada,  does  not  authorize  the  attor- 

ney-general to  so  appear  for  the  state  generally  in  an  action  against  its 
oihcers  in  their  individual  capacity,  as  to  make  it  a  party  to  the  action, 
and  conclude  it  by  the  judgment.     Id. 
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5.  Res  Adjcdicata  as  to  State.— Tread  way  sued  Slingerland,  in  his  indi- 

Tidual  capacity,  to  recover  possession  of  lands  upon  which  the  Nevada 
state  prison  is  situated.  Slingerland,  who  was  at  the  time  lieutenant* 
governor  of  the  state  and  ex-ofieio  warden  of  the  state  prison,  set  up  as 
a  defense  title  in  the  state,  and  that  he  was  in  possession  under  the  state 
as  warden  of  the  state  prison,  and  not  otherwise.  K.  M.  Clarke,  who 
was  then  attorney -general  of  the  state,  appeared  as  attorney  for  the  de- 
fendant without  using  his  official  designation  in  the  signature  to  the 
pleadings.  Tread  way  recovered  judgment.  In  a  subsequent  action  by 
the  successors  in  interest  of  Tread  way  against  the  governor,  warden — 
the  successor  in  office  to  Slingerland— and  other  officers  of  the  state,  to 
recover  the  same  land:  Held,  that  the  judgment  in  said  case  of  Treadway 
V.  SUngerland  did  not  conclude  the  state  or  affect  its  title.     Id, 

6.  Judgment — B^stoppbl. — French  sued  £dwards  to  recover  land,  and  there 

was  a  trial,  and  judgment  for  defendant.  Afterwards,  French  conveyed 
the  land  to  Vance,  who  sued  Etlwards  to  recover  the  same  land.  Ed- 
wards setup  as  a  defense,  by  way  of  estoppel,  the  prior  judgment  against 
French,  and  subsequent  conveyance  to  Vance,  and  tlie  court  found  the 
matter  of  estoppel,  and  gave  judgment  for  defendant  solely  on  that 
ground.  Afterwards,  said  first  judgment  in  French  v.  Edwards,  was  re- 
versed on  writ  of  error,  and  the  cause  remanded  for  a  new  trial;  where- 
upon French,  having  amended  his  complaint,  Edwards,  in  his  answer 
thereto,  alleged  a  conveyance  from  Vance  to  Reynolds  with  notice  of 
Vance's  judgment;  that  Reynolds  is  now  prosecuting  the  action  for  his 
own  benefit,  and  in  turn  set  up,  by  way  of  estoppel,  the  said  conveyance 
to  Vance,  and  judgment  in  Vance  v.  Edwardn:  Held,  that  the  vacation  of 
the  judgment  in  French  v.  Edtoards,  after  the  judgment  in  Vance  v.  Ed- 
wardfi,  which  was  based  solely  on  the  first  judgment,  removed  the  mat- 
ter of  estoppel,  and  that  the  judgment  in  Vance  v.  Edwards  constituted 
no  defense  to  the  action.     French  v.  Eklwards,  266. 

RIGHT  OF  WAY. 
1.  Ejectment — Right  of  Way. — The  act  of  congress  of  July  1,  1862,  grant- 
ing a  right  of  way  to  the  extent  of  two  hundred  feet  on  each  side  of  its 
track  to  the  Central  Pacific  railroad  company,  gives  that  company  a  right 
to  the  possession  of  the  ground  over  which  the  grant  extends,  exclusive 
in  its  character,  and  that  company  may  recover,  in  ejectment,  the  pos- 
session of  a  portion  of  the  same  from  one  who  has  wrongfully  entered 
thereon.     Cent.  Pac.  R.  R.  Co,  v.  Benitij,  118. 

SALVAGE. 
1.  Salvage. — The  fact  that  both  vessels  belouf^ed  to  the  same  owner  fur- 
nishes no  ground  of  exemption  to  a  claim  for  salvage  compensation  by 
the  master  and  crew  of  the  salving  vessel.  Proof  of  a  contract,  usage,  or 
understanding,  that  no  such  claim  shall  bo  made  will  defeat  it.  Steamer 
CoUma,  181. 

SAN  FRANCISCO. 
1.  EIastern  Boundary  of  San  Francisco. — Accoiniing  to  the  decree  in  the 
Puehh  case,  the  bay  of  San  Francisco  is  the  eastern  boundary  of  the 
land  confirmed  to  the  city  of  San  Francisco,  the  line  being  that  of  ordi- 


678  Index. 

nary  high- water  mark  as  it  existed  on  the  seventh  of  Jaly,  1846.  Tripp 
V.  Spring,  209. 

2.  Mission  Creek  no  Part  of  Boundary. — Mission  creek  constitutes  no 

portion  of  the  bay  of  San  Francisco.  The  boundary  line  of  the  tract 
confirmed  crosses  the  mouth  of  all  creeks  running  into  the  bay.     Jd, 

3.  Pueblo  Lands. — The  laws  of  Mexico,  relating  to  lands  to  be  assigned  to 

pueblos,  required  that  such  lands  should  be  laid  out  in  a  square  or  pro- 
longed form,  according  to  the  nature  of  the  country,  and,  so  far  as  prac- 
ticable, have  regular  lines  for  boundaries.  The  decree  of  the  United 
States  circuit  court,  in  confirming  the  claim  of  the  city«  followed  this  re- 
quirement,  and  gave  boundaries  which  could  be  easily  ascertained,  and 
which  formed  as  compact  a  body  as  the  situation  of  the  country  would 
permit.     Id, 

4.  State's  Title  to  Tide  Lands.— The  general  doctrine  that  the  state  of 

California  holds  the  title  to  soils  under  tide  waters  within  her  limits 
is  asserted;  but  sach  title  could  only  devolve  upon  her  when  it  had  not 
been  previously  granted  to  other  parties  by  the  sovereignty  from  which 
the  United  States  acquired  the  country,  or  being  subjected  to  tmsts 
which  require  its  disposition  in  some  other  way.  If  it  were  acquired  by 
the  United  States  chained  with  any  trust,  the  disposition  of  it,  in  the 
execution  of  that  trust,  will  override  any  claim  of  the  state.     Jd, 

5.  Treaty  Obligations. — The  obligation  which  the  United  States  assumed 

by  the  treaty  with  Mexico,  was  to  protect  all  rights  of  property  acquired 
under  the  laws  of  that  country.  The  property  rights  of  pueblos,^equally 
with  those  of  individuals,  were  entitled  to  protection,  and  in  the  legisla- 
tion of  congress  provision  was  made  for  their  investigation  and  confirma- 
tion. The  right  and  power  of  the  government  in  the  execution  of  its 
treaty  obligations  to  protect  the  claim  of  the  city  of  San  Francisco,  as 
successor  of  the  pueblo,  were  superior  to  any  subsequently  acquired 
rights  or  claims  of  the  state,  or  of  individuals.     Id, 

6.  Decree  Fixes  Boundary.— The  decree  confirming  the  claim  of  the  city 

having  fixed  the  bay  of  San  Francisco  at  ordinary  high-water  mark  as 
its  eastern  boundary,  this  line  can  not  be  changed  by  the  surveyor-gen- 
eral or  any  department  of  government.  The  act  of  congress  of  March  8, 
1866,  confirmed  the  claim  as  described  in  the  decree,  and  also  relin- 
quished all  interest  of  the  United  States  to  the  lands  embraced  by  it, 
subject  to  certain  exceptions  and  reservations.  Any  patent  of  the  United 
States  which  may  hereafter  be  issued  to  the  city  from  the  land  depart- 
ment at  Washington,  can  not  affect  the  title  already  vested  in  the  city, 
and  those  claiming  under  it.  The  confirmation  approved  and  affirmed 
by  the  act  of  congress  will  control  any  patent  which  the  department  may 
issue.     Id. 

7.  Powers  of  Board  of  Supervisors  of  San  Francisco.- The  board  of 

supervisors  of  the  city  and  county  of  San  Francisco,  the  body  in  which 
the  legislative  power  of  the  city  and  county  is  vested,  is  limited  in  its 
authority  by  the  act  which  consolidated  the  government  of  the  city  and 
county,  generally  knowii  as  the  consolidation  act.  It  can  do  nothing 
unless  warrant  be  found  for  it  there,  or  in  a  subsequent  statute  of  the 
state.     Ah  Kow  v.  Nunariy  552. 

8.  Same — Limitations  of. — The  power  of  the  board  to  determine  the  fines, 
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forfeitures  and  penalties  which  may  be  incurred  is  limited  to  two  claeses 
of  cases:  1.  Breaches  of  regulations  established  by  itself ;  and,  2.  Viola- 
tions of  provisions  of  the  consolidation  act,  where  no  penalty  is  provided 
by  law.  It  can  impose  no  penalty  in  any  other  case;  and  when  a  penalty 
other  than  that  of  fine  or  forfeitiire  is  imposed,  it  must,  by  the  terms  of 
the  act,  be  in  the  form  of  imprisonment.     Id. 

9.  Sanitary  Regulations— Board   of   Health. — The  general  supervision 

of  all  matters  appertaining  to  the  sanitary  condition  of  the  county  jail 
in  San  Francisco  is  confided  by  the  act  of  April  4,  1870,  to  the  board  of 
health  of  the  city  and  county;  and  only  in  exceptional  cases  would  the 
preservation  of  the  health  of  the  institution  require  the  cutting  off  of  the 
hair  of  any  of  its  inmates  within  an  inch  of  his  scalp.     LL 

10.  Clipping  Hair  of  Prisoners,  Ordinance  for. — Accordingly,  where 
an  ordinance  of  the  city  and  county  of  San  Francisco,  passed  on  the 
fourteenth  of  June,  1876,  declared  that  every  male  person  imprsoned 
in  the  county  jail,  under  the  judgment  of  any  court'  having  jurisdiction 
in  criminal  cases  in  the  city  and  county,  should  immediately  upon  his 
arrival  at  the  jail  have  the  hair  of  his  head  **cut  or  clipped  to  an  uni- 
form length  of  one  inch  from  the  scalp  thereof,"  and  made  it  the  duly  of 
the  sheriff  to  have  this  provision  enforced,  it  was  held  that  the  ordinance 
was  invalid,  being  in  excess  of  the  authority  of  the  board  of  supervisors, 
whether  the  measure  be  considered  as  an  additional  punishment  to  that 
imposed  by  the  court  upon  conviction  under  a  state  law,  or  as  a  sanitary 
regulation,  and  constituted  no  justification  to  the  slienff  acting  under  it. 

Id, 

See  Constitutional  Law,  3-6. 

SANITARY  REGULATIONS. 
See  San  Francisco,  9. 

SEAL. 

1.  Seal,  Scroll. — A  scroll  made  with  a  pen,  inclosing  the  letters  "  L.  S". 

will  be  held  to  be  a  seal,  if  the  party  appending  it  to  his  signature  to  a 
written  instrument  intends  at  the  time  to  adopt  it  as  a  seal.  Burton  v. 
Le  Roy,  510. 

2.  Same. — It  is  not  necessary  to  state  in  the  deed,  or  in  the  witnessing 

clause,  that  the  party  has  afBxcd  his  seal,  in  order  to  make  a  scroll  a 
seal,  if  it  is  apparent  from  the  instrument  and  the  circumstances  under 
which  it  was  executed,  that  it  was  intended  to  adopt  the  scroll  as  a  seal. 
Id. 

3.  Deed — Presumption  as  to  Seal. — A  conveyance  of  real  property  in  Cali- 

fornia in  1864  could  only  be  made  by  deed,  and  that  imports  an  instru- 
ment under  seal;  but  as  the  statute  then  in  existence,  in  providing  for 
the  record  of  deeds,  did  not  require  any  note  or  entry  by  the  recorder  of 
the  existence  of  a  seal  to  the  original,  and  yet  made  copies  from  the 
records  admissible  with  the  like  effect  as  the  original,  when  the  latter 
were  beyond  the  possession  and  control  of  the  party,  the  existence  of  the 
seal  to  the  original  will  be  presumed  from  the  statement  in  the  conclud- 
ing clause  in  the  instrument  that  the  grantor  affixed  thereto  his  seal,  and 
from  the  attestation  clause  that  the  instrument  was  sealed  in  the  pres- 
ence of  the  witnesses.     Le  Franc  v.  Hichmotidy  601. 
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SET-OFF. 
See  Bankruptct,  25. 

SHIP. 
Bills  of  Sale  of  Ships— Prioeity  of  Rbgord.— A  purchaser  of  a  vesBel 
from  the  owner  of  record  at   the  custom-house  will  be  protected  as 
against  a  prior  unrecorded  sale,  unless  it  appears  that  the  last  sale  is 
colorable  and  without  consideration.     Schooner  Superior^  83. 

See  Admibaltt,  3-5. 

SIOUX  SCRIP. 
See  Public  Lands,  4,  5,  6. 

STATE,  CONTRACT  WITH. 
See  Contract. 

STATE,  SUIT  AGAINST. 
See  Res  Abjudicata,  2-4. 

STATUTES— CONSTRUCTION  OF. 

1.  State  Statutes — Authoritative  Construction. — The  construction  by 

the  highest  court  of  a  state  of  a  statute  of  the  state  which  does  not 
trench  upon  any  of  the  powers  of  the  national  government,  or  upon  any 
right  guaranteed  or  protected  by  the  constitution  of  the  United  States, 
is  authoritative  and  conclusive  in  the  national  courts.  Hawes  v.  Cent.  C. 
Water  Co.,  287, 

2.  Obiter  Dictum. — ^Where  the  record  in  an  action  of  which  the  court  has 

jurisdiction,  fairly  presents  two  points,  upon  either  of  which  the  decision 
might  turn,  and  the  court  fully  considers  and  determines  both,  the  de- 
cision of  neither  can  be  regarded  as  an  obiter  dictum,  and  the  judgment 
is  authoritative  on  both  points.     Id. 

3.  Water  Companies — Statute  Construed. — Under  the  clause  of  the  stat- 

ute of  California,  authorizing  the  formation  of  water  companies  to  supply 
cities  with  pure  water,  which  requires  the  corporation  to  supply  water 
free  of  charge  for  extinguishing  fires,  and  other  great  necessities,  corpor- 
ations or&ranized  thereunder,  after  supplying  certain  preferred  uses,  are 
bound  to  the  extent  of  their  means,  to  furnish  the  cities  supplied,  with 
water  free  of  charge,  for  irrigating  public  parks  and  squares,  flushing 
sewers,  and  for  all  other  municipal  purposes,  except  for  family  and  anal- 
ogous uses.     Id. 

4.  Title  of  an  Act. — The  subject  of  an  act  is  expressed  in  the  title  thereof, 

although  the  provisions  in  the  act  concerning  the  subject  may  be  differ- 
ent from  what  may  be  inferred  from  or  suggested  by  such  title.  Mayer 
V.  Cahalin,  355. 

5.  Title  and  Body  of  Act. — ^Vhere  the  title  of  an  act  states  that  it  is  to 

provide  a  just  disposition  of  an  insolvent  debtor's  property,  it  can  not  be 
maintained  that  the  "subject"  of  the  act  is  not  expressed  in  the  title, 
because  the  disposition  of  such  property  provided  for  in  the  body  of  the 
act  is,  in  the  opinion  of  the  court,  not  just.     Id. 
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6.  Repkal  by  Iscplication. — A  repeal  by  implication  is  as  mnch  within  the 
purview  of  section  22  of  article  IV  of  the  constitution  of  Oregon,  and 
the  mischief  intended  to  be  prevented  by  it,  as  an  amendment  in  terms; 
but  it  appearing  that  the  supreme  court  of  the  state  has  decided  other- 
wise, this  court  follows  such  decision.     Id. 

STATUTES  CONSTRUED. 
1854.     Act  June  30,  4  Stat,  732.     Military  Prisoner,  17. 

Revised  Stat.,  Sec.  3491-3.     Qui  Tarn  Actions,  25. 
1875.    Act  March  3,  18  Stat.,  470.     Jurisdiction,  39. 

Revised  Stat.,  Sec.  4901.     Stamping  Unpatented  Wares,  128. 

Revised  Stat.,  Sec.  2169.     Naturalization,  155. 

Revised  Stat,  Sec.  639.     Removal  of  Causes,  163. 

Act  March  31,  18  Stat,  470.     Removal  of  Causes,  163. 

Revised  Stat,  Sec.  1042.    Pardon,  186. 
1866.     Stat  July  25,  14  Stat,  239.     Railroad  Grant,  263. 

Retised  Stat,  Sea  2324.    Mining  Claim,  439. 

Revised  Stat,  Sec.  3281.     Forfeiture,  421. 
1875.     Act  March  3,  18  Stat,  470.  ,  Removal  of  Causes,  494. 

Revised  Stat,  Sec.  639.     Removal  of  Causes,  494. 

SURETY. 
1.  Bond,  Liasility  of  Surety  on. — A  surety  on  a  bond  for  the  construction 
of  a  revenue  cutter,  is  not,  prior  to  the  forfeiture  of  such  bond,  under  a 
liability  for  his  principal,  within  the  meaning  of  section  35  of  the  bank- 
rupt act.     CorbeU  v.  Woodward,  403. 

See  Bond,  1-3. 

TAXES,  TAX  SALES  AND  TAX  DEEDS. 

1.  Void  Tax  Deed. — A  tax  deed  of  a  sheriff  made  in  pursuance  of  a  sale 

under  a  judgment  for  taxes  reciting  a  sale  of  real  property  to  the  highest 
bidder,  where  the  statute  only  authorized  a  sale  of  the  smallest  portion 
of  the  property  which  any  one  would  take  and  pay  the  judgment  and 
costs,  is  void  upon  its  face.     Le  Roy  v.  Heeves,  102. 

2.  Tax  Sale  to  Party  in  Possession  Inefkectual. — Where  a  party  is  in 

possession  of  and  claiming  title  at  the  time  when  a  tax  levy  is  perfected, 
and  the  tax  becomes  delinquent,  and  when  judgment  for  the  tax  is  ren- 
dered, it  is  his  duty  to  pay  the  tax.  He  can  not  under  such  circum- 
staQcea  acquire  an  outstanding  title  by  neglecting  to  pay  the  tax  or 
judgment,  and  purchasing  at  the  sale  for  taxes  under  the  judgment.    Id. 

3.  Amending  Return — Tax  Sale. — Under  a  decree  for  taxes,  the  sheriff 

sold  a  large  tract  of  land,  and  made  a  return  that  he  sold  to  the  "  high- 
est bidder,"  where  the  law  required  a  sale  of  the  smallest  quantity  that 
any  party  would  take  and  pay  the  taxes  and  costs.  Six  months  were 
allowed  by  law  for  redemption,  at  the  expiration  of  which  time  the 
sheriff  executed  a  deed,  which  recited  a  sale  to  the  highest  bidder.  In 
an  action  by  the  grantee  on  the  tax  deed  to  recover  the  -land,  it  having 
been  held  that  the  sale  appeared  upon  the  face  of  the  return  and  deed  to 
be  void,  the  ex-sheriff,  six  years  after  the  sale,  by  direction  of  the  court, 
amended  his  return  showing  a  valid  sale,  and  afterwards  executed  a  new 
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deed  corresponding  with  the  amended  retam:  Held,  1.  That  the  orig- 
inal return  was  made  in  the  regular  coarse  of  the  sheriflTs  duty,  and  was 
the  proper  and  only  record  evidence  of  the  mode  of  sale,  and  that  it 
showed  a  void  sale  from  which  there  was  no  necessity  to  redeem;  2. 
That  the  owner  of  the  property  was  not  bound  to  ascertain  the  mode  of 
sale  from  any  other  source,  and  had  a  right  to  rely  upon  the  truth  of  the 
record  thus  made;  3.  That  the  ex-sheriff  could  not,  years  after  the  ex- 
piration of  the  time  for  redemption,  amend  hia  return  so  as  to  show  the 
sale  to  be  valid,  which  before  appeared  upon  the  record  to  be  void,  and 
thereby  and  by  his  reliance  upon  a  false  record  cut  the  owner  off  from 
his  right  of  redemption.     French  v.  Edwards^  266. 

4.  Skizuke  of  Real  Property. — Unless  required  by  statute,   a  levy  or 

seizure  of  real  property  for  the  purpose  of  sale  to  satisfy  a  debt  or  tax, 
may  be  made  without  going  upon  the  premises,  by  making  a  memoran- 
dum upon  the  warrant  of  the  description  of  the  premises  for  the  purpose 
of  a  levy  and  sale.     United  States  v.  HeM<,  533. 

5.  Sale  of  Real  PropertT. — A  deputy  collector  of  internal  revenue  to 

whom  a  warrant  was  directed  for  the  collection  of  a  delinquent  tax  due 
from  Joseph  H.,  levied  upon  three  hundred  and  thirty  acres  of  land  be- 
longing to  said  Joseph  H. ,  when  said  tax  became  due,  by  entering  upon 
said  warrant  a  correct  description  of  the  premises  by  metes  and  bounds, 
but  at  the  same  time  incorrectly  stated  therein  that  they  were  in  the 
occupation  of  John  H.,  who  lived  over  two  miles  distant  from  the  prem- 
ises, and  afterwards  offered  the  premises  upon  which  said  John  H.  lived 
for  sale  upon  the  erroneous  assumption  that  they  were  the  premises  of 
Joseph  H. ,  upon  which  he  had  levied  as  above,  and  there  being  no  bid- 
ders, declared  the  same  purchased  for  the  United  States  for  the  amount 
of  the  tax,  interest  thereon  and  charges:  Held,  that  there  was  no  sale  of 
the  premises  levied  upon  as  the  property  of  Joseph  H.,  and  that  the 
United  States  took  nothing  by  the  subsequent  conveyance  to  it  from  the 
collector.     Id. 

6.  Taxation  of  Mines. — In  article  ten  of  the  Constitution  of  Nevada  the 

words  "mines  and  mining  claims  "  do  not  include  the  surface  improve- 
ments on  a  mining  claim.  Such  improvements  are  subject  to  taxation. 
Oold  Hill  V.  Caledonia  Mining  Co.,  575. 

7.  Idem — Municipal  Corporation. — It  being  conceded  that  the  legislature 

has  power  to  establish  a  municipal  corporation  and  to  confer  on  it  a  por- 
tion of  the  legislative  power,  including  a  power  of  taxation,  this  court 
will  not  enter  upon  an  inquiry  as  to  whether  the  defendant,  who  is 
taxed  by  it,  is  benefited  or  not  by  being  included  within  the  corporate 
limits,  with  a  view  to  determining  the  validity  of  the  tax.  That  in- 
quiry is  properly  a  legislative  and  not  a  judicial  one.     Id, 

TENANT  IN  COMMON. 

1.  Tenants  in  Common. — The  interest  of  a  tenant  in  common,  the  dwell- 

ing-house and  land  actually  occupied  by  him  as  a  homestead,  not  exceed- 
ing five  thousand  dollars  in  value,  is  by  the  constitution  and  law  of 
Nevada  exempt  from  forced  sale.     In  re  Swenringer^  62. 

2.  Recovery  of  Entire  Land  by  Co-tenant. — The  holder  of  an  undivided 

interest  in  land  under  the  laws  of  California  may  recover  the  entire  land, 
as  against  all  parties,  except  his  co-tenants.     Frt^ich  v.  Edwards,  266. 
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3.  Tenant  in  Common— Regovsrt  against  Trxspasskr.  —  One  tenant  in 
common  of  real  property  can  recover  in  ejectment  the  entire  demanded 
premises  against  parties  in  possession  by  adverse  claim,  if  he  represent 
the  better  title.     Lt  Franc  v.  Richmond,  601. 

See  Homestead. 

TICKET  AGENT. 
1.  Delivery  of  Ticket. — It  is  the  duty  of  a  ticket  agent  to  exercise  reason- 
able care  in  delivering  a  ticket  to  a  purchaser,  and  if  the  purchaser  after 
applying  for  his  ticket  and  putting  down  money  to  pay  for  it,  is  called 
away,  it  would  be  no  delivery  to  put  the  ticket  on  the  counter  in  his  ab- 
sence if  it  did  not  in  fact  come  to  his  possession.  Quigley  v.  C»  P,  R, 
Co,,  107. 

TIMBER. 

1.  Timber  on  Public  Lands.— The  enactment  of  the  pre-emption,  home- 

stead and  mining  laws  by  congress  has  modified  the  operation  of  the  act 
of  March  2,  1831  (sec.  2461  R.  S.),  prohibiting  absolutely  the  cutting  or 
removal  of  timber  on  the  public  lands,  so  that  persons  occupying  por- 
tions of  such  lands  under  such  laws  may,  before  becoming  the  owners 
thereof,  cut  and  use  the  timber  thereon  so  far  as  the  same  may  be  neces- 
sary to  accomplish  the  purpose  for  which  the  land  is  occupied.  U,  S,  v. 
NtUon,  6a 

2.  Mining  Ground. — A  person  occupying  a  portion  of  the  public  land  as 

mining  ground  under  the  mining  law  of  the  United  States  is  not  bound 
to  purchase  the  same,  but  until  he  does  so,  he  has  a  mere  license  to  work 
the  ground  for  the  precious  metals  therein,  and  has  no  right  to  cut  or 
use  any  timber  growing  or  found  thereon,  except  as  the  same  may  be 
necessary  to  enable  him  to  mine  the  same  conveniently.     Id. 

3.  Same. — The  defendant  occupied  seventy  acres  of  public  land  as  mining 

ground,  and  cut  timber  from  four  acres  thereof  in  advance  of  his  mining 
operations,  and  disposed  of  the  same  for  his  own  benefit,  assigning  as  a 
reason  therefor,  that  by  cutting  the  timber  in  advance  of  the  mining 
operations  the  stumps  would  rot,  and  therefore  be  more  easily  removed : 
Hekt^  that  this  cutting  was  not  necessary  to  the  mining  operation,  and 
therefore  unlawful.     Id, 

TRADE-MARKS. 
1.  Joint  Trade-hark. — Where  two  persons  associated  in  business  for  the 
manufacture  and  sale  of  a  commodity,  jointly  adopted  a  trade-mark  for 
it,  they  are  equally  entitled  to  its  use  after  the  dissolution  of  their  con- 
nection; and  if  one  of  the  parties  obtain  letters  of  registration  in  his 
own  name,  he  may  be  compelled  to  transfer  an  equal  interest  to  his 
associate.     Taylor  v.  Bothin,  584. 

TREATY. 
See  Constitutional  Law,  7-10;  British  Subjects,  1;  San  Francisco,  5. 

TRUST  ESTATE. 
1.  Trust  Estate — Execution  Sale. — A  tract  of  land   was   conveyed  to 
Vance,  Sneath,  and  Melvin,  ''Trustees  of  the  Sutter  Land  Company," 
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deed  corresponding  with  the  amended  return:  Held^  1.  That  the  orig- 
inal return  was  made  in  the  regular  course  of  the  sherifTs  duty,  and  was 
the  proper  and  only  record  evidence  of  the  mode  of  sale,  and  that  it 
showed  a  void  sale  from  which  there  was  no  necessity  to  redeem;  2. 
That  the  owner  of  the  property  was  not  bound  to  ascertain  the  mode  of 
sale  from  any  other  source,  and  had  a  right  to  rely  upon  the  truth  of  the 
record  thus  made;  3.  That  the  ex-sheriff  could  not,  years  after  the  ex- 
piration of  the  time  for  redemption,  amend  his  return  so  as  to  show  the 
sale  to  be  valid,  which  before  appeared  upon  the  record  to  be  void,  and 
thereby  and  by  his  reliance  upon  a  false  record  cut  the  owner  off  from 
his  right  of  redemption.     French  v.  Edwards,  266. 

4.  Seizure  of  Real  Property. — Unless  required  by  statute,   a  levy  or 

seiziure  of  real  property  for  the  purpose  of  sale  to  satisfy  a  debt  or  tax, 
may  be  made  without  going  upon  the  premises,  by  making  a  memoran- 
dum upon  the  warrant  of  the  description  of  the  premises  for  the  purpose 
of  a  levy  and  sale.     United  Stalfs  v.  Hesa,  533. 

5.  Sale  of  Real  PropertT. — A  deputy  collector  of  internal  revenue  to 

whom  a  warrant  was  directed  for  the  collection  of  a  delinquent  tax  due 
from  Joseph  H.,  levied  upon  three  hundred  and  thirty  acres  of  land  be- 
longing to  said  Joseph  H. ,  when  said  tax  became  due,  by  entering  upon 
said  warrant  a  correct  description  of  the  premises  by  metes  and  bounds, 
but  at  the  same  time  incorrectly  stated  therein  that  they  were  in  the 
occupation  of  John  H.,  who  lived  over  two  miles  distant  from  the  prem- 
ises, and  afterwards  offered  the  premises  upon  which  said  John  H.  lived 
for  sale  upon  the  erroneous  assumption  that  they  were  the  premises  of 
Joseph  H.,  upon  which  he  had  levied  as  above,  and  there  being  no  bid- 
ders, declared  the  same  purchased  for  the  United  States  for  the  amount 
of  the  tax,  interest  thereon  and  charges:  Held,  that  there  was  no  sale  of 
the  premises  levied  upon  as  the  property  of  Joseph  H.,  and  that  the 
United  States  took  nothing  by  the  subsequent  conveyance  to  it  from  the 
collector.     Id. 

6.  Taxation  of  Mines. — In  article  ten  of  the  Constitution  of  Nevada  the 

words  '*  mines  and  mining  claims  '*  do  not  include  the  surface  improve- 
ments on  a  mining  claim.  Such  improvements  are  subject  to  taxation. 
Gold  Hill  V.  Caledonia  Mining  Co.,  575. 

7.  Idem — Municipal  Corporation. — It  being  conceded  that  the  legislature 

has  power  to  establish  a  municipal  corporation  and  to  confer  on  it  a  por- 
tion of  the  legislative  power,  including  a  power  of  taxation,  this  court 
will  not  enter  upon  an  inquiry  as  to  whether  the  defendant,  who  is 
taxed  by  it,  is  benefited  or  not  by  being  included  within  the  corporate 
limits,  with  a  view  to  determining  the  validity  of  the  tax.  That  in- 
quiry is  properly  a  legislative  and  not  a  judicial  one.     Id. 

TENANT  IN  COMMON. 

1.  Tenants  in  Common. — ^The  interest  of  a  tenant  in  common,  the  dwell- 

ing-house and  land  actually  occupied  by  him  as  a  homestead,  not  exceed- 
ing five  thousand  dollars  in  value,  is  by  the  constitution  and  law  of 
Nevada  exempt  from  forced  sale.     In  re  Swearinger^  52. 

2.  Recovery  of  Entire  Land  by  Co-tenant. — The  holder  of  an  undivided 

interest  in  land  under  the  laws  of  California  may  recover  the  entire  land, 
as  against  all  parties,  except  his  co-tenants.     French  v.  Edwards,  266. 
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3.  Tenant  in  Comhon — Recovery  against  Trespasser.  —  One  tenant  in 
common  of  real  property  can  recover  in  ejectment  the  entire  demanded 
premises  against  parties  in  possession  by  adverse  claim,  if  he  represent 
the  better  title.    Le  Franc  v.  Richmond^  601. 

See  Homestead. 

TICKET  AGENT. 
1.  Delivery  of  Ticket. — It  is  the  duty  of  a  ticket  agent  to  exercise  reason- 
able care  in  delivering  a  ticket  to  a  purchaser,  and  if  the  purchaser  after 
applying  for  his  ticket  and  putting  down  money  to  pay  for  it,  is  called 
away,  it  would  be  no  delivery  to  put  the  ticket  on  the  counter  in  his  ab- 
sence if  it  did  not  in  fact  come  to  his  possession.  Quigley  v.  C,  P.  H. 
Co,,  107. 

TIMBER. 

1.  Timber  on  Public  Lands. — The  enactment  of  the  pre-emption,  home- 

stead and  mining  laws  by  congress  has  modified  the  operation  of  the  act 
of  March  2,  1831  (sec.  2461  R.  S.),  prohibiting  absolutely  the  cutting  or 
removal  of  timber  on  the  public  lands,  so  that  persons  occupying  por- 
tions of  such  lands  under  such  laws  may,  before  becoming  the  owners 
thereof,  cut  and  use  the  timber  thereon  so  far  as  the  same  may  be  neces- 
sary to  accomplish  the  purpose  for  which  the  land  is  occupied.  U.  8.  v. 
Nelson,  68. 

2.  Mining  Ground. — A  person  occupying  a  portion  of  the  public  land  as 

mining  ground  under  the  mining  law  of  the  United  States  is  not  bound 
to  purchase  the  same,  but  until  he  does  so,  he  has  a  mere  license  to  work 
the  ground  for  the  precious  metals  therein,  and  has  no  right  to  cut  or 
use  any  timber  growing  or  found  thereon,  except  as  the  same  may  be 
necessary  to  enable  him  to  mine  the  same  conveniently.     Id. 

3.  Same. — The  defendant  occupied  seventy  acres  of  public  land  as  mining 

ground,  and  cut  timber  from  four  acres  thereof  in  advance  of  his  mining 
operations,  and  disposed  of  the  same  for  his  own  benefit,  assigning  as  a 
reason  therefor,  that  by  cutting  the  timber  in  advance  of  the  mining 
operations  the  stumps  would  rot,  and  therefore  be  more  easily  removed : 
Held,  that  this  cutting  was  not  necessary  to  the  mining  operation,  and 
therefore  unlawful.     Id, 

TRADE-MARKS. 
1.  Joint  Trade-mark. — Where  two  persons  associated  in  business  for  the 
manufacture  and  sale  of  a  commodity,  jointly  adopted  a  trade>raark  for 
it,  they  are  equally  entitled  to  its  use  after  the  dissolution  of  their  con- 
nection; and  if  one  of  the  parties  obtain  letters  of  registration  in  his 
own  name,  he  may  be  compelled  to  transfer  an  equal  interest  to  his 
associate.     Taylor  v.  BoUiin,  584. 

TREATY. 
See  Ck>NSTiTUTioNAL  Law,  7-10;  British  Subjects,  1;  San  Francisco,  5. 

TRUST  ESTATE. 
1.  Trust  Estate — Execution  Sale. — A  tract  of  land   was   conveyed  to 
Vance,  Sneath,  and  Melvin,  "Trustees  of  the  Sutter  Land  Company," 
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an  unincorporated  association  of  more  than  thirty  persons,  Vance  and 
Sneath  being  members.  A  judgment  for  a  debt  of  the  association  hav- 
ing been  recovered  in  an  action  to  which  all  the  members  individually, 
including  Vance  and  Sneath,  were  parties  defendant,  all  of  whom  ap- 
peared, an  execution  was  issued  thereon,  and  the  said  land  sold:  Htld^ 
that  Vance  and  Sneath  had  an  undivided  interest  in  both  the  legal  and 
beneficial  estate  in  the  land,  and  that  their  interest  at  least  passed  by  the 
sale.  French  v.  Edtoards,  266. 
2.  Paesumption — Trust. — The  presumption  of  a  reconveyance  of  lands  con- 
veyed in  trust,  after  it  becomes  impossible  to  execute  the  trust,  arising 
under  the  conditions  of  this  case  as  stated  in  French  v.  Edwards,  21 
Wall  147*  is  a  conclusive  presumption.    Id, 

USAGE. 
See  Admiralty,  16. 

VKEDICT. 

Interest  on  Verdict. — When  an  action  is  brought  upon  an  interest-bearing 

claim,  and  there  is  a  verdict  for  the  plaintiff,  and  the  defendant  delays 

the  giving  of  judgment  by  a  motion  for  a  new  trial  or  otherwise,  the 

plaintiff  iA  entitled  to  legal  interest  on  the  verdict.    DowtU  v.  Orittooldf  23. 

VOID  AND  VOIDABLE. 

1.  Boundary — Incurable  Uncertainty  Void. — Where  the  boundary  line 
in  the  description  of  land  in  a  conveyance  is  given  as  running  from  a 
creek  which  is  several  thousand  feet  in  length,  without  other  designa- 
tion of  the  starting  point,  and  the  line  can  be  run  so  as  to  comply  with 
the  conditions  of  the  description  if  it  start  from  any  position  on  the 
creek,  the  particular  tract  intended  by  the  grantor  is  incapable  of  identi- 
fication; the  description  is  affected  by  incurable  uncertainty,  and  the 
deed  is  inoperative  on  that  ground.  Le  Franc  v.  Richmond,  601. 
See  ExECTTTiON  Sale;  Judgment;  Confession,  1,  3,  5. 

VOLUNTARY  CONVEYANCE. 
See  Equity,  1,  2. 

WATER  COMPANIES. 
1.  Statute  Construed. — Under  the  clause  of  the  statute  of  California 
authorizing  the  formation  of  water  companies  to  supply  cities  with  pure 
water,  which  requires  the  corporation  to  supply  water  free  of  charge  for 
extinguishing  fires,  and  other  great  necessities,  corporations  organized 
thereunder,  after  supplying  certain  preferred  uses,  are  bound  to  the  ex- 
tent of  their  means,  to  furnish  the  cities  supplied,  with  water  free  of 
charge,  for  irrigating  public  parks  and  squares,  flushing  sewers,  and  for 
all  other  municipal  purposes,  except  for  family  and  analogous  uses. 
Haicts  V.  Contra  Costa  W,  Co.,  287. 

WILL. 
1.  Revocation  or  Will. — A  conveyance  of  property  previously  devised 
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works  a  revocation  of  such  devise;  and  this,  where  the  conveyance  is  to 
the  devisee,  accompanied  by  a  trast  in  favor  of  the  devisor.  CouUon  v. 
Holmes,  279. 

2.  Alteration  or  Estate. — ^A  will  does  not  take  effect  upon  an  after- 

acquired  estate;  and  any  alteration  of  the  estate  of  the  testator  in  the 
premises  after  the  devise  works  a  revocation  of  the  wilL     Id, 

3.  Judgment  of  Probate  of  Will. — A  court  may  determine  that  certain 

premises  are  not  within  the  operation  of  a  certain  will,  without  question- 
ing the  validity  of  such  will,  or  the  legality  of  ihe  judgment  admitting 
it  to  probate.    Id. 
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